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Law  Library 

No.   JXtl^X 


EXTRACT  FROM  BY-LAWS 


Section  9.  No  book  shall,  at  any  time,  be  taken  from  the 
Library  Room  to  any  other  place  than  to  some  court  room  of  a 
Court  of  Record,  State  or  Federal,  in  the  City  of  San  Francisco, 
or  to  the  Chambers  of  a  Judge  of  such  Court  of  Record,  and 
then  only  upon  the  accountable  receipt  of  some  person  entitled 
to  the  use  of  the  Library.  Every  such  book  so  taken  from  the 
Library,  shall  be  returned  on  the  same  day,  and  in  default  of 
such  return  the  party  taking  the  same  shall  be  suspended  from 
all  use  and  privileges  of  the  Library  until  the  return  of  the  book 
or  full  compensation  is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded  down,  or  be 
marked,  dog-eared,  or  otherwise  soiled,  defaced  or  injured.  Any 
party  violating  this  provision,  shall  be  liable  to  pay  a  sum  not 
exceeding  the  value  of  the  book,  or  to  replace  the  volume  by  a 
new  one,  at  the  discretion  of  the  Trustees  or  Executive  Commit- 
tee, and  shall  he  liable  to  be  suspended  from  all  use  of  the 
Library  till  any  order  of  the  Trustees  or  Executive  Committee 
in  the  premises  shall  be  fully  complied  with  to  the  satisfaction 
of  such  Trustees  or  Executive  Committee. 
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2  Lerner  Stores  Corporation  vs. 

In  the  District  Court  of  the  United  States,  North- 
ern District  of  California,  Southern  Division. 

No.  23662-a 

LERNER    STORES    CORPORATION,   a   corpo- 
ration, 


vs. 
WILFRED  A.  LERNER, 


Plaintiff, 


Defendant. 


COMPLAINT 

1.  Plaintiff,  Lerner  Stores  Corporation,  is  a  cor- 
poration incorporated  under  the  laws  of  the  State 
of  Maryland.  Defendant,  Wilfred  A.  Lerner,  is  a 
citizen  of  the  state  of  California.  The  matter  in 
controversy  exceeds,  exclusive  of  interest  and  costs, 
the  sum  of  $3,000.00. 

2.  Plaintiff  and  predecessor  concerns  whose  as- 
sets and  goodwill  plaintiff  has  acquired,  have  for 
over  28  years  last  past  been  continuously  engaged 
in  the  sale  at  retail  of  low-priced  women's  wear- 
ing apparel  through  a  group  of  stores  located  in  [1*] 
the  populous  cities  throughout  the  United  States. 
Plaintiff  has  specialized  in  supplying  the  needs  of 
these  members  of  the  purchasing  public  who  de- 
sire low-priced  women's  dresses,  slacks,  skirts, 
waists,  blouses,  hosiery,  and  other  accessories  of 
women's  wearing  apparel.  As  of  January  31,  1944, 


*  Page  numbering  appearing  at  foot  of  page  of  original  ceri;ified 
Transcript  of  Record. 
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plaintiff  conducted  180  retail  stores  in  42  states, 
including  stores  located  in  the  States  of  California, 
Oregon,  Washington,  Nevada  and  Arizona.  Plain- 
tiff's business  and  all  of  its  stores  are  known,  des- 
ignated and  referred  to  by  the  purchasing  public 
as  " Lerner 's"  and  "Lerner  Shops,"  and  are  asso- 
ciated in  the  minds  of  the  purchasing  public  with 
wearing  apparel  of  the  very  latest  styles  and  good 
fashion,  at  very  reasonable  prices. 

3.  Plaintiff  first  began  business  in  the  State  of 
California  in  1930,  and  as  of  January  31, 1944,  plain- 
tiff conducted  and  now  conducts  13  stores  in  the 
State  of  California.  Two  of  plaintiff's  stores  in 
California  are  located  in  San  Francisco,  one  in 
Oakland,  and  plaintiff's  other  stores  in  California 
are  located  in  Stockton,  Santa  Barbara,  Pasadena, 
Bakersfield,  San  Diego,  San  Bernardino,  Hunting- 
ton Park,  Inglewood  and  Long  Beach.  Plaintiff's 
stores  in  San  Francisco  and  Oakland  include  among 
their  customers  residents  of  the  City  of  San  Jose 
and  other  Santa  Clara  and  San  Mateo  County 
communities.  Furthermore,  on  January  31,  1941, 
plaintiff  leased  certain  premises  in  San  Jose,  Cali- 
fornia, designated  as  152  South  First  Sti-eet,  for 
the  purpose  of  conducting  therein  one  of  plaintiff's 
retail  stores.  On  the  date  of  said  lease  said  premises 
were  occupied  by  other  persons  under  leases  which 
were  to  expire  by  July  1,  1942.  Plaintiff  planned 
that  upon  the  expiration  of  such  tenancies  on  July 
1,  1942,  plaintiff  would  occupy  and  conduct  one 
of  its  retail  stores  in  said  premises.  In  and  by 
said  lease  of  January  31,  1941,  plaintiff  obligated 
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itself  to  rent  said  premises  for  the  term  commenc- 
ing July  1,  1942,  and  ending  [2]  May  31,  1963,  and 
to  pay  as  rental  the  sum  of  $900.00  per  month  from 
July  1,  1942,  to  May  31,  1943,  and  the  sum  of 
$1,000.00  per  month  commencing  June  1,  1943,  and 
for  the  remainder  of  the  term  of  said  lease.  Prior 
to  July  1,  1942,  however,  war  intervened,  and  war- 
time governmental  restrictions  upon  construction 
work  were  enacted,  and  due  to  such  governmental 
restrictions  during  the  war  emergency  period,  plain- 
tiff's plans  for  improvement  and  occupancy  by  plain- 
tiff of  said  San  Jose  premises  are  being  held  in 
abeyance  pending  the  lifting  of  said  restrictions. 
Plaintiff's  lease  upon  said  San  Jose  premises  has 
continued  and  is  in  full  force  and  effect.  Plaintiff 
has  temporarily  sub-leased  said  premises  at  the 
rental  of  $800.00  per  month  until  said  construc- 
tion restrictions  are  lifted,  and  plaintiff  continues 
to  pay  to  its  lessor  said  rental  of  $1,000.00  per 
month  as  required  of  plaintiff  under  its  lease  of 
January  31,  1941. 

4.  Plaintiff's  business  has  been  increased  and 
developed  by  means  of  the  expenditure  of  great 
effort,  sound  business  policy,  and  the  investment 
by  plaintiff's  stockholders  of  their  funds,  together 
with  the  continuous  presentation  to  the  purchasing 
public  of  the  names  "Lerner"  and  "Lerner  Shops." 
By  means  of  such  expenditures,  investments  and 
presentation  of  said  names,  plaintiff  has  established 
a  large,  continuous  and  profitable  volume  of  sales 
through  the  medium  of  its  retail  stores  associated  in 
the  minds  of  the  purchasing  public  with  the  names 
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**Lerner"  and  "Lerner  Shops."  Such  sales  for  the 
fiscal  year  ended  January  31,  1944,  were  in  excess 
of  $75,000,000.00,  and  plaintiff's  net  profits  from 
such  sales  were  in  excess  of  $2,000,000.00.  Such 
sales  for  the  year  ended  January  31,  1943,  were  ap- 
proximately $65,000,000.00,  and  plaintiff  derived  a 
profit  in  excess  of  $1,500,000.00  therefrom. 

5.  In  May,  1944,  and  for  a  long  time  prior  there- 
to, the  names  "Lerner"  and  "Lerner  Shops"  iden- 
tified in  the  minds  [3]  of  the  purchasing  public 
low-priced  women's  wearing  apparel  of  the  very 
latest  styles  and  good  fashion  emanating  from  Ler- 
ner Stores  Corporation;  the  names  "Lerner"  and 
"Lerner  Shops"  have  been  acknowledged  and  ac- 
cepted by  the  purchasing  public  throughout  the 
United  States  and  throughout  the  State  of  Cali- 
fornia as  identifying  the  retail  stores  and  merchan- 
dise of  plaintiff,  and  such  names  have  come  to  have 
a  value  far  in  excess  of  $3,000.00  in  connection  with 
the  sale,  distribution  and  merchandising  of  women's 
wearing  apparel  because  associated  in  the  minds  of 
the  purchasing  public  with  plaintiff's  wearing  ap- 
parel as  above  described. 

6.  Prior  to  May,  1944,  defendant,  Wilfred  A. 
Lerner,  was  engaged  at  San  Francisco,  California, 
in  association  with  his  father,  L.  G.  Lerner,  in  the 
manufacture  and  sale  at  wholesale  of  women's  coats 
and  suits  under  the  business  name  of  "L.  G.  Ler- 
ner." As  a  result  of  the  conduct  of  such  manufac- 
turing and  wholesale  business  defendant  well  knew 
of  plaintiff's  existence  and  well-established  business 
and  good  reputation. 
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7.  On  or  about  June  1,  1944,  defendant  conceived 
the  idea  of  defrauding  and  damaging  plaintiff  and 
appropriating  a  part  of  plaintiff's  goodwill  by  en- 
gaging, in  San  Jose,  under  the  name  of  Lerner 's, 
in  the  same  business  as  plaintiff's  well-known  and 
long-established  business,  and  thereby  causing  de- 
fendant's business  to  be  thought  of  by  the  public 
as  belonging  to  plaintiff's  long-established  and  well- 
known  group  of  stores.  In  furtherance  of  his  said 
idea,  defendant  inserted  a  series  of  advertisements 
in  the  newspapers  published  and  circulated  in  San 
Jose  and  the  surrounding  communities  which  were 
calculated  to  convey  to  the  public  the  idea  that  one 
of  plaintiff's  well-known  retail  stores  was  com- 
mencing business  in  San  Jose.  Beginning  on  May 
28,  1944,  and  continuing  each  day  thereafter  until 
the  opening  of  defendant's  store  on  June  1,  1944, 
[4]  defendant's  advertisements  in  said  newspapers 
read  as  shown  on  the  copy  of  such  advertisements 
which  is  attached  hereto  as  Exhibit  "A",  and  hereby 
made  a  part  hereof.  In  said  advertisements  the  name 
"Lerner"  was  printed  as  the  outstanding  part,  and 
was  written  in  script  letters  similar  to  the  lettering 
often  used  by  plaintiff  to  identify  plaintiff's  busi- 
ness. 

On  May  31,  1944,  defendant's  advertisement  in 
said  San  Jose  newspapers  stated  as  is  shown  on 
the  copy  of  such  advertisements  which  is  attached 
hereto  as  Exhibit  "B,"  and  hereby  made  a  part 
hereof. 

On  June  2,  1944,  defendant's   advertisement   in 
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said  San  Jose  newspapers  stated  as  is  shown  on  the 
copy  of  such  advertisements  which  is  attached  here- 
to as  Exhibit  "C,"  and  hereby  made  a  part  hereof. 

On  June  9,  1944,  which  was  the  beginning  of  the 
second  week  of  the  operation  of  defendant's  new 
business,  defendant's  advertisement  in  said  San 
Jose  newspapers  stated  as  is  shown  on  the  copy 
of  such  advertisements  which  is  attached  hereto  as 
Exhibit  "D,"  and  hereby  made  a  part  hereof. 

8.  Since  June  1,  1944,  defendant  has  engaged 
at  San  Jose  in  the  conduct  of  said  retail  store  for 
the  sale  of  women's  apparel  at  low  prices  under 
the  name  of  " Lerner 's"  and  "Lerner  Ap^jarel,"  and 
defendant  has  continuously  and  prominently  ad- 
vertised and  represented  his  business  as  Lerner 's, 
San  Jose,  and  has  disj)layed  and  emphasized  the 
name  Lerner 's,  as  hereinabove  described,  upon  his 
place  of  business  and  in  his  advertising.  Defendant 
has  failed  to  disclose  or  indicate  any  part  of  his 
name  other  than  said  surname  of  Lerner. 

9.  The  use  by  defendant  of  the  name  "Lerner" 
without  any  distinguishing  feature  which  would  dif- 
ferentiate it  from  plaintiff's  business,  the  use  of  the 
name  "Lerner"  in  the  possessive  form  " Lerner 's" 
followed  by  the  reference  to  an  address  [5]  in  San 
Jose,  the  writing  of  said  name  in  script  letters  as 
above  described,  and  the  advertisements  published 
by  defendant  in  connection  with  the  opening  of  his 
new  business  were  deliberately  and  wilfully  done 
by  defendant  for  the  purpose  of  defrauding  and 
damaging   plaintiff   and   appropriating   a    part    of 
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plaintiff's  goodwill.  Such  use  of  the  name  "Lerner'* 
and  such  advertising  were  calculated  to,  and  did  de- 
ceive members  of  the  public,  by  causing  them  to  be- 
lieve that  plaintiff  was  opening  one  of  its  chain  of 
retail  stores  in  San  Jose,  and  thereby  defendant 
was  enabled  to  attract  members  of  the  public  who 
had  been  accustomed  to  patronize  plaintiff's  stores. 

10.  Said  acts  of  defendant  have  caused  patrons 
who  would  otherwise  patronize  plaintiff  to  patron- 
ize defendant,  and  have  diminished  the  value  of 
plaintiff's  goodwill  by  depriving  plaintiff  of  the 
exclusive  use  in  its  business  of  the  name  "Lerner" 
for  the  purpose  of  identifying  said  business,  and  by 
causing  members  of  the  public  to  associate  said 
name  with  a  retail  store  engaged  in  the  same  kind  of 
business  but  which  is  not  a  part  of  or  connected 
with  plaintiff's  business,  and  to  cause  said  name 
"Lerner"  to  lose  in  the  minds  of  the  public  its  dis- 
tinctive association  with  retail  stores  operated  by 
and  merchandise  emanating  from  plaintiff.  Plain- 
tiff has  been  damaged  by  the  acts  of  defendant  to 
the  date  of  this  complaint  in  the  sum  of  $50,000.00 ; 
said  acts  of  defendant  will  result  in  further  pecu- 
niary damage  and  injury  to  plaintiff,  the  amount 
of  which  cannot  yet  be  ascertained.  Plaintiff  prays 
leave  to  amend  its  complaint  so  as  to  insert  the 
amount  of  such  additional  damage  when  it  shall 
have  been  ascertained. 

11.  The  effect  of  defendant's  advertising  and 
conduct  is  to  convey  a  misrepresentation  to,  and 
to  confuse  the  purchasing  public  in  that  the  ordi- 


Wilfred  A.  Lerner  9 

nary  purchaser  is  led  thereby  to  believe  that  the 
defendant's  store  is  one  of  plaintiff's  [6]  stores 
and  is  selling  plaintiff's  merchandise,  when  in  truth 
and  in  fact  defendant  does  not  sell  plaintiff's  mer- 
chandise and  is  not  connected  with  plaintiff. 

12.     The  effect   of  defendant's  advertising  and 
conduct  is  such  that  it  will  cause  confusion  in  the 
public  mind  and  damage  to  plaintiff  if  the  name 
" Lerner 's"  or  "Lerner"  is  used  by  defendant  in 
his  store,  in  his  advertising,  in  his  dealings  with 
his  customers  or  in  any  other  manner  in  the  con- 
duct of  a  business  similar  to  the  business  carried 
on  by  plaintiff.    The  experience   and  contacts   of 
defendant  prior  to  opening  his  retail  store  in  San 
Jose  were  never  such  as  to  invest  his  name  with 
value  as  a  proper  means  of  identification  of  retail 
stores  or  of  merchandise  with  the  distribution  of 
which  he  was  in  any  way  connected.   The  only  com- 
mercial value  of  defendant's  name  when  he  opened 
said  store  lay  in  the  likelihood  that  it  would  lead 
the  purchasing  public  and  others  to  mistake  the 
store  and  merchandise  which  it  ostensibly  identi- 
fied for  plaintiff's  stores  and  merchandise  known 
as  "Lemer's"  and  "Lerner  Shops." 

13.  The  defendant's  conduct  as  above  set  forth 
is  a  fraud  upon  the  public  and  a  source  of  damage 
to  plaintiff  and  constitutes  unfair  competition  with 
plaintiff  in  that  it  operates  and  will  continue  to  op- 
erate to  deprive  plaintiff  of  sales,  and  to  diminisli 
and  dilute  the  value  of  plaintiff's  goodwill,  which 
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has  been  built  up  and  depends  ui)on  the  use  of  the 
name  "Lerner"  and  "Lerner  Shops." 

14.  Plaintiff  first  learned  of  defendant's  con- 
duct and  actions  on  or  about  June  30,  1944.  Plain- 
tiff requested  of  defendant  in  writing  that  he 
change  the  name  under  which  his  store  is  operat- 
ing and  advertised  so  that  there  would  not  be  any 
confusion  or  unfair  competition  between  defend- 
ant's new  business  and  plaintiff's  long-established 
and  well-known  business.  Defendant  has  persisted 
in  his  actions  and  conduct  as  [7]  above  alleged  and 
has  refused  to  make  any  change  therein  whatsoever. 

15.  Defendant  intends  and  threatens  to  continue 
to  make  use  of  the  name  "Lerner"  without  the  per- 
mission or  authority  of  plaintiff  and  in  the  fore- 
going deceptive  and  injurious  manner.  Such  threat- 
ened acts  of  defendant  will,  if  permitted  to  take 
place,  cause  the  present  and  prospective  customers 
of  plaintiff  and  other  members  of  the  public  to  be 
deceived  and  misled  and  will  cause  further  crA 
repeated  injuries  to  the  plaintiff.  Such  acts  would, 
if  permitted,  further  impair  the  plaintiff's  rights 
in  the  exclusive  use  in  the  type  of  business  con- 
ducted by  plaintiff  of  the  name  "Lerner"  and 
would  further  impair  the  value  of  plaintiff's  right, 
which  value  the  plaintiff  has  obtained  through  the 
association,  exclusively,  of  said  name  in  the  minds 
of  the  public  with  merchandise  emanating  from  the 
plaintiff  and  with  the  retail  stores  conducted  by 
plaintiff.  It  would  be  extremely  difficult  to  ascer- 
tain the  amount  of  compensation  which  would  afford 
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adequate relief  by  way  of  damages  for  the  acts  so 
threatened.  The  injury  from  such  acts  would  be 
great  and  irreparable.  The  plaintiff  has  no  plain, 
speedy  or  adequate  remedy  in  the  ordinary  course 
of  law. 

Wherefore,  plaintiff  prays  that  defendant,  Wil- 
fred A.  Lerner,  his  agents,  employees  and  servants, 
and  each  and  all  of  them,  be  perpetually  restrained 
and  enjoined  from  using  the  names  "Lerner's"  or 
"Lerner"  in  the  business  of  selling  women's  wear- 
ing apparel  at  retail,  or  doing  any  other  act  which 
would  lead  the  public  to  believe  that  any  business 
conducted  by  defendant  belongs  to  or  is  in  any  way 
connected  with  the  plaintiff  or  supplying  merchan- 
dise emanating  from  plaintiff;  that  plaintiff  recover 
judgment   against   defendant   for  damages   in   the 
sum  of  $50,000.00;  that  defendant  be   ordered  to 
pay  the  costs  of  [8]  this  suit;  that  a  preliminary 
injunction  of  the  same  tenor  and  effect  as  herein- 
before prayed  for  in  respect  to  said  perpetual  in- 
junction be  issued  against  defendant ;  and  that  plain- 
tiff may  have  such  other  and  further  relief  as  the 
circumstances  of  the  case  may  require  and  to  the 
court  may  seem  in  accordance  with  equity. 

JESSE  H.  STEINHART, 
By  S.  A.  LADAR, 

Attorney  for  Plaintiff.  [9] 
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State  of  New  York, 

Coimtv  of  New  York — ss. 

( 

Graham  Magee,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  an  officer  of  Lerner  Stores  Corpora- 
tion, the  corporation  herein,  to-wit,  its  Vice  Presi- 
dent; that  he  makes  this  verification  for  and  on 
behalf  of  said  corporation ;  that  he  has  read  the  fore- 
going complaint  and  knows  the  contents  thereof; 
that  the  same  is  true  of  his  own  knowledge  except 
as  to  the  matters  therein  set  forth  on  information 
and  belief  and  as  to  those  matters  that  he  believes 
it  to  be  true. 

GRAHAM  MAGEE. 

Subscribed  and  sworn  to  before  me  this  28th 
day  of  August,  1944. 

[Seal]        /s/  FRANCES   SCHUMACHER, 
Notary  Public,  N.  Y.  Co.  Clk's  No.  713,  Reg.  No. 
1089-S-5. 

My  Commission  Expires  March  30,  1945. 

[Endorsed] :     Filed  Sept.  7,  1944.  [14]  . 


[Title  of  District  Court  and  Cause.] 

ANSWER 

First  Defense 

The  complaint  fails  to  state  a  claim  against  de- 
fendant upon  which  relief  can  be  granted. 
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Second  Defense 

(1)  As  to  i^aragraph  1  of  the  complaint:  De- 
fendant admits  that  defendant  is  a  citizen  of  the 
State  of  California. 

(2)  As  to  paragraph  2  of  the  complaint:  De- 
fendant admits  that  plaintiff  is  engaged  in  sell- 
ing low  priced  women's  wearing  [15]  apparel  at 
retail;  and  denies  that  plaintiff's  business  and  all 
of  its  stores  are  known,  designated  or  referred 
to  by  the  purchasing  public  as  "  Lerner 's"  or  are 
associated  in  the  minds  of  the  purchasing  public 
with  wearing  apparel  of  the  very  latest  styles  or 
good  fashion;  denies  that  plaintiff  has  for  over 
28  years  last  past  been  continuously  engaged  in 
the  sale  at  retail  of  low  priced  women's  wearing 
apparel  through  a  group  of  stores  located  in  the 
populous  cities  throughout  the  United  States; 
denies  that  plaintiff's  business  and  all  of  its  stores 
are  known,,  designated  or  referred  to  by  the  pur- 
chasing i3ublic  as  "  Lerner 's"  and  are  associated 
in  the  minds  of  the  purchasing  public  with  wear- 
ing apparel  of,  the  very  latest  styles  and  good  fash- 
ion, at  very  reasonable  prices;  defendant  avers 
that  he  is  without  knowledge  and  information  suf- 
ficient to  form  a  belief  as  to  plaintiff's  alleged 
''specialty,"  or  as  to  the  number  and  location  of 
plaintiff's  stores,  and  upon  that  ground  denies  said 
allegations  and  each  of  them;  defendant  avers  that 
he  is  informed  and  believes  and  therefore  alleges 
that  plaintiff  has  not  legally  acquired  the  goodwill 
of  any  predecessor  corporation,  and  that  plaintiff's 
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use  of  the  name  of  a  former  corporation  is  not 
equitable  and  conseionable,  and  comprises  a  fraud 
upon  the  public,  as  more  particularly  hereinafter 
set  forth;  defendant  avers  that  plaintiff's  stores 
sell  at  retail  and  are  associated  in  the  minds  of 
the  purchasing  public  as  retail  stores  dealing  in 
cheap  merchandise,  priced,  styled  and  fashioned 
accordingly;  that  defendant  deals  in  women's  ap- 
parel of  a  superior  grade,  at  higher  prices,  a  store 
which  presents,  in  appearance,  a  distinctive  back- 
ground appropriate  to  the  high  grade  of  merchan- 
dise sold  therein  and  substantially  different  from 
the  appearance  of  plaintiff's  stores;  that  the  goods 
sold  by  plaintiff  are  and  have  been  sold  by  plain- 
tiff in  stores  under  the  designation  of  ''The  Lerner 
Shops"  and  "Lerner  Stores  Corporation"  which 
latter  designation  is  the  name  of  plaintiff  corpora- 
tion. [16] 

(3)  Defendant  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  allegations 
of  i^aragraph  3  of  the  complaint,  and  upon  that 
ground  denies  said  allegations  and  each  of  them, 
except  that  on  the  12th  day  of  July,  1944,  the  at- 
torneys for  plaintiff  addressed  a  letter  to  the  at- 
torneys for  the  defendant  in  which  it  was  stated 
that  the  plaintiff  had  "some  time  ago  leased  prem- 
ises in  the  City  of  San  Jose  to  be  opened  as  a 
Lerner  store  as  soon  as  reconstruction  work  is 
permissible." 

(4)  As  to  paragraph  4  of  the  complaint,  de- 
fendant  denies   that   plaintift"s   business    has   been 


20  Lerner  Stores  Corporation  vs. 

increased  and  developed  by  means  of  the  con- 
tinuous presentation  to  the  purchasing  public  of 
the  name  of  "Lerner"  and  denies  that  by  means 
of  presentation  of  said  name,  plaintiff  has  estab- 
lished a  large,  continuous  and  profitable  volume 
of  sales  through  the  medium  of  its  retail  stores, 
associated  in  the  minds  of  the  purchasing  public 
with  the  name  "Lerner";  and  in  this  connection 
defendant  alleges  that  plaintift"  does  not  and  has 
not  ever  expended  any  effort  or  money  in  the  pres- 
entation to  the  purchasing  public  of  the  name 
"Lerner"  in  connection  with  its  retail  business  in 
California,  and  has  never  advertised  or  repre- 
sented or  presented  itself  or  its  stores  as  "Lerner" 
nor  is  the  merchandise  sold  therein  sold  under  the 
name  of  "Lerner";  that  plaintiff  does  no  adver- 
tising of  any  kind  or  description  other  than  by 
signs  on  its  store  fronts,  and  by  printed  matter 
on  its  packaging,  and  in  this  advertising  plaintiff 
consistently  does  and  has  used  the  name  "Lerner 
Shops"  and  "Lerner  Stores  Corporation"  and  none 
other;  and  as  to  the  other  allegations  of  said  para- 
graph defendant  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief. 

(5)  As  to  paragraph  5  of  the  complaint  defend- 
ant denies  that  in  May,  1944,  and  for  a  long  time 
prior  thereto,  the  name  "Lerner"  identified  in  the 
minds  of  the  purchasing  public  low-priced  women's 
apparel  of  the  very  latest  design  and  good  fashion 
emanating  from  Lerner  Stores  Corporation  and 
denies  that  the  name  "Lerner"  [17]  has  been 
acknowledged  and  accepted  by  the  purchasing' pub- 
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lie  throughout  the  United  States  and  throughout 
the  State  of  California  as  identifying  the  retail 
stores  and  merchandise  of  plaintiff;  admits  that 
the  name  "Lerner  Stores"  has  become  identified 
in  the  mind  of  that  portion  of  the  purchasing  pub- 
lic in  close  proximity  to  any  store  of  the  plaintiff 
which  knows  of  plaintiff"s  stores,  as  a  store  which 
sells  low-priced  women's  wearing  apparel  under 
the  name  of  "Lerner  Shops"  and  identifies  the 
merchandise  therein  as  that  of  "Lerner  Shops"; 
and  as  to  the  other  allegations  therein  contained 
defendant  has  no  knowledge  or  information  suffi- 
cient to  form  a  belief. 

(6)     As   to  paragraph  6   of  the   complaint   de- 
fendant denies  that  he  knew  of  the  good  reputation 
of  plaintiff  and  admits  that  prior  to  May,  1944,  de- 
fendant was  engaged  at  San  Francisco,  California, 
in  association  with  his  father,  L.  G.  Lerner,  in  the 
manufacture    and    sale    at    wholesale    of    women's 
coats  and  suits  under  the  business  name  of  "L.  G. 
Lerner";   and   in   this   connection   avers   that   for 
several   years   prior  to    1944    defendant    and    his 
father,  L.  G.  Lerner  were  engaged  in  the  sale  and 
manufacture  of  said  women's  apparel,  with  prin- 
cipal offices  and  factory  at  San  Francisco,  and  that 
is   said   business   was   known,   designated   and   re- 
ferred to  by  its  customers  and  purchasing  public 
as   " Lerner 's   Apparel,"   " Lerner 's"   and   "L.   G. 
Lerner"  and  "L.  G.  Lerner 's,"  and  were  associated 
in  the  minds  of  their  customers  and  the  purchasing 
public  with  women's  cloaks  and  suits  of  high  qual- 
ity and  fashionable  design;  that  defendant,  in  as- 
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sociation  with  his  said  father,  sold  and  distributed 
their  said  garments  throughout  the  Counties  of 
San  Francisco,  San  Mateo  and  Santa  Clara,  among 
others,  in  the  State  of  California,  and  over  a  period 
of  several  years  last  past,  have  become  known  to 
their  customers  and  to  the  purchasing  public  as 
dealers  in  women's  wearing  apparel,  operating 
under  the  name  of  " Lerner 's",  "L.  G.  Lerner 's" 
and  *' Lerner 's  Apparel,"  and  had  established  a 
large  [18]  volume  of  sales  and  a  profitable  busi- 
ness, which  said  business  was  known  under  said 
names. 

(7)  As  to  paragraph  7  of  the  complaint,  de- 
fendant admits  that  he  advertised  in  the  San  Jose 
newspapers  in  the  manner  set  forth  in  iDlaintitf's 
exhibits  "A"  to  "D"  inclusive,  on  the  dates  therein 
alleged,  but  denies  that  defendant  ever  used  the 
name  ''Lerner"  as  identifying  his  stores,  and 
denies  that  he  ever  used  the  name  "Lerner"  in  his 
newspaper  advertising  or  in  any  other  advertis- 
ing; admits  that  consistently  in  his  advertising  the 
name  " Lerner 's"  and  " Lerner 's  Apparel"  have  ap- 
peared in  script  letters,  and  denies  that  plaintiff 
has  used  similar  lettering  to  identify  its  stores  in 
San  Francisco,  which  stores  are  those  of  plaintiff 
which  are  geographically  closest  to  that  of  de- 
fendant in  San  Jose,  and  in  this  connection  de- 
fendant alleges  that  all  of  the  signs  appearing  on 
plaintiff's  stores  and  on  its  packages  and  other  ad- 
vertising media  in  and  on  its  stores  in  San  Fran- 
cisco, California,  and  all  of  its  printed  matter  bear- 
ing plaintiff's  name  is  in  block  letters,  in  some  cases 
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the  letters  in  the  name  ''Lerner  Shops"  appearing 
on  the  front  of  plaintiff's  stores  in  San  Francisco 
are  so  arranged  as  to  form  an  inverted  "V"  thus 
constituting  a   legend  entirely  distinct  from  that 
flowing  script  lettering,  sloping  upward  to  the  right, 
consistently  and  customarily  utilized  by  defendant 
in  all  of  his  advertising.    Defendant  denies  that  he 
has  conceived  the  idea  of  defrauding,  damaging  or 
appropriating,   or  has   defrauded  or   damaged   or 
appropriated  a  party  or  any   of   plaintiff's  good 
will  by  engaging,  in  San  Jose,  under  the  name  of 
" Lerner 's"  in  the  same  business  as  plaintiff's,  and 
denies  that  he  has  caused  his  said  business  to  be 
thought  of  by  the  public  as  belonging  to  plaintiff's 
group  of  stores,  and  denies  that  defendant's  ad- 
vertisements in  newspapers  in  San  Jose  and  sur- 
rounding  communities   were   calculated   to   convey 
to  the  public  the  idea  that  one  of  plaintiff's  retail 
stores  was  commencing  business  in  San  Jose.    De- 
fendant  [19]    alleges  that   defendant's   newspaper 
advertising  in  San  Jose  and  surrounding  territory 
was  of  such  character  and  form  as  to  clearly  dis- 
tingTiish  defendant's  business  from  that  of  plain- 
tiff's, in  that  plaintiff  does  no  newspaper  adver- 
tising so  that  any  advertising  defendant  did  could 
not   ha^e   been   a   copy   or   imitation  of  plaintiff's 
and  that  the  type  of  printing  used  by  defendant 
in  his  said  newspaper  advertising  was  in  the  dis- 
tinctive script,  as  aforesaid,  which  further  clearly 
distinguished  it  from  that  of  plaintiff  and  that  the 
text   and  formation  of  said   advertising  was  such 
as  to  convey  the  impression  that  it  referred  to  a 
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store  dealing  in  merchandise  of  high  quality,  priced 
accordingly,  and  thus  clearly  distinguishing  it  from 
plaintiff's  stores  which  deal  in  low  priced  goods. 

(8)  As  to  paragraphs  8,  9,  10,  11,  12,  13,  14  and 
15  of  the  complaint,  defendant  admits  that  since 
about  June  1,  1944,  he  has  engaged  in  business  in 
San  Jose  in  the  conduct  of  a  retail  store  for  the 
sale  of  women's  apparel  and  has  advertised  his 
business  as  '' Lerner 's,  San  Jose"  and  " Lerner 's 
Apparel"  and  denies  all  the  other  allegations  there- 
in contained;  defendant  alleges  that  he  did  so  be- 
lieving that  no  confusion  with  plaintiff  would  re- 
sult and  that  no  substantial  confusion  to  the  detri- 
ment of  plaintiff  has  resulted,  for  the  reason  that 
defendant  has  in  all  of  his  advertising  used  a  dis- 
tinctive name,  form  of  lettering  and  tj^pe  of  ad- 
vertising, and  has  actively  advertised,  while  plain- 
tiff has  not  advertised  and  has  not  engaged  in  busi- 
ness in  a  locality  wherein  defendant's  store  is 
located  and  plaintiff  has  no  store  mthin  a  dis- 
tance of  approximately  fifty  miles  from  defendant 's 
store;  that  defendant  has  dealt  in  and  continues 
to  deal  in  and  intends  to  continue  to  deal  in  a 
class  of  merchandise  which  is  superior  quality  and 
generally  higher  in  price  than  that  of  plaintiff, 
and  operates  a  store  the  character  and  appearance 
of  which  is  so  distinctive  and  different  in  every 
material  respect  from  that  of  plaintiff's  stores  that 
no  ordinary  person  on  seeing  defendant's  [20]  store 
would  confuse  it  with  those  of  plaintiff  That  de- 
fendant first  learned  of  plaintiff's  intimation  of 
alleged  confusion  shortly  after  June  30th,  1944,  and 
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immediately  thereafter  defendant  carefully  in- 
structed liis  employees  to  inform  all  persons  and 
customers  who  might  raise  the  point  or  appear  to 
be  under  the  imjDression  that  there  existed  some 
connection  between  plaintiff  and  defendant,  that 
no  such  connection  existed,  and  that  defendant's 
store  was  entirely  ''home  owned"  and  was  not  part 
of  any  chain  of  stores,  and  in  particular  had  no 
connection  whatsoever  with  "Lerner  Stores  Cor- 
poration" or  "Lerner  Shops,"  and  that  the  quality 
of  merchandise  carried  by  defendant  was  superior 
to  that  carried  by  plaintiff;  and  thereupon  defen- 
dant caused  all  of  his  newspaper  advertising  to  be 
so  altered  as  to  include  the  words  "Home  Owned," 
prominently  displayed,  and  caused  the  words 
"Home  Owned"  to  be  placed  on  the  large  sign  in 
front  of  his  store,  prominently  displayed,  in  con- 
junction with  the  words  " Lerner 's  Apparel,"  and 
caused  a  printed  sign  reading  "Home  Owned"  to 
be  placed  in  the  window  of  his  store,  prominently 
displayed,  thereby  adequately  informing  prospec- 
tive customers  that  defendant's  store  was  not  con- 
nected in  any  way  and  was  not  a  part  of  a  chain 
organization  such  as  that  of  plaintiff*;  and  de- 
fendant further,  caused  a  news  item  to  appear  in 
the  newspapers  of  San  Jose  in  which  the  inde- 
pendence of  defendant's  store  and  the  fact  that  it 
was  not  a  member  or  part  of  a  chain  organiza- 
tion was  prominently  and  clearly  brought  out;  and 
that  thereafter,  and  further,  defendant  has  given 
instructions,  now  being  carried  out,  and  has  noti- 
fied plaintiff"  that  the  large  sign  over  the  front  of 
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his  store  should  be  so  altered  as  to  add  thereto  the 
word  ''Wilfred"  prominently,  to  the  words  thereon 
appearing,  so  that  the  said  sign  will  read  "Wil- 
fred Lerner 's  Apparel — Home  Owned,"  Wilfred 
being  the  given  name  of  defendant;  that  defen- 
dant's true  name  is  and  always  has  been  "Wilfred 
Lerner"  and  for  many  years  last  past  has  done  all 
of  his  business  under  [21]  that  name,  and  in  con- 
junction with  his  father,  for  several  years  last 
past,  had  been  engaged  in  the  manufacture  and 
sale  of  women's  cloaks  and  suits  in  San  Francisco, 
San  Mateo  and  Santa  Clara  Counties,  under  the 
name  of  "  Lerner 's"  and  "L.  G.  Lerner"  and  by 
so  doing  has  created  a  large  and  valuable  good  will. 
That  defendant  has  lived  for  several  j^ears  last  past 
and  has  done  business  in  the  general  neighborhood 
and  country  surrounding  the  district  in  which  he 
now  operates  his  present  business  and  both  he  and 
his  wife,  who  is  actively  engaged  in  social  activ- 
ities in  the  same  district,  are  well  known  in  said 
districts,  and  enjoy  a  good  reputation,  and  are 
generally  known  in  said  districts  as  the  "Lerners," 
all  of  which  are  valuable  assets  to  defendant  in  the 
operation  of  said  business.  That  since  the  open- 
ing of  defendant's  business  on  the  date  aforesaid, 
there  has  resulted  no  confusion  between  defendant's 
business  and  that  of  plaintiff,  and  to  his  knowledge 
no  one  has  been  mislead  or  deceived  and  further, 
that  in  view  of  the  higher  character  of  defendant's 
store  and  merchandise  any  confusion  which  might 
arise  would  be  to  the  advantage  of  plaintiff  and 
to  the  detriment  of  defendant.     That  defendant  is 
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honestly  and  justifiably  using  his  own  name  in  the 
operation  of  his  business,  and  is  so  using  it  in  a 
geographical  location  in  which  plaintiff  has  no 
store  and  has  no  substantial  business,  and  in  which 
location  plaintiff  has  invested  neither  funds  nor 
effort  to  promote  trade  for  itself. 

Third  Defense 

Defendant  is  informed  and  believes,  and  upon 
such  information  and  belief,  alleges,  that  plain- 
tiff is  and  has  been  perpetrating  a  fraud  upon  the 
public  in  the  use  of  the  name  "Lerner  Stores  Cor- 
poration" and  "Lerner  Shops"  by  reason  of  the 
following  circumstances:  Prior  to  about  October 
1,  1932,  a  certain  corporation  known  as  Lerner 
Stores  Corporation,  incorporated  under  the  laws 
of  the  State  of  Maryland,  hereinafter  referred  to 
as  the  predecessor  corporation,  was  engaged  in 
the  same  business  and  under  the  same  [22]  name  as 
plaintiff.  On  or  about  said  date  said  predecessor 
corporation  caused  its  name  to  be  changed  to 
Realty  Corporation  of  America,  or  a  similar  name 
not  indicating  any  connection  with  its  former 
name,  Lerner  Stores  Corporation,  and  thereupon 
filed  a  voluntary  petition  in  bankruptcy  under  said 
changed  name.  The  purpose  of  said  change  of 
name  was  to  conceal  from  the  public  the  fact  that 
a  corporation  by  the  name  of  Lerner  Stores  Cor- 
poration had  filed  a  petition  in  bankruptcy.  There- 
alter  ill  a  maimer  tlie  details  of  which  arc  not  now 
known  to  defendant,  plaintiff  acquired  the  business 
and  assets  of  said  predecessor  corporation  and  lias 
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since  used  the  identical  name  that  had  thereto- 
fore been  used  by  the  predecessor  corporation. 
Plaintiff  corporation  was  o\s^ied  and  controlled  by 
the  same  persons  as  was  the  predecessor  corpora- 
tion and  the  purpose  of  said  transaction  above  de- 
scribed was  to  conceal  from  the  public  the  fact  that 
Lerner  Stores  Corporation  had  commenced  bank- 
ruptcy proceedings. 

Wherefore,  defendant  prays  that  he  be  dismissed 
hence  with  his  costs  of  suit. 

HENRY  ROBINSON, 

Marcel  E.  Cerf,  Robinson  & 
Leland 

By    HENRY  ROBINSON, 

Attorneys  for  Defendant. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Henry  Robinson,  being  first  duly  sworn,  deposes 
and  says: 

That  I  am  one  of  the  attorneys  of  the  defendant 
in  this  action;  that  I  have  read  the  foregoing 
answer  and  know  the  contents  thereof  and  the 
same  is  true  of  my  own  knowledge,  except  as  to 
the  matters  therein  stated  on  information  or  be- 
lief, and  as  to  those  matter  I  believe  it  to  be  true. 
The   reason  this  verification  is  not  made  by  the 
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defendant  is  that  he  is  absent  from  the  County  of 
San  Francisco,  in  which  County  I  have  my  office. 

HENRY  ROBINSON. 

Subscribed   and   sworn   to   before   me  this   15th 
day  of  November,  1944. 

(Seal)  LOUIS  WIENER, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:     Filed  Nov.  15,  1944.  [24] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above  entitled  cause  came  on  regularly  for 
trial  on  the  26th  day  of  April,  1945,  before  the 
above  named  Court,  sitting  without  a  jury.  Honor- 
able Louis  E.  Goodman,  judge  thereof,  presiding, 
Jesse  H.  Steinhart,  Esq.,  counsel  for  plaintiff, 
appearing  by  John  J.  Goldberg,  Esq.,  and  S.  A. 
Ladar,  Esq.,  and  Marcel  E.  Cerf,  Robinson  &  Le- 
land,  counsel  for  defendant,  appearing  by  Henry 
Robinson,  Esq.,  and  Myron  Wiener,  Esq.,  and  evi- 
dence both  oral  and  documentary  having  been  in- 
troduced and  the  cause  submitted  for  decision,  tlie 
Court  now  makes  its  findings  of  fact  and  finds  the 
following  facts  and  each  of  them,  to  be  true: 
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FINDINGS  OF  FACT 

I. 

Plaintiff,  Lerner  Stores  Corporation,  is  a  [25] 
corporation  incorporated  under  the  laws  of  the 
State  of  Maryland  in  1929.  Defendant,  Wilfred  A. 
Lerner,  is  a  citizen  of  the  State  of  California.  The 
matter  in  controversy  exceeds,  exclusive  of  interest 
and  costs,  the  sum  of  $3,000.00. 

11. 

In  1930,  Lerner  Stores  Corporation,  a  corpora- 
tion incorporated  under  the  laws  of  the  State  of 
Delaware,  was  operating  certain  retail  ladies  ready- 
to-wear  stores  under  the  name  "Lerner  Shops." 
Three  brothers  named  Lerner  were  previously 
operating  similar  stores  and  caused  the  incorpora- 
tion of  plaintiff.  The  capital  stock  of  said  Dela- 
ware corporation  was  owned  by  plaintiff,  Lerner 
Stores  Corporation,  said  Maryland  corporation.  In 
1932,  the  assets  and  good  will  of  said  Delaware  cor- 
poration were  acquired  by  Lerner  Shops  of  Cali- 
fornia, a  corporation  incorporated  under  the  laws 
of  the  State  of  California.  All  of  the  capital  stock 
of  said  California  corporation  was  at  the  time  of 
such  acquisition,  ever  since  has  been  and  now  is 
owned  by  plaintiff,  said  Maryland  corporation. 
After  said  transfer  of  said  assets  and  good  will,  said 
Delaware  corporation  caused  its  name  to  be  changed 
to  Outfitters  Operating  Realty  Company,  and  under 
such  name,  was  adjudicated  a  bankrupt  under  the 
bankruptcy  laws  of  the  United  States,  in  1932. 
Ever  since   1932   said   California   corporation   has 


Wilfred  A.  Lerner  31 

operated  said  "Lerner  Shops"  in  the  State  of  Cali- 
fornia. In  1934  said  California  corporation  opened 
a  ready-to-wear  store  under  the  name  of  "Lerner 
Shops"  in  the  City  and  County  of  San  Francisco, 
and  another  such  store  in  the  City  of  Oakland, 
California.  In  1935  said  California  corporation 
opened  another  such  store  on  Market  Street,  in  the 
City  and  County  of  San  Francisco,  and  in  1940 
another  such  store  in  Stockton,  California.  At  the 
time  of  the  commencement  of  this  action,  said  Cali- 
fornia corporation  [26]  was  operating  twelve  such 
stores  in  the  State  of  California,  of  which  the  only 
stores  in  Northern  California  were  said  stores  in 
San  Francisco,  Oakland  and  Stockton,  the  remain- 
der being  in  Southern  California,  from  Bakersfield 
south,  namely,  Bakersfield,  Santa  Barbara,  Pasa- 
dena, Huntington  Park,  Inglewood,  Long  Beach, 
San  Bernardino  and  San  Diego.  One  hundred 
sixty-eight  other  such  stores  under  the  name  of 
"Lerner  Shops"  are  owned  and  operated  in  forty 
other  states  of  the  United  States  by  various  cor- 
porations, of  which  all  the  capital  stock  is  owned 
by  plaintiff,  said  Maryland  corporation. 

III. 

Said  "Lerner  Shops"  are  without  exception,  sit- 
uated in  locations  having  the  highest  volume  of 
pedestrian  traffic,  known  as  "100%  locations,"  and 
rely  in  substantial  part  upon  passing  pedestrian 
traffic  for  their  customers.  The  business  of  said 
"Lerner  Shops"  consists  of  the  sale  at  retail,  of 
low^  or  popular  priced  ladies  ready-to-wear  wearing 
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apparel.  Said  "Lerner  Shops"  do  not  advertise 
in  newspapers,  periodicals,  or  in  any  other  manner 
than  in  the  use  of  the  name  "Lerner  Shops"  on  the 
store  fronts  of  the  several  stores,  and  the  use  of 
such  name  on  paper  and  bag  containers  and  price 
tickets  attached  to  merchandise  displayed  in  the 
show  windows  of  said  stores.  No  variation  or 
abbreviation  of  the  name  "Lerner  Shops"  is  used 
in  such  advertising.  The  <!ustomers  of  said  "Lerner 
Shops"  consist  in  substantial  part  of  persons  who 
comprise  the  pedestrian  traffic  passing  the  respec- 
tive stores,  consisting  in  each  instance,  principally 
of  persons  from  within  the  city  and  its  immediate 
environs  where  a  "Lerner  Shop"  is  situated,  but 
including  some  persons  from  other  areas  through- 
out the  United  States  and  other  places.  [27] 

IV. 

Said  California  corporation,  on  or  about  Jan- 
uary 31,  1941,  leased  certain  i)remises  at  152  South 
First  Street,  in  San  Jose,  California,  with  the  in- 
tention of  conducting  therein  one  of  such  stores. 
Performance  of  said  lease  was  guaranteed  by  plain- 
tiff. At  the  time  of  the  commencement  of  this 
action,  said  premises  were  occupied  by  subtenants 
of  said  California  corporation,  and  were  not  being 
used  by  plaintiff  or  any  of  its  subsidiaries,  for  the 
purpose  of  conducting  therein  a  retail  ladies  ready- 
to-wear  store,  in  any  manner  whatsoever.  Defend- 
ant had  no  knowledge  of  said  lease  or  said  inten- 
tion, at  any  time  prior  to  the  opening  of  his  busi- 
ness in  San  Jose,  California,  or  at  any  time  prior  to 
about  July  12,  1944. 
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V. 

Since  about  June  1,  1944,  defendant  has  engaged 
in  business  in  said  City  of  San  Jose  (a  city  ap- 
proximately 50  miles  from  San  Francisco  and  Oak- 
land) in  the  conduct  of  a  retail  store  for  the  sale 
of  women's  apparel  and  has  advertised  his  business 
as  " Lerner 's",  " Lerner 's,  San  Jose"  and  '' Ler- 
ner's  Apparel."  Defendant  commenced  and  con- 
ducted said  business  believing,  in  good  faith,  that 
no  confusion  of  the  public  would  result  by  reason 
of  the  use  of  his  own  surname,  as  aforesaid,  between 
his  business  and  the  businesses  operated  under  the 
name  of  "Lerner  Shops,"  in  San  Francisco,  Oak- 
land and  elsewhere.  Defendant  took  reasonable 
precautions  to  prevent  such  confusion  and  no  such 
confusion  has  resulted,  and  there  has  been  no  detri- 
ment or  damage  to  plaintiff,  or  to  any  of  said  sub- 
sidiary^ corporations,  by  reason  of  any  conduct,  act, 
or  declaration  of  defendant. 

VI. 

The  store  operated  by  defendant  in  San  Jose  is 
of  a  character  and  appearance  so  distinctive  and 
different  in  [28]  every  material  respect  from  that 
of  said  "Lerner  Shops,"  that  no  jjerson  of  ordinary 
understanding  and  intelligence,  and  no  person  exer- 
cising ordinary  care  and  no  ordinarily  observant 
purchaser  would  confuse  it  with  said  "Lerner 
Shops,"  or  do  business  with  defendant  under  the 
reasonable  or  foreseeable  misapprehension  that  he 
was  doing  business  with  said  "Lerner  Sliops."  De- 
fendant has  performed  no  act  or  made  any  state- 
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merit  or  resorted  to  any  artifice  which  would  con- 
fuse, mislead  or  deceive  the  public  into  believing 
that  defendant 's  store  is  one  of  said  ' '  Lerner  Shops ' ' 
or  in  any  way  connected  with  said  "Lerner  Shops" 
and  no  persons  were  so  confused,  misled,  or  de- 
ceived by  any  conduct,  act  or  declaration  of  de- 
fendant. Defendant  has  performed  no  unfair  act 
or  made  any  unfair  statement  or  resorted  fo  any 
unfair  practice  to  the  detriment  of  plaintiff  or  any 
of  its  subsidiaries.  Defendant  advertises  in  news- 
papers published  in  San  Jose  and  circulated  prin- 
cipally in  the  City  of  San  Jose  and  the  immediately 
surrounding  area.  Such  advertising  was  of  such 
character  and  form  as  to  clearly  distinguish  de- 
fendant's business  from  that  of  "Lerner  Shops" 
and  the  text  and  layout  of  such  advertising  was 
such  as  to  inform  the  public  that  defendant  dealt 
in  merchandise  of  generally  higher  quality  and 
price  than  said  "Lerner  Shops"  and  that  defend- 
ant catered  to  a  higher  class  of  trade  than  said 
"Lerner  Sliops."  The  style  of  lettering  used  by 
defendant  on  his  store  fi'ont  and  other  advertising 
to  display  the  name  of  his  business  is  distinctive 
and  different  from  the  lettering  used  in  the  display 
of  the  name  "Lerner  Shops,"  the  lettering  used  by 
defendant  consisting  of  a  continuous  line  script, 
arranged  to  run  diagonally  upward  from  left  to 
right,  which  arrangement  and  lettering,  and  the 
text  thereof,  were  so  distinctive  and  different  in 
every  material  respect  from  the  arrangement,  let- 
tering and  text  used  to  [29]  display  the  name  "Ler- 
ner Shops"  that  no  person  of. ordinary  understand- 


Wilfred  A.  Lerner  35 

ing  and  intelligence  and  no  person  exercising  ordi- 
nary care  and  no  ordinarily  observant  purchaser 
would  confuse  defendant's  store  with  said  "Lerner 
Shops"  or  do  business  with  defendant  under  the 
reasonable  or  foreseeable  misapprehension  that  he 
was  doing  business  with  "Lerner  Shops,"  or  pur- 
chasing the  merchandise  of  "Lerner  Shops." 

VII. 

Said  "Lerner  Shops"  have  not  been  advertised 
in  and  about  the  City  of  San  Jose,  and  neither 
plaintiff  nor  any  of  its  subsidiaries  have  engaged 
in  the  retail  ladies  ready-to-wear  business  in  San 
Jose  under  the  name  of  "Lerner  Shops"  or  under 
any  other  name,  or  under  any  name  including  the 
word  "Lerner."  Defendant  was  first  in  the  field 
in  and  about  the  City  of  San  Jose  in  the  retail 
ladies  ready-to-wear  business  under  a  name  includ- 
ing the  word  ' '  Lerner. ' '  The  business  of  defendant 
is  in  a  separate  and  distinct  geographical  and  trad- 
ing area  and  in  a  separate  business  community  from 
any  of  said  "Lerner  Shops."  Neither  plaintiff 
nor  any  of  its  subsidiaries,  nor  any  of  the  "Lerner 
Shops"  has  or  had  entered  into  the  retail  ladies 
ready-to-wear  field  in  and  about  the  City  of  San 
Jose  prior  to  the  time  when  defendant  commenced 
to  do  business  therein,  as  aforesaid.  Defendant  has 
not  done  and  is  not  doing  business  in  any  field, 
territory,  area  or  market  previously  entered  or 
occupied  by  "Lerner  Shops,"  or  any  of  them,  or 
by  plaintiff  or  any  of  its  subsidiaries,  or  in  which 
any  of  said  "Lerner  Shops"  or  plaintiff  or  any  of 
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its  subsidiaries  were  doing  business  prior  to  the 
time  when  defendant  commenced  to  do  business  as 
aforesaid.  The  business  conducted  by  defendant  in 
San  Jose  is  not  in  competition  with  the  business  of 
said  "Lerner  Shops"  or  any  of  them,  or  with  the 
business  of  plaintiff  or  any  of  its  [30]  subsidiaries. 

yiii. 

The  Court  does  not  find  it  necessary  to  make  find- 
ings on  any  other  issues  presented  in  the  pleadings. 

CONCLUSIONS  OF  LAW 

As  conclusions  of  law  from  the  foregoing  facts, 
the  Court  finds: 

I. 

Plaintiff  is  not  entitled  to  a  judgment  or  decree 
restraining  or  enjoining  defendant,  Wilfred  A. 
Lerner,  and  his  agents,  employees  and  servants,  or 
any  of  them,  from  using  the  name  "Lerner"  or 
"  Lerner 's"  in  his  existing  business  of  selling 
women's  wearing  apparel  at  retail  in  and  about  the 
City  of  San  Jose,  California. 

11. 

Plaintiff  is  not  entitled  to  a  judgment  against  de- 
fendant for  damages,  in  any  amount. 

III. 

Plaintiff  is  not  entitled  to  any  relief  by  virtue  of 
the  complaint  on  file  herein. 

IV. 

Defendant  is  entitled  to  judgment  against  plain- 
tiff for  his  costs  herein. 
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Let  judgment  be  entered  accordingly. 

Dated:  December  26,  1945. 

/s/  LOUIS  E.  GOODMAN, 

Judge    of    the    above    named 
Court. 

[Endorsed] :     Filed  Dec.  26,  1945.  [31] 


In  the  District  Court  of  the  United  States,  Northern 
District  of  California,   Southern  Division 

No.  23662-G 

LERNER  STORES  CORPORATION,  a  Corpora- 
tion, 


vs. 


WILFRED  A.  LERNER, 


Plaintiff, 


Defendant. 


JUDGMENT 

The  above  entitled  cause  came  on  regularly  for 
trial  on  the  26th  day  of  April,  1945,  before  the 
above  named  Court,  sitting  without  a  jury,  Honor- 
able Louis  E.  Goodman,  judge  thereof,  presiding, 
Jesse  H.  Steinhart,  Esq.,  counsel  for  plaintiff,  ap- 
pearing by  John  J.  Goldberg,  Esq.,  and  S.  A.  Ladar, 
Esq.,  and  Marcel  E.  Cerf,  Robinson  &  Leiand,  coun- 
sel for  defendant,  appearing  by  Henry  Robinson, 
Esq.,  and  Myron  Wiener,  Esq.,  and  evidence  both 
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oral  and  documentary  having  been  introduced  and 
the  cause  submitted  for  decision,  and  the  Court 
having  heretofore  made  and  caused  to  be  filed  here- 
in its  written  findings  of  fact  and  conclusions  of 
law,  and  being  fully  advised,  and  by  reason  of  the 
law  and  the  findings  of  fact  as  aforesaid ;  and 

Good  Cause  Appearing  Therefor: 

It  Is  Ordered,  Adjudged  and  Decreed  as  follows: 

I. 

Plaintiff  is  not  entitled  to  a  judgment  or  decree 
restraining  or  enjoining  defendant,  Wilfred  A. 
Lerner,  [32]  and  his  agents,  employees  and  serv- 
ants, or  any  of  them,  from  using  the  name  "Lerner" 
or  "  Lerner 's"  in  his  existing  business  of  selling 
women's  wearing  apparel  at  retail  in  and  about  the 
City  of  San  Jose,  California. 

II. 

Plaintiff  is  not  entitled  to  a  judgment  against 
defendant  for  damages,  in  any  amount. 

III. 

Plaintiff  is  not  entitled  to  any  relief  by  virtue 
of  the  complaint  on  file  herein. 

IV. 

That  defendant  have  judgment  against  plaintiff 
for  his  costs  herein,  taxed  in  the  amount  of  $ 

Dated:     December  26th,  1945. 

LOUIS  E.  GOODMAN, 

Judge  of  Said  Court. 

[Endorsed] :     Filed  Dec.  26,  1945.  [33] 


Wilfred  A.  Lerner  39 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  OF  PLAINTIFF,  LER- 
NER STORES  CORPORATION,  A  COR- 
PORATION, FOR  A  NEW  TRIAL 

To  the  above  entitled  Court  and  to  the  Clerk  there- 
of; to  the  Defendant  above  named  and  to  Mar- 
cel E.  Cerf,  Robinson  &  Leland,  Esqs.,  Attor- 
neys for  Defendant: 

You  and  each  of  you  will  please  take  notice  that 
on  Monday,  the  14th  day  of  January,  1946,  at  10 
o'clock  a.m.  of  that  day  or  as  soon  thereafter  as 
counsel  can  be  heard  at  the  courtroom  of  the  above- 
entitled  court.  Honorable  Louis  Goodman,  Judge 
thereof,  in  the  United  States  Post  Office  Building, 
Seventh  and  Mission  Streets,  San  Francisco,  Cali- 
fornia, the  plaintiff  above  named  will  move  the 
above  entitled  court  for  a  new  trial  and  will  re- 
quest the  court  to  open  the  judgment  entered  herein 
and  amend  the  findings  of  fact  and  conclusions  of 
law  or  to  make  new  findings  of  fact  and  conclusions 
of  law  in  the  form  set  forth  in  plaintiff's  memoran- 
dum served  and  filed  herewith,  and  direct  the  entry 
of  a  new  judgment  herein  in  conformity  with  such 
changed  [34]  findings  of  fact  and  conclusions  of 
law.  Said  motion  and  request  will  be  made  upon 
the  following  grounds: 

1.  Insufficiency  of  the  evidence  to  justify  the 
decision ; 

2.  That  the  decision  is  against  law; 

Said  motion  will  be  based  upon  the  minutes  of 
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the  court,  the  pleadings,  records,  papers,  documents 
and  evidence  on  file  in  said  action,  and  the  said 
plaintiff's  memorandum  served  and  filed  herewith. 
JESSE  H.  STEINHART, 
By    JOHN  J.  GOLDBERG, 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  Jan.  5,  1946.  [35] 


District  Court  of  the  United  States 
Northern  District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Fran-cisco, 
on  Wednesday,  the  30th  day  of  January,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
six. 

Present:  the  Honorable  Louis  E.  Goodman,  D.J. 

[Title  of  Cause.] 

Ordered  plaintiff's  motions  for  a  new  trial  and 
to  amend  findings  denied.  [36] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT 
COURT  OF  APPEALS 

Notice  Is  Hereby  Given  that  Lerner  Stores  Cor- 
poration, a  corporation,  the  plaintiff  above  named, 
hereby  appeals  to  the  Circuit  Court  of  Appeals  for 
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the  Ninth  Circuit  from  the  final  judgment  entered 
in  the  above  entitled  action  on  December  26,  1945. 

Dated :  April  29,  1946. 

JESSE  H.  STEINHART, 

By    /s/  JOHN  J.  GOLDBERG, 

Attorneys  for  Appellant,  Lerner  Stores  Corpora- 
tion, a  Corporation. 

MARCEL  E.  CERE, 
ROBINSON  &  LELAND, 
Attorneys  for  Defendant. 

[Endorsed]:     Filed  April  29,  1946.  [37] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  BY  PLAINTIFF  OF  POR- 
TIONS OF  THE  RECORD,  PROCEEDINGS 
AND  EVIDENCE  TO  BE  CONTAINED  IN 
THE  RECORD  ON  APPEAL 

Comes  now  Lerner  Stores,  a  corporation,  plaintiff 
above  named,  and  having  filed  herein  its  notice  of 
appeal  to  the  Circuit  Court  of  Appeals,  hereby 
designates  for  inclusion  and  to  be  contained  in  the 
record  on  said  appeal  the  complete  record  and  all 
proceedings  and  evidence  in  the  above  entitled 
action  including,  but  not  in  limitation  of  the  fore- 
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going  all  pleadings,  the  findings  of  fact  and  con- 
clusions of  law,  the  judgment,  all  of  the  evidence 
received  at  the  trial  of  said  action,  including  the 
testimony  of  the  witness  and  all  exhibits,  a  tran- 
script of  the  proceedings  on  the  hearing  of  plain- 
tiff's objections  and  proposed  amendments  and  ad- 
ditions to  [38]  findings  of  fact  and  conclusions  of 
law  proposed  by  defendant  and  a  transcript  of  the 
proceedings  on  the  hearing  of  plaintiff's  motion 
for  a  new  trial. 

Dated:  May  3,  1946. 

JESSE  H.  STEINHART, 

By    JOHN  J.  GOLDBERG, 

Attorneys  for  Appellant,  Lerner  Stores  Corpora- 
tion, a  Corporation. 

(Receipt  of  Service.) 

[Endorsed] :     Filed  May  3,  1946.  [39] 


District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  C.  Calbreath,  Clerk  of  the  District  Court  of 
the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  39 
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pages,  numbered  from  1  to  39,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  the  records  and 
proceedings  in  the  case  of  Lerner  Stores  Corpora- 
tion, a  corporation,  Plaintiff,  vs.  Wilfred  A.  Ler- 
ner, Defendant,  No.  23662-G,  as  the  same  now  re- 
main on  file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifj'ing  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  $3.90  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  appel- 
lant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  4th  day  of  June, 
A.D.  1946. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

By   /s/    M.  E.  VAN  BUREN, 
Deputy  Clerk.  [40] 
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In  the  Southern  Division  of  the  United  States 
District  Court  in  and  for  the  Northern  Dis- 
trict of  California 

Before:     Hon.  Louis  E.  Goodman,  Judge. 

No.  23662-G 

LERNER  STORES  CORPORATION,  a  corpora- 
tion, 


vs. 


WILFRED  A.  LERNER, 


Plaintiff, 


Defendant. 


REPORTER'S   TRANSCRIPT 

Thursday,  April  26,  1945 

Counsel  Appearing:  For  Plaintiff:  Jesse  H. 
Steinhart,  Esq.,  by  John  J.  Goldberg  and  Sam  A. 
Ladar,  Esq.  For  Defendant :  Marcel  E.  Cerf ,  Esq., 
Robinson  &  Leland,  by  Henry  W.  Robinson,  Esq. 

The  Clerk:  Lerner  Stores  Corporation  v.  Wil- 
fred A.  Lerner. 

Mr.  Robinson:     Ready,  your  Honor. 

Mr.  Goldberg:     Ready,  your  Honor. 

The  Court:     You  may  proceed,  gentlemen. 

Mr.  Goldberg:  If  your  Honor  please,  on  be- 
half of  the  plaintiff  I  would  like  to  make  a  very 
brief  statement.  [1*] 

I  know  that  your  Honor  is  familiar,  or  was  at 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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one  time  familiar  generally  with  the  nature  of 
this  case.  It  is  an  action  to  enjoin  the  defendant, 
Wilfred  A.  Lerner,  from  doing  business  under  the 
name  of  Lerner 's,  which  is  the  name  he  was  doing 
business  at  the  time  the  action  was  commenced;  or 
to  use  the  name  "Lerner"  at  all  in  the  type  of  busi- 
ness, which  is  the  sale  at  retail  of  ladies'  wearing 
apparel;  and  for  damages. 

The  plaintiff  in  this  action  and  its  predecessors  in 
interest  have  since  1907  continuously  used  it  as  a 
name  "Lerner"  in  the  sale  at  retail  of  women's 
wearing  apparel.  Mr.  Samuel  A.  Lerner,  who  was 
living  in  Oakland  at  that  time,  went  to  New  York 
City  and  there  engaged  in  the  business,  first,  of 
manufacturing  wearing  apparel,  and  then  in  sell- 
ing wearing  apparel  in  the  retail  stores.  He  was 
joined  by  two  brothers,  Michael  Lerner  and  Jo- 
seph Lerner.  They  expanded  their  operations  from 
one  store  to  approximately  180  stores  now;  and 
from  one  city  to  approximately  forty-one  States; 
from  a  nominal  volume  to  a  volume  last  year  of 
$87,000,000. 

As  the  evidence  will  show,  it  was  a  matter  of 
hard  work,  of  plowing  earnings  back  into  business, 
paying  close  attention  to  business,  of  building  up 
a  valuable  goodwill  throughout  the  entire  country 
as  "Lerner's."  We  will  show  that  the  name  is 
Lerner  Corporation,  and  the  sign  on  the  windows 
is  "Lerner  Shops."  Yet  in  the  organization  itself 
and  in  the  [2]  minds  of  the  public  and  in  actual  use 
the  name  of  this  organization  is  "Lerner's"  and 
its  merchandise  is  referred  to  as  "Lerner's." 
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We  will  show  that  it  has  a  distinctive  type  of 
merchandise  in  that  it  is  of  the  most  up-to-date 
styles,  that  it  sells  under  a  policy  which  enables 
the  company  to  obtain  very  reasonable  prices  which 
are  below  comparable  prices  for  the  same  articles 
for  the  same  general  area.  It  is  now  the  largest 
apparel  chain  in  the  world.  There  is  no  other  ap- 
parel store  anywhere  in  California  or  anywhere 
on  the  West  Coast  that  uses  "Lerner"  in  any  part 
of  its  name  except  the  defendant,  Wilfred  Lerner, 
in  San  Jose. 

We  will  show  this  company  from  its  idea  at  the 
beginning  has  had  a  definite  expansion  policy.  It 
has  expanded  at  every  opportunity,  according  to  a 
definite  plan  of  beginning  inside  their  stores,  in 
populated  areas,  and  making  itself  and  its  mer- 
chandise known  in  the  outlying  areas,  through  its 
merchandising  policy  and  the  opening  of  its  stores 
in  the  outlying  areas.  In  pursuit  of  that  policy, 
in  1941  the  company  negotiated  a  lease  in  San  Jose 
on  the  very  same  street  the  defendant  has  opened 
a  store,  and  on  the  same  block,  on  the  same  side 
of  the  street,  and  obligated  itself  to  make  a  lot  of 
repairs  and  contemplated  a  complete  reconstruc- 
tion of  the  premises.  This  lease  had  its  beginning 
on  July  1st,  1942.  There  were  two  stores  there. 
The  area  is  about  thirty-five  or  [3]  forty  feet,  and 
the  entire  area  was  intended  to  be  used  by  the  com- 
pany for  the  operation  of  one  of  its  stores.  This 
lease,  as  a  matter  of  fact,  compels  the  company  to 
use  the  premises  for  the  operation  of  one  of  its 
stores  with  the  exception  of  being  permitted  to  sub- 
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let  a  space  not  exceeding  ten  feet  wide  by  one  hun- 
dred feet  deep  to  somebody  else;  but  everything 
else  must  be  operated  by  this  company  as  one  of  its 
regular  stores  in  the  customary  manner  and  it  is 
on  the  percentage  basis. 

However,  when  the  lease  term  commenced,  the 
war  commenced  and  there  were  restrictions  which 
prevented  the  company  from  engaging  in  the  sub- 
stantial reconstruction  required.  As  a  result,  the 
company  has  continued  to  sublease  or  sublet  the 
premises  at  a  rent  less  than  it  is  obligated  to  pay 
as  a  minimum  rent,  and  which  it  is  paying. 

We  will  show,  furthermore,  that  in  addition  to 
this  lease  in  being  a  part  of  its  normal  expansion 
program  and  one  that  was  well  visualized  years 
before  that,  actually,  San  Jose  and  the  area  between 
here  and  San  Jose  is  within  the  normal  trading  area, 
actual  trading  area  of  the  store  of  Lerner 's  in  San 
Francisco.  The  two  stores  in  San  Francisco  and  the 
one  store  in  Oakland  are  in  the  normal  tradmg  area 
for  other  large  retail  organizations  in  the  Bay  Area. 
They  have  actual  customers  from  San  Jose,  regu- 
larly and  continuously  in  a  substantial  amount. 

We  will  show,  furthermore,  that  there  has  been 
actual  [4]  confusion  in  the  minds  of  the  public  as 
to  whether  or  not  the  store  of  the  defendant  at  San 
Jose  is  a  store  of  the  plaintiff,  that  certain  people 
have  confused  it  and  certain  peoi^le  have  come  to 
believe  that  the  merchandising  policy  of  the  com- 
pany has  changed  in  that  they  were  not  treating 
their  people  the  same  way  in  San  Jose  as  in  the 
other  stores  with  which  these  people  were  familiar. 
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We  will  show,  furthermore,  so  far  as  the  defend- 
ant is  concerned  that  he  has  never  been  in  the  retail 
business  before  in  any  line;  that  he  never  had  a 
place  of  business  before  in  San  Jose,  that  he  did 
not  live  in  San  Jose  when  this  store  was  opened 
by  him ;  that  he  did  not  open  it  under  his  name, 
which  is  Wilfred  Lerner;  but  he  opened  it  as  " Ler- 
ner's;"  that  he  advertised  for  approximately  two 
weeks  purely  as  '*  Lerner 's"  without  indicating  in 
any  way  that  he  had  any  type  of  merchandise  that 
the  plaintiff  didn't  have  or  any  price  line  which 
plaintiff  didn't  have.  He  advertised,  primarily,  the 
name  "  Lerner 's,"  which  we  will  show  did  not  re- 
fer to  him,  but  referred  only  to  the  plaintiff;  that 
after  the  plaintiff*  told  him  of  this  cause  of  action 
and  a  very  long  time  after  the  complaint  had  been 
made  the  defendant  made  some  changes,  half-hearted 
changes  in  the  way  he  designated  himself  in  his 
business. 

We  will  show,  and  I  think  the  cases  will  show, 
that  that  in  and  of  itself  is  not  conclusive  and 
wouldn't  have  been  [5]  conclusive  in  the  first  place; 
and  in  the  second  place  could  not  undo  the  damage 
which  the  defendant  has  done  to  the  plaintiff,  not 
only  in  the  matter  of  actual  confusion  of  customers 
in  particular  transactions,  but  in  the  damage  to  the 
reputation  of  the  plaintiff,  which  is  long  established, 
well  known  among  the  people  who  deal  with  and 
know  about  the  plaintiff;  and  that  the  defendant 
has,  either  wittingly  or  unwittingly,  which  is  for 
your  Honor  to  determine — and  I  think  it  is  imma- 
terial   under    the    circumstances — masqueraded    as 
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the  plaintiff  and  has  damaged  the  reputation  of 
the  plaintiff;  that  under  those  circumstances  it 
would  not  be  equitable  to  permit  him  to  continue 
in  that  business  under  a  name  which  contains  the 
name  of  Lerner 's,  that  while  his  name  is  '^ Lerner" 
the  circumstances  under  which  he  commenced  this 
business  and  has  continued  it  are  such  that  we  are 
now  justly  and  equitably  entitled  to  require  that  he 
carry  on  his  business  under  a  name  which  does 
not  contain  that  of  "Lerner"  in  order  to  prevent 
any  further  confusion  which  is  bound  to  exist,  even 
though  he  may  have  had  some  qualifying  allegation 
to  the  name  under  which  he  has  been  doing  busi- 
ness for  most  of  the  time  since  June,  1944. 

The  Court:     This  is  a  suit  under  unfair  compe- 
tion? 

Mr.  Goldberg:     Yes,  your  Honor. 
The  Court:     I  am  not  quite  clear  as  to  what  the 
taking  of  this  lease  at  San  Jose  has  to  do  with  this 
case.  [6] 

Mr.  Goldberg:  It  is  only  one  of  the  elements  in 
the  proof  that  the  plaintiff  is  not  only  doing  busi- 
ness with  the  people  in  San  Jose,  but  in  the  normal 
expansion  of  and  expanding  a  business  having  a 
history  of  expansion,  having  a  policy  of  expansion, 
that  in  their  normal  expansion  policy,  San  Jose  is 
within  the  area  where  this  company  would  normally 
do  business  under  the  name  of  "  Lerner 's."  " Ler- 
ner's  Shops"  is  known  to  the  i:)ublic  as  " Lerner 's." 
The  Court:  Of  course,  if  somebody  else  opened 
a  store  which  was  not  in  unfair  competition  in  any 
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way,  it  wouldn't  make  any  difference  if  plaintiff 
had  a  lease. 

Mr.  Goldberg:  I  don't  believe  it  would  militate 
against  the  plaintiff's  claim  if  it  didn't  have  a  lease 
there.  I  think  the  fact  it  has  a  lease  merely  cor- 
roborates its  policy  of  expanding  into  that  area. 

The  Court :     That  it  intended  to  go  to  San  Jose  ? 

Mr.  Goldberg:  Yes,  that  it  plans  to  go  to  San 
Jose. 

The  Court:  Of  course,  that  wouldn't  have  any 
relevancy  unless  it  was  unfair  competition. 

Mr.  Goldberg :  I  think  that  is  true.  If  this  com- 
pany's  stores  had  all  been  in  New  York  and  its  repu- 
tation was  confined  to  New  York,  and  if  it  decided 
to  open  a  store  in  San  Jose,  I  think  the  matter  of 
the  lease  might  be  material. 

The  Court:  I  had  this  matter  up  on  pre-trial. 
It  seemed  to  me  at  the  time  the  question  was 
whether,  first  [7]  of  all,  the  way  the  defendant  con- 
ducted his  business  was  by  way  of  unfair  compe- 
tition ;  and  secondly,  whether  it  was  within  an  area, 
or  the  field  within  which  unfair  competition  would 
have  been  followed. 

Mr.  Goldberg:  That  is  true,  but  I  think  that  in 
the  matter  of  unfair  competition  there  are  two  ele- 
ments, and,  I  think,  well  established  in  the  authori- 
ties, first,  whether  or  not  the  area  involved,  San 
Jose,  is  within  the  trading  area  of  the  company's 
existing  stores;  and  secondly,  whether  it  is  within 
a  normal  expansion  area  of  a  company  having  a 
policy  of  expansion;  in  other  words  whether  nor- 
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mally  that  is  the  place  they  would  go  next,  or  where 
they  are  known. 

The  Court:  Doesn't  it  amount  to  this,  that  if 
the  San  Jose  area  was  within  the  trading  area  of 
San  Francisco,  a  man  could  still  open  the  same 
kind  of  a  store  dowai  there,  unless  it  did  not  have 
the  effect  of  deceiving  the  buying  public  into  be- 
lieving it  was  a  store  of  the  plaintiff's.  The  trading 
area  doesn't  have  anything  to  do  with  it  unless  there 
is  an  attempt  to  pirate  or  deceive  the  public.  It 
wouldn't  make  any  difference  whether  it  was  ten 
miles  or  one  mile  away. 

Mr.  Goldberg:  Aside  from  this  question  of  in- 
tent. If  this  man  opened  a  similar  store  but  with- 
out any  elements  involving  any  infringement  of  the 
plaintiff's  rights,  any  confusion  or  deception  of  the 
public,  then,  I  don't  think  we  would  have  any  prob- 
lem. [8] 

The  Court :  Supposing  he  opened  a  store  at  Gil- 
roy  and  it  appeared  as  if  he  were  setting  himself 
up  as  a  Lerner 's  store,  it  might  be  that  is  unfair 
competition,  too.  On  the  other  hand,  if  he  opened 
a  store  at  Millbrae,  or  San  Mateo,  just  a  few  miles 
below  San  Francisco,  it  shouldn't  have  the  effect 
of  any  deception.  There  wouldn't  be  unfair  compe- 
tition. 

Mr.  Goldberg:  Of  course,  we  stand  with  the 
proposition  that  the  name  "Lerner"  is  used  by  both 
parties  and  we  know  that  there  is  bound  to  be  some 
confusion  in  people  in  the  same  line  of  business 
using  th€  same  name  if  the  name  of  the  style  or 
user  is  well  known  and  has  been  known  to  prospec- 
tive patrons  in  that  area. 
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The  Court:  That  was  what  I  was  endeavoring 
to  say. 

Mr.  Goldberg:     Yes. 

The  Court:  If  he  opened  a  store  in  Ukiah  and 
nobody  knew  about  Lerner  Stores,  there  wouldn't 
be  any  difference  whether  he  used  the  same  name 
or  continued  at  his  business  in  the  same  way;  and 
nobody  would  be  deceived  because  they  wouldn't 
know  about  Lerner 's  Stores. 

Mr.  Goldberg:  That  would  be  true,  subject  to 
one  qualification  that  seems  to  be  pretty  well  estab- 
lished; and  that  is,  if  it  could  be  said  on  the  basis 
of  all  the  history  that  Ukiah  was  within  the  normal 
expansion  area  and  that  the  company  was  in  all 
likelihood  going  to  go  into  Ukiah  or  with  the  name 
^'Lerner"  the  defendant  might  have  a  problem.  [9] 

The  Court:  I  think  that  that  would  have  to  be 
within  certain  reasonable  limitations;  because  oth- 
erwise some  firm  that  established  itself  through 
its  efforts  over  some  area  could  assume  nobody 
would  go  into  business  anywhere  in  the  United 
States,  because  the  whole  country  would  be  its 
area  of  expansion.  You  would  have  to  have  very 
detuiitely  reasonable  limits  to  that. 

Mr.  Goldberg:  Yes,  but  they  are  in  practically 
in  every  state. 

The  Court:  I  don't  want  to  interrupt  you,  but 
I  wanted  to  get  that  clearly  in  my  mind. 

Mr.  Goldberg:     Yes,  your  Honor. 

Mr.  Robinson:  I  may  say  I  had  intended  to 
point  out  to  the  Court  personally  the  things  which 
the  Court  itself  has  pointed  out  to  Mr.  Goldberg. 
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May  I  proceed,  first,  upon  the  theory  that  Lerner 
Stores  Corporation  by  reason  of  its  prior  use  of  the 
name  "Lerner"  can  legally  j^revent  AVilfred  A. 
Lerner  the  defendant,  from  using  his  own  name  in 
his  own  business.  That  is  the  assumption  that  is  made 
by  Mr.  Goldberg;  that  if  other  elements  were  pres- 
ent, that  is,  if  the  two  stores  were  side  by  side  in 
the  same  city,  leaving  aside  the  geographical  ques- 
tion for  the  moment,  the  law  gives  the  Lerner  Stores 
the  right  to  prevent  Mr.  Lerner  from  using  the 
same  name.  The  second  theory  [10]  seems  to  be 
that  by  reason  of  the  use  in  San  Francisco  and 
elsewhere,  the  Lerner  Stores  Corporation  may  pre- 
empt the  entire  field  and  Mr.  Goldberg  intimates 
that  is  his '  reasonable  conclusion  from  his  state- 
ment that  on  that  theory  anybody,  even  someone 
not  named  "Lerner,"  but  anybody  else  who  wanted 
to  use  the  name  Lerner — let  us  assume  it  is  a  name 
capable  of  appropriation  as  against  another  one  who 
has  not  that  family  name — they  have  the  right  to 
preempt  it  in  certain  places  where  they  intend  to 
go  in  the  future. 

There  is  the  point  which  the  Court  called  atten- 
tion to  Mr.  Goldberg,  which  is  one  of  the  real 
points  in  the  case,  and  that  is  whether  or  not  re- 
gardless of  whether  it  is  San  Jose  or  Gilroy  or  any 
other  place,  whether  these  two  establishments  are 
in  fact  competing  with  each  other.  And  that  is  a 
mere  element  in  the  ultimate  decision  and  it  is  not 
the  controlling  element;  but  it  is  one  of  the  things, 
for  example,  what  I  had  in  mind:  Two  stores 
across  the  street  from  each  other  or  a  block  awav 
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from  each  other  would  not  have  to  be  greatly  dis- 
similar in  order  to  play  fair  with  the  public  and 
with  each  other;  whereas,  if  one  of  them  were  at 
Gilroy  or  Fresno,  and  the  other  was  in  San  Fran- 
cisco, some  similarity  might  not  lead  to  confusion, 
whereas  that  same  similarity  in  the  same  neigh- 
borhood might  lead  to  confusion.  So  that,  in  that 
effect,  the  distance  between  the  stores  may  or  may 
not  be  material.  [11] 

By  discussing  the  question  of  similarity  I  don't 
mean  to  intimate  there  is  any  charge  of  similarity 
here.  As  a  matter  of  fact,  there  is  great  dissimi- 
larity. 

The  Court:  That  is  the  real  question  of  fact,  I 
suppose,  in  the  case. 

Mr.  Robinson:  Yes,  that's  right.  Now,  before 
stating  the  facts,  I  think  I  might  call  to  the  atten- 
tion of  the  Court  and  to  Mr.  Goldberg  a  case  which 
he  has  apparently  overlooked,  because  from  the 
tenor  of  his  remarks  it  is  obvious  that  he  is  proceed- 
ing on  the  theory  the  name  of  "Lerner"  is  exclu- 
sive appropriation  to  his  client. 

I  am  reading  from  73  Cal.  App.  412,  where  the 
Court  quotes  from  a  California  case: 

"The  right  to  do  business  under  one's  own  name 
is  one  of  the  sacred  rights  known  to  the  law,  and 
a  family  name  is  incapable  of  exclusive  appropria- 
tion and  cannot  thus  be  monopolized." 

That  disposes  of  Mr.  Goldberg's  first  point, 
namely,  that  the  mere  fact  that  the  Lerner  Corpo- 
ration has  in  it  some  members  of  the  family  named 
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Lerner,  that  that  gives  them  the  actual  right  to  use 
"Lerner." 

The  Court:  There  are  lots  of  other  cases  on  the 
subject.  I  think  people  who  have  the  same  family 
name  have  been  restrained  many  times  from  pirat- 
ing the  names. 

Mr.  Eobinson :  That 's  right,  if  it  is  fraud  or  de- 
ception. [12]  I  may  say  at  the  outset  there  is  a 
difference  between  a  products  case  and  a  widely 
advertised  case  of  conflicting  advertising. 

The  Court:  There  are  cases  of  a  similar  nature 
and  most  of  the  cases  Avhere  they  deal  with  fam- 
ily names  are  products  cases. 

Mr.  Robinson:  I  don't  know  of  any  case  where 
a  name  on  the  store  was  enjoined  in  the  absence 
of  a  deliberate  attempt  to  defraud  or  deceive. 

The  Court:  I  don't  want  to  interrupt  you,  but 
I  think  it  is  time  to  develop  the  facts.  The  im- 
portant question  is  here,  how  is  the  defendant  con- 
ducting his  business  ? 

Mr.  Robinson:  In  point  of  confusion,  the  cases 
are  to  the  effect  where  there  is  a  different  type  of 
name — confusion  is  an  element  in  trade  name  cases, 
but  not  family  name  cases  where  confusion  is  the 
result  of  the  circumstances  themselves,  that  the 
two  parties  have  the  same  name,  neither  can  be 
enjoined. 

The  Court:  I  am  not  so  sure  about  that.  If 
your  client  opened  his  store  right  next  to  the  Ler- 
ner's  in  San  Francisco  in  the  same  block,  using 
the  same  name  and  doing  the  same  kind  of  business, 
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tliere  wouldn't  be  refuge  in  that  because  he  had  the 
same  name. 

Mr.  Eobinson :  I  am  merely  outlining  what  the 
law  is,  but  I  would  say  that  the  situation  as  we 
will  present  it  will  [13]  show  that  there  are  ade- 
quate distinctions  and  that  we  need  not  rely  on 
this  absolute  statement  that  we  haven't  an  abso- 
lute right  to  interfere  with  these  people. 

The  situation  as  we  will  present  it  is  this:  Wil- 
fred Lerner  was  engaged  with  his  father  for  many 
years,  since  sometime  in  the  '30 's,  in  the  business 
selling  at  wholesale,  manufacturing  and  selling 
ladies'  coats  and  dresses,  that  in  the  course  of  that 
business  they  sold  to  retail  outlets  such  as  he  him- 
self is  doing  now,  and  in  the  course  of  that  busi- 
ness he  became  familiar  with  the  retail  ladies'  ready- 
to-wear  business  and  decided  in  1938  or  1939,  or 
even  earlier,  that  he  was  going  to  go  into  the  retail 
business  for  himself  when  an  appropriate  time  came, 
that  about  nine  years  ago,  or  about  nine  years  prior 
to  the  commencement  of  the  action,  he  took  up  his 
home  in  Palo  Alto,  where  he  lives  with  his  wife 
and  daughter,  that  while  living  in  that  commu- 
nity, he  commuted  to  San  Francisco  to  continue 
the  business  with  his  father.  They  did  business 
under  the  name  of  L.  G.  Lerner.  While  living  in 
that  community  he  had  in  mind  his  intention  of  go- 
ing in  business  down  there  and  had  in  mind  the 
intention  of  going  in  business  under  his  name.  I 
don't  know  at  the  moment  whether  Lerner  Broth- 
ers were  in  business  in  1936.  That  will  come  out 
in  the  proof.   In  1939,  for  the  first  time,  he  got  as 
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far  as  negotiating  for  a  lease.  Again,  in  1940  or 
1941,  he  negotiated  for  another  lease  and  the  deal\ 
[14]  fell  through ;  and  finally,  early  in  1944,  he  was 
successful  in  obtaining  this  place.  That  he  would 
have  moved  to  San  Jose  from  Palo  Alto  immedi- 
ately upon  making  the  lease  for  the  store,  but  the 
housing  situation  being  what  it  was,  that  his  resi- 
dence was  not  actually  taken  up  at  San  Jose,  though 
he  rented  the  premises  sometime  before  imtil  a  few 
days  after  the  opening  of  his  store,  June  1st,  1944, 
that  he  opened  up  under  the  name  ''Lerner,"  that 
he  used  a  distinctive  script  of  lettering ;  whereas  the 
plaintiff  here,  so  far  as  we  know,  uses  strictly 
blocked  letters  and  uses  the  name  "Lerner  Shops" 
or,  "The  Lerner  Shops." 

The  reason  he  desires  to  use  his  own  name  is  that 
his  wife  and  himself  were  active  in  the  community 
activities  down  the  Peninsula.  His  wife  belonged 
to  a  number  of  organizations,  Red  Cross,  relief  or- 
ganizations, social  and  charitable  organizations; 
that  that  organization  work  took  her  frequently 
into  San  Jose;  that  these  chapters  were  frequently 
centered  in  San  Jose  and  these  people  are  well  and 
widely  known  in  Palo  Alto  and  in  San  Jose  and 
they  have  a  pride  in  their  name  and  want  to  use 
it  for  that  reason.  They  never  knew  anything 
about  the  intention  of  Lerner  Shops  to  go  down 
there.  They  ran  a  few  opening  ads  merely  saying, 
"watch  for  the  opening  of  Lerner 's,"  or  words  to 
that  effect.  They  advertised  about  once  a  week;  so 
there  were  three  ads  run  between  the  end  of  May 
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and  the  9th  of  June.    The  store  opened  on  the  1st 
or  the  2nd.  [15] 

The  advertising,  incidentally,  is  only  in  the  San 
Jose  papers.    There  is  one  morning  and  one  eve- 
ning newspaper  and,  as  I  say,  one  ad  a  week  was 
used.    So  there  were  three  or  four  ads  from  the 
end  of  May  to  the  9th  of  June,  which  were  institu- 
tional ads,  merely  advertising  the  opening  of  Ler- 
ners  without  indicating  any  type  of  merchandising 
or  anything  of  that  kind ;  and  after  the  9th  the  ads 
were  advertismg  merchandise  with  the  name  being 
at  the  bottom  of  the  cut.   Then,  about  July  12,  Mr. 
Lerner  received  a  letter  from  plaintiff's  counsel  tell- 
ing him  that  he  was  infringing  upon  their  rights  and 
also  informing  him  about  the  reason,  which  was  the 
first  information  they  had  that  they  ever  intended  to 
come  down  there  and  demanding  he  desist  from 
the  use  of  his  name.    Subsequently,  as  your  Honor 
knows,  negotiations  ensued  so  that  the  parties  could 
be  appeased  and  each  counsel  went  their  respective 
ways  using  such  names  as  thej^  desired  without  put- 
ting  it   in   issue   here,    so   to   speak.     Things    fell 
through  and  we  are  here  today.    In  the  meantime, 
however,   Mr.   Lerner   has   done   this:     As   I    say, 
the  original  sign  was  in  script  over  the  place  of 
business,    sixteen    feet    wide,    a    distinctive    script 
prepared  by  an  artist,   I   believe,   with   the   word 
*' Lerner 's"  and  under  the  word  "apparel."    Im- 
mediately after  the  receipt  of  the  letter  from  plain- 
tiff, Mr.  Lerner  added  the  words  "home-owned," 
to  his  sign  and  to  his  advertising;  that  thereafter, 
after  negotiations  and  discussions  he  proposed  to 
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add  the  words,  "W.  A."  to  '* Lerner 's"  and  [16] 
plaintiff  indicated  he  wouldn't  be  satisfied  with 
that.  So  Mr.  Lerner  added  the  word  "Wilfred." 
So  the  sign  now  reads,  "Wilfred  Lerner." 

I  may  say  that  Mr.  Lerner  decided  to  keep  the 
possessive  form  of  "W.  A.  Lerner 's"  or  "Wilfred 
Lerner 's,"  but  the  plaintiif  objected  to  that;  al- 
though in  my  opinion  the  dropping  of  the  posses- 
sive makes  the  name  more  nearly  like  "The  Lerner 
Shoi3s"  because  the  possessive  itself,  I  think,  is  a 
distinction.  So  the  possessive  was  dropped  for  that 
reason  and  not  for  reasons  of  our  own ;  and  then  the 
word  "Wilfred"  was  added.  So  the  name  now  used 
is,  "AYilfred  Lerner,  apparel,  home  owned." 

It  is  true  the  name  "Wilfred"  is  not  in  the  same 
size  as  the  name  "Lerner,"  but  it  is  also  true  that 
the  name  "Wilfred"  is  so  large  as  to  be  unmis- 
takable. 

In  the  case  we  cited  in  our  memorandum,  I  be- 
lieve the  Horlick  case,  where  it  was  claimed  that 
the  first  name  of  the  defendant  should  be  in  the 
same  size  as  the  second  name,  the  surname.  Those 
were  products  cases,  and  consequently,  of  course, 
the  sign  was  maybe  one-eighth  of  an  inch  high ;  and 
if  the  first  name  wasn't  in  the  same  size  as  the  sur- 
name it  wouldn't  be  there  at  all.  But  here  we  have 
a  case  where  the  surname  is,  say,  three  feet  high 
and  the  first  name  is  perhaps  a  foot  and  a  half 
high,  or  in  that  general  proportion,  and  it  can  be 
seen  by  anybody  of  reasonable  visual  perception 
that  there  is  absolutely  no  chance  for  mistake  or 
[17]  confusion,  and  there  has  never  been  anything 
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done  intentionally  to  pirate  the  business  of  the 
plaintiff. 

On  the  contrary,  the  two  are  engaged  in  a  slightly 
dii^erent  type  of  business.  Mr.  Lerner  caters  to 
a  higher  class.  I  understand  there  are  three  types 
in  this  business,  three  classifications,  one  is  called 
*'low  end,"  another  is  called,  I  believe,  "popular 
priced,"  and  the  third  is  called  "specialty."  Our 
contention  is  Lerner 's  is  sort  of  in  between  "low 
end"  and  "popular  priced."  "Higher  priced" 
doesn't  make  it  cater  to  large  volume,  and  the  spe- 
cialty would  include  such  stores  as  Magnin's;  that 
is,  I.  Magnin  and  Joseph  Magnin,  who  seem  to 
get  along  together,  who  seem  to  get  along  without 
pirating  each  other,  and  they  are  in  the  same  city 
and,  I  believe,  in  the  same  block.  Those  are  called 
"specialty;"  but  I  would  have  called  them  "ex- 
clusive."   There  is  that  type. 

There  is  no  contention  and  no  possibility  to  con- 
tend that  there  is  anything  in  the  appearance  of 
the  stores,  the  appearance  of  the  wrappings,  that 
is  similar,  and  Mr.  Lerner  believes  it  would  be  to 
his  disadvantage  to  be  taken  for  one  of  the  Ler- 
ner chains,  and  does  desire  to  do  everything  that 
is  reasonable  to  avoid  that  confusion;  but  still 
reserving  the  sacred  right  to  use  his  own  name. 
I  don't  mean  that  in  a  derogatory  sense  to  Ler- 
ners  or  derogatory  to  the  merchandise,  but  just 
that  the  two  things  are  different.  But  here  you 
have  a  different  classification  and  Mr.  Lerner  does 
not  choose  to  fl8]  be  in  that  classification. 

The  Court:     We  will  take  a  five-minute  recess. 
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Mr.  Goldberg:  I  would  like  to  make  one  state- 
ment for  the  record,  and  that  is  in  connection 
with  the  statements  about  possible  adjustments. 
All  of  these  were  negotiations  and  we  never  had, 
if  your  Honor  please,  at  any  time  any  authority 
from  the  plaintiff  to  adjust  on  any  of  the  bases 
mentioned.  So,  I  think  so  far  as  this  record  is  con- 
cerned, it  should  appear  that  there  was  never  any 
proposal  on  the  part  of  the  plaintiff  to  adjust,  ex- 
cept in  accordance  with  the  principle  of  the  com- 
plaint. There  were  discussions  between  counsel 
which  didn't  reach  the  point  where  they  were  au- 
thorized by  the  plaintiff. 

The  Court:  Well,  at  least  they  were  discussed 
in  open  court. 

Mr.  Goldberg:     Yes. 

The  Court:  There  was  a  pre-trial  conference,^ 
and  as  I  remember  it,  there  were  photographs  sub- 
mitted to  me,  and  the  conference  was  continued  from 
time  to  time  to  see  whether  or  not  the  litigation 
couldn't  be  terminated  by  making  some  changes. 

Mr.  Goldberg :  Your  recollection  is  correct,  your 
Honor,  and  it  went  this  far,  that  we,  representing 
the  plaintiff,  sought  to  obtain  from  the  defendant 
certain  adjustments  which  we  had  then  submitted  to 
the  plaintiff,  but  we  didn't  obtain  [19]  it  from  the 
defendant.    So  we  weren't  able  to  submit  it. 

The  Court:  We  will  have  a  five-minute  recess. 
(Recess.) 

The  Court:     You  may  proceed. 
Mr.    Goldberg:     Mr.    Magee,    please. 
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GRAHAM  MAGEE, 

called  as  a  witness  by  the  plaintiff;  sworn. 

The  Clerk:     Will  you  state  your  name  to  the 
Court  ? 
A.     Graham  Magee. 

Direct  Examination 
By  Mr.  Goldberg: 

Q.    Mr.  Magee,  where  do  you  reside? 

A.     In  New  York  City. 

Q.     What  is  your  occupation? 

A.     I  am  an  official  of  the  Lerner  Stores  Com- 
pany. 

Q.     What  is  your  position  in  the  company? 

A.     Vice-president  and  assistant  secretary. 

Q.     How  long  have  you  been  with  that  company  ? 

A.     Since  January,  1929. 

Q.     Where  is  that  company  incorporated? 

A.     In  the  state  of  Maryland. 

Q.     And  qualified  to  do  business  in  California? 

A.     Yes,  it  is. 

Q.     Are  you  familiar  with  a  company  known  as 
the  Lerner  Shops  of  California,  Incorporated? 

A.     Yes,  I  am. 

Q.     Do  you  know  who  is  the  owner  Qf  the  stock 
of  that  company?  [20] 

A.     The  capital  stock  is  owned  by  Lerner  Stores 
Corporation,   the   plaintiff  in  this  action. 

Mr.    Robinson:      Pardon   me,    I   didn't   get   the 
name  of  the  California  corporation. 

Mr.  Goldberg:    Lerner  Shops  of  California,  In- 
corporated. 
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Q.  It  is  a  wholly  owned  subsidiary  of  the  plain- 
tiff? A.     That  is  correct. 

Q.  Does  Lerner  Shops  of  California,  Incor- 
porated, operate  any  places  of  business  in  Cali- 
fornia ? 

A.     They  operate  all  our  stores  in  California. 

Q.     How  many  stores? 

A.  We  are  presently  operating  thirteen  stores 
in  the  State  of  California. 

Q.  Are  any  of  them  in  or  about  the  San  Fran- 
cisco Bay  Area? 

A.  Yes,  we  have  two  in  San  Francicso;  one  on 
Market  Street  and  one  on  Grant  Avenue. 

Q.  The  one  on  Market  Street  is  where?  What 
is  the  number? 

A.     It  is  adjoining  the  Emporium. 

Q.  That  would  be  between  Fourth  and  Fifth 
Streets?  A.     That  is  correct. 

Q.     And  the  number  is  871  ? 

A.     That  is  correct. 

Q.  How  large  a  store  is  that?  What  is  the 
frontage  ? 

A.  The  frontage  of  it  is  eighty  feet,  and  the 
depth  of  the  store,  ai)proximately  258  feet. 

Q.     What  floor  area  do  you  occupy? 

A.  We  occupy  the  first  floor  and  entire  second 
floor  of  the  building  for  selling,  and  [21]  we  use 
the  basement  for  storerooms. 

Q.  Do  you  have  any  arrangement  for  using 
any  additional  space  in  that  store  ? 

A.     We  have  leased  the  entire  commercial  build- 
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ing;  contemplate  occupying  the  entire  property  at 

a  subsequent  date. 

Q.     What  is  the  frontage  of  that  property? 

A.     Eighty  feet. 

Q.     And  how  many  stories  does  it  have? 

A.     It  is  a  ten-story  building. 

Q.  The  remaining  portion  of  the  frontage  is 
now  occupied,  is  it  I  A.     Yes,  it  is. 

Q.     By  whom? 

A.  By  Edison  Shoe  Stores  and  the  entrance  to 
the  building. 

Q.  Can  you  tell  us  who  originally — withdraw 
that.  Let  me  ask  you,  first:  What  is  the  nature 
of  the  business  that  is  done  in  these  stores  in  the 
Bay  Area  ? 

A.  We  are  in  the  retail  business,  selling  women 's 
wearing  apparel,  which  consists  of  coats,  suits,  furs, 
underwear,  hosiery,  sportswear,  millinery  and  bags. 

Q.     Did  you  say  dresses?    I  don't  recall. 

A.     Dresses. 

Q.  Is  there  any  diffeience  in  what  you  carry 
in  the  various  stores  in  the  country  ? 

A.  It  would  vary  only  to  the  size  of  the  store. 
In  other  words,  it  would  be  the  same  merchandise 
throughout  the  United  States. 

Q.  What  about  the  styles?  Are  they  any  differ- 
ent in  the  different  parts  of  the  country? 

A.  You  would  have  different  [22]  colored  mer- 
chandise in  different  sections  of  the  country,  but 
the  styles  are  pretty  much  the  same  throughout 
the  United  States. 
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Q.     What  about  the  prices  ? 

A.  The  prices  are  uniform;  in  other  words, 
we  sell  for  the  same  price  in  San  Francisco  as  we 
do  in  New  York  City. 

Q.     Is  that  tiue  of  chain  stores  generally? 

A.  It  is  not  true  generally,  because  only  a  few 
of  chain  stores  have  that  policy. 

Q.  Where  it  is  not  true,  what  is  the  difference 
in  prices  ? 

A.  As  an  illustration,  Montgomery  Ward  would 
have  an  increase  in  price  on  a  dress  of  seventy-five 
cents  which  would  cover  the  additional  shipping 
costs,  which  we  absorb. 

Q.  With  respect  to  the  type  of  merchandise 
that  you  carry  in  each  category,  as  to  whether  or 
not  it  is  an  up-to-date  style,  or  what  it  is,  can  you 
tell  us? 

A.  It  is  modern,  up-to-date  merchandise,  popu- 
lar priced. 

Q.  When  you  say  ''popular  priced,"  you  heard 
the  statement  counsel  for  the  defendant  made  in 
his  oj)ening  statement  about  low-end  merchandise? 
Does  plaintiff's  stores  carry  low-end  merchandise? 

A.     No,  we  do  not. 

Q.     You  would  characterize  it  as  popular  priced. 

A.     That's  right. 

Q.  With  respect  to  the  prices  at  which  the  same 
articles  or  comparable  articles  are  sold  in  other 
stores,  can  you  tell  [23]  us  whether  there  is  any 
difference  in  that  and  the  Lerner 's  prices? 

A.     We  undei*sell  department  stores,  as  an  illus- 
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tration,  by  one  to  two  dollars  per  garment,  when 
you  are  dealing  with  coats  or  dresses.    In  a  similar 
way  with  other  items  or  merchandise. 

Q.  Do  you  have  any  policy  with  respect  of  ex- 
changes of  merchandise  among  the  stores. 

A.  A  customer  can  buy  a  dress  in  San  Fran- 
cisco and  exchange  it  in  New  York  City  and  get 
money  back,  or  change  the  size,  or  get  a  credit 
slip,  which  is  good  in  any  store  in  America  that 
we  operate. 

Q.  With  respect  to  the  locations  of  stores,  tak- 
ing the  Bay  Area,  and  then,  also,  your  general 
policy,  what  is  the  policy  with  respect  to  the  loca- 
tion within   a  communitj^  of  your  store? 

A.  We  endeavor  to  locate  our  stores  in  what 
is  known  as  a  one  hundred  per  cent  location;  that 
is,  where  there  is  the  highest  pedestrian  traffic. 

Q.  Is  that  true  with  respect  to  your  stores  in 
the    Bay   Area?  A.     That's    correct. 

Q.  Taking  the  store  on  Market  Street,  how  does 
that  rate  so  far  as  its  retail  store  value  is  con- 
cerned ? 

A.  It  is  the  highest  trafficked  block  in  the  city 
of  San  Francisco. 

Q.     Are  there  any  other  stores  in  that  block? 

A.  You  have  the  Emporium,  and  you  tempo- 
rarily have  the  Hale's  Store  in  the  old  Penney 
location,  and  you  have  Grayson  and  Edison  Shoe 
Store;  Owl  Drug,  and  the  other  end  where  Hale's 
is  going  [24]  to  be  located  you  have  a  number  of 
tenants. 
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Q.     Is  Woolworth's  in  that  block? 

A.     Yes,  Woolworth's  is  in  that  block. 

Q.  With  respect  to  your  store,  you  have  an- 
other store  in  San  Francisco. 

A.  Yes,  we  have  a  store  adjoining  the  White 
House  on  Grrant  Avenue. 

Q.  How  long  have  you  had  these  stores  in  San 
Francisco  ? 

A.  We  opened  the  store  on  Grrant  Avenue  in 
1934;  and  we  opened  the  store  on  Market  Street 
in  1935. 

Q.     AVhen  did  you  open  the  Oakland  Store? 

A.     I  believe  it  was  around  the  same  date,  1934. 

Q.  In  Oakland  w^hat  sort  of  location  do  you 
have  ? 

A.  In  Oakland  we  are  at  the  corner  of  Twelfth 
and  Washington.  It  is  the  highest  trafficked  cor- 
ner in  that  city.  We  are  on  the  Masonic  Temple 
property. 

Q.  Are  there  any  other  national  chain  stores 
that  have  stores  in  that  vicinity? 

A.  Oh,  yes,  most  of  the  chain  stores  are  located 
in  close  i)roximity.  W.  T.  Grant  Company  and 
Edison  Shoe  Stores  have  stores  there,  too. 

Q.  Can  you  tell  us  wher^  the  other  stores  in 
California  are? 

A.  Well,  starting  at  San  Diego,  we  come  up 
to  Los  Angeles,  and  we  have  a  number  of  stores 
immediately  surrounding  Los  Angeles,  such  as 
Inglewood,     Huntington    Park,     San    Bernardino, 
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Santa  Barbara — Inglewood — I  think  I  mentioned 

that  before. 

Q.  Do  you  have  anything  that  would  refresh 
your  recollection  [25]  as  to  where  your  stores  are 
located  ? 

A.     Our  annual  report  would  indicate 

The  Court:  I  don't  suppose  that  is  disputed. 
Why  don't  you  read  them. 

Mr.  Eobinson:  Read  the  dates  when  they  were 
opened. 

Mr.  Goldberg:  Q.  If  I  haven't  the  dates,  Mr. 
Magee,  can  you  tell  me  the  dates?  Let  us  do  this  in 
alphabetical  order?     Take  Bakersfield? 

A.  I  have  to  approximate  the  date.  I  would  say 
we  opened  at  Bakersfield  in  1943. 

Q.     Fresno?  A.     Fresno  in  1944. 

Q.     Huntington  Park?  A.     1942. 

Q.     Inglewood?  A.     1942. 

Q.     Long  Beach? 

A.  Long  Beach,  we  opened  in,  I  would  say,  in 
1931. 

Q.    Oakland,  you  have  testified  to  ? 

A.     Yes. 

Q.     Pasadena?  A.     Pasadena  in  1930. 

Q.     San  Bernardino?  A.     1930. 

Q.     San  Diego?  A.     1930. 

Q.  And  the  San  Francisco  stores  you  have  testi- 
fied to?  A.     Yes. 

Q.     Stockton?     Did  I  mention  Santa  Barbara? 

A.     Santa  Barbara  we  opened  in  1930. 

Q.     Stockton? 
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A.     Stockton  we  opened  in  1940. 

Q.  Now,  in  addition  to  those  thirteen  stores  in 
California,  have  you  made  any  commitments  for 
the  opening  of  any  additional  stores  in  California? 

A.  We  have  fourteen  locations  which  we  [26] 
have  already  leased  or  purchased  in  the  State  of 
California  for  future  stores. 

Q.  It  might  be  helpful,  perhaps,  if  I  were  to 
read  this  and  have  the  witness  determine  whether 
those  are  the  ones.  I  am  reading  from  the  annual 
report,  and  will  you  tell  me  if  these  are  the  addi- 
tional  locations:     Beverly   Hills,   Burlingame 

A.    Yes. 

Q.     Glendale?  A.    Yes. 

Q.     Hollywood?  A.     Yes. 

Q.     Los  Angeles?  A.     Yes. 

Q.     Modesto?  A.     Yes. 

Q.     Palo  Alto?  A.     Yes. 

Q.     Riverside?  A.     Yes. 

Q.     Sacramento?  A.     Yes. 

Q.     San  Jose?  A.     Yes. 

Q.     San  Mateo?  A.    Yes. 

Q.     Santa  Monica?  A.     Yes. 

Q.     Vallejo? 

A.  Yes.  I  think  we  have  subsequently  taken 
Ventura. 

Q.  Oh,  I  see  Ventura  is  here.  I  omitted  to  men- 
tion that. 

Mr.  Robinson:  I  think  I  should  state  that  it 
should  be  understood  that  we  object  to  the  com- 
petency,  relevancy,   and   materiality   of   this   testi- 
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mony  as  to  future  plans  and  future  intentions  in 

any  other  cities,  particularly,  in  the  city  of  San 

Jose. 

Mr.  Goldberg:  I  might  say  we  have  that  testi- 
mony and  [27]  have  offered  it  solely  to  support 
our  contention  and  in  line  with  the  principle  that 
we  are  an  expanding  organization  and  have  defi- 
nite plans  for  expansion,  have  expanded  in  the 
past  and  have  definite  plans  in  the  future;  and  I 
believe  it  is  relevant  in  that  connection. 

The  Court:  I  will  allow  it  and  determine  its 
weight  when  I  decide  the  case. 

Mr.  Goldberg:  Q.  Mr.  Magee,  can  you  tell  us 
who  started  this  original  Lerner  business? 

A.  The  business  was  started  by  Samuel  A. 
Lerner  in  1907. 

Q.     Where  did  he  live  immediately  before  that? 

A.  He  had  lived  for  a  niunber  of  years  in  Oak- 
land, California. 

Q.     What  was  his  business  at  that  time? 

A.  He  was  then  a  traveling  salesman  for  the 
D.  N.  &  E.  Walter  Company,  a  San  Francisco 
carpet  company. 

The  Court:  Mr.  Goldberg,  I  don't  want  to  dis- 
turb the  preparation  of  your  case,  but  why  do  I 
have  to  hear  all  this  preliminary  history  of  the 
company?  Isn't  it  most  important  that  I  know 
what  the  company  does  now  ? 

Mr.  Goldberg:  I  think  it  has  this  bearing,  and 
I  will  be  glad  to  make  the  statement,  if  the  Court 
please:     That  I  believe  it  should  be  in  the  record 
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that    this    business    was    commenced    b}"    Samuel 
Lerner  in  1907,  and  that  he  is  still  actively  con- 
nected with  the  company. 

The  Court:  You  mean  in  connection  with  the 
use  of  the  [28]  name  "Lerner"? 

Mr.  Goldberg:  Yes,  in  connection  with  the 
name  "Lerner"  and  to  show  that  parties  of  that 
name  are  attached  to  that  business. 

The  Court:    All  right. 

Mr.  Goldberg:  Q.  Is  Mr.  Lerner  still  con- 
nected with  the  business?  A.     Yes. 

Q.     In  what  capacity? 

A.  He  is  chairman  of  the  board  and  vice  presi- 
dent. 

Q.  Are  there  any  other  persons  associated  with 
him  of  his  family  ? 

A.  Yes,  J.  J.  Learner  is  president  of  the  com- 
pany, and  Michael  Lerner  is  vice-president  and 
treasurer  of  the  company.  [29] 

Q.  How  long  have  they  been  associated  with  the 
company  ? 

A.  I  would  say  since  1919.  Michael  Lerner  was 
a  salesman  for  Samuel  Lerner  when  they  were  in 
the  manufacturing  business. 

Q.  In  other  words,  the  older  generation  of 
Lerners. 

Mr.  Robinson:  Now,  just  a  minute:  Do  I  luider- 
stand  this  present  l)usiness  started  in  1.907,  or  that 
this  is  the  successor  of  some  previous  business? 

Mr.  Goldberg:  Q.  What  was  the  name  of  the 
company  that  was  in  business  ? 
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A.    Lerner  Waist  Company. 

Mr.  Robinson:  Q.  Was  it  a  manufacturing 
company  ? 

A.     It  was  a  manufacturing  company. 

Mr.  Goldberg:  Q.  When  did  they  first  open 
stores?  A.     In  1919. 

Q.  In  addition  to  the  older  generation  of  Lern- 
ers  you  mentioned,  are  there  any  sons? 

Mr.  Robinson:  We  still  haven't  the  answer  to 
the  question  I  have  asked. 

Mr.  Goldberg:  I  don't  think  we  ought  to  have 
the  examination  interrupted. 

The  Court :    No,  I  don't  think  so,  either. 

Mr.  Robinson :    I  wanted  to  ask 

The  Court:  He  said  it  was  a  manufacturing 
business  and  they  didn't  open  stores  until  1919. 
Go  ahead,  now,  Mr.  Goldberg. 

Mr.  Goldberg:  Q.  Mr.  Magee,  are  there  any 
other  Lerners  [30]  in  the  same  family  that  have 
been  comiected  with  the  business? 

A.  They  have  two  of  Joseph  Lerner 's  sons  con- 
nected with  the  business  who  are  now  in  the  serv- 
ice. One  is  a  German  prisoner  and  one  is  in  the 
United  States.  There  is  another  son  of  Samuel 
Lerner  who  is  a  lieutenant  in  the  Army  Air  In- 
telligence, who  is  connected  with  the  business. 

Q.  He  was  in  the  business  before  he  went  in 
the  service?  A.     That's  right. 

Q.  In  1919  you  say  your  stores  were  first 
opened.  Can  you  tell  us  what  company  opened 
those  stores? 
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A.  The  corporation  was  known  as  ''Lerner 
Blouse  Corporation."  It  had  acquired  the  assets 
and  good  will  of  the  Lerner  Waist  Company,  the 
manufacturing  company. 

Q.  Did  that  Lerner  Blouse  Company  continue 
under  that  name? 

A.  In  1925  the  name  was  changed  to  Lerner 
Stores  Corporation. 

Q.  When  did  the  plaintiff  corporation  come  into 
existence?  A.     It  was  formed  in  1929. 

Q.  What  assets  did  it  have  when  it  commenced 
business  ? 

A.  It  acquired  the  capital  stock  of  three  of  the 
Lerner  companies  that  were  then  existing,  the  stock 
of  which  was  owned  by  the  individual  Lerners.  It 
acquired  the  capital  stock  of  the  inviduals. 

Q.  Yes.  Did  that  include  the  entire  capital 
stock  of  the  company  known  as  Lerner  Stores  Cor- 
poration, which  had  been  known  as  Lerner  Blouse 
Corjjoration  ? 

A.  Yes,  it  did.  There  [31]  were  two  corpora- 
tions, one  a  New  Jersey,  and  one  a  Delaware, 
known  as  the  Lerner  Store  Corporation  was  ac- 
quired by  the  Lerner  Stores,  Maryland.  Lerner 
Stores,  Delaware,  owned  the  stock  of  New  Jersey. 

Q.  So  that  the  present  company,  Lerner  Stores 
Corporation,  owns  the  stock  of  all  the  companies 
that  have  operated  Lerner  Stores  and  has  acquired 
or  has  the  stock  of  all  companies  that  now  operate 
Lerner  Stores.  A.     Yes,  that  is  true. 
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Q.  In  connection  mtli  those  acquisitions  did  it 
acquire  the  right  to  use  the  name  "Lerner"? 

A.     Yes,  it  did. 

Q.  Can  you  tell  us  by  what  name  the  plaintiff's 
business  and  the  business  of  its  subsidiaries  is 
known  ? 

A.  The  trade  name  is  known  as  "Lerner 
Shops." 

Q.     By  trade  name,  you  mean  what  ? 

A.  The  sign  on  the  entrance  to  our  store  and 
on  our  windows  and  on  our  boxes. 

Q.  Yes;  and  by  what  name  is  it  referred  to  by 
the  persons  doing  business  with  the  company? 

A.     Referred  to  as  "  Lerner 's". 

Q.  Have  jou  personally  had  experience  to  that 
effect?  A.     Yes,  I  have. 

Q.  Who  is  the  person  who  is  active  in  taking 
and  acquiring  leasehold  interests  for  the  company, 
real  property  for  the  company?  A.     I  do. 

Q.  In  that  connection,  do  you  have  to  travel 
through  the  country? 

A.     I  travel  all  over  the  United  States. 

Q.     How  frequently  do  you  travel  ? 

A.     I  spend  six  months  a  year  [32]  on  the  road. 

Q.  In  that  six  months'  period  do  you  contact 
people  on  behalf  of  the  plaintiff  and  its  subsid- 
iaries? A.     Yes,  I  do. 

Q.  And  in  those  contacts  what  is  the  name  by 
which  you  and  the  people  3^ou  do  business  with 
refer  to  the  company  and  its  subsidiaries? 

A.     We  always  talk  of  "  Lerner 's." 
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Q.  Can  vou  tell  us  very  briefly  the  history  o% 
an  establishment  of  these  stores,  as  to  when  they 
started,  and  how  they  spread — just  in  a  few  words'? 

A.  In  1919  there  were  six  retail  stores  opened, 
and  thereafter  they  opened  a  few  a  year.  I  would 
say  that  in  1920  they  opened  five  stores;  in  1922 
they  opened  one  store;  in  1923  they  opened  four 
stores;  in  1924  they  opened  twelve  stores;  in  1925 
they  opened  nine  stores;  in  1926,  fourteen  stores; 
in  1927,  twenty  stores;  1928,  twenty-seven  stores; 
1929,  thirty-five  stores.  And  it  has  continually 
grown  since  that  time. 

Q.     There  are  how  many  stores  now? 

A.     181  stores. 

Q.     In  how  many  States  ? 

A.     Forty-one  States. 

Q.     You  are  an  executive  officer  of  the  company? 

A.     Yes. 

Q.  And  a  member  of  the  so-called  management 
group  of  officers?  A.     Yes,  sir. 

Q.     And  have  been  for  a  number  of  years? 

A.     That  is  correct. 

Q.  Can  you  tell  us  whether  or  not  it  is  the  policy 
of  the  company,  speaking  of  it  as  an  executive,  to 
continue  to  open  new  stores? 

A.     Yes,  it  is  the  policy.  [33] 

Q.  What  determines  the  place  where  the  com- 
pany will  open  new  stores? 

Mr.  Robinson:  This  is,  of  course,  subject  to 
the  same  objection,  your  Honor,  and  I  assume 
your  Honor  will  make  the  same  ruling. 
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The  Court :    Very  well. 

A.  Using  San  Francisco  as  an  illustration,  we 
first  opened  in  San  Francisco  to  establish  business 
here,  and  eventually  opened  in  the  surrounding 
areas  to  San  Francisco.  We  did  likewise  in  Los 
Angeles,  and  that  is  true  of  the  other  large  cities. 

Mr.  Goldberg:  Q.  Is  there  some  definite  mer- 
chandising policy  that  is  involved  in  that  practice? 

A.  The  reason  you  get  into  that  practice  is  the 
matter  of  supervision  of  the  stores.  We  have  a 
district  supervisor,  and  the  district  manager  who 
supervises  eight  or  ten  States,  and  we  group  the 
stores  for  the  purpose  of  economy  in  supervision. 

Q.  When  you  go  into  an  area  where  you  would 
have  a  store,  where  would  you  place  your  first  store 
or  stores'? 

A.  We,  of  course,  try  to  locate  a  business  city 
where  we  know  we  will  do  a  good  business. 

Q.  With  respect  to  the  area  surrounding  that 
city,  did  you  make  any  study  to  determine  whether 
or  not  you  are  going  to  get  any  business  from  the 
surrounding  area? 

A.  No;  going  into  a  city  we  first  attempt  to 
determine  the  amount  of  volume  we  can  expect 
in  that  city;  and  in  determining  that  volume  you 
have  to  [34]  know  its  trade  area. 

Q.  What  is  the  necessity  for  determining  volume 
based  on? 

A.  You  havie  to  determine  volume  in  order  to 
know  what  rent  you  can  afford  to  pay. 

Q.  Then,  in  determining  volume,  what  sort  of 
study  do  you  make  ? 
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A.  We  take  into  consideration  the  trade  area, 
the  distances  in  the  city,  and  its  trade  area,  the 
bank  deposits,  and  the  other  merchants  that  are 
presently  located  in  the  city. 

Q.  Did  you  participate  in  the  original  lease  on 
Lerner  Stores  of  this  company  in  San  Francisco? 

A.     Yes,  I  did. 

Q,  At  that  time  what  trading  area  did  you  take 
into  consideration? 

A.  We  took  in  the  entire  bay  area  as  a  trading- 
area  for  San  Francisco.  I  would  say  anywhere — 
we  included  in  a  trading  area  the  city  of  a  size  of 
San  Francisco,  cities  located  within  fifteen,  twenty, 
thirty  or  forty,  fifty  or  sixty  miles  from  San  Fran- 
cisco, depending  upon  the  ability  of  the  shoppers 
and  their  means  of  transportation  to  get  into  a 
city  of  this  size. 

Q.  Did  you  make  any  study  as  to  the  transpor- 
tation facilities  in  the  area  into  San  Francisco? 

A.     Yes,  we  did. 

Q.  For  instance,  between  San  Francisco  and 
San  Jose,  and  the  communities  between  San  Fran- 
cisco and  San  Jose,  what  did  you  determine  there 
were,  as  to  facilities  ? 

A.  As  an  illustration,  they  have  what  is  known 
as  a  "Shoppers  Train"  that  runs  between  San 
Francisco  and  San  Jose,  and  that  is  true  of  most 
of  these  communities  surrounding  San   Fi'ancisco. 

Q.  When  you  say  a  "Shoppers  Train,"  what 
do  you  mean? 

A.     It  is  a  train  that  leaves  in  the  morning  and 
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a  similar  train  that  returns  that  afternoon  to  San 

Jose. 

Q.  Did  3"0u  make  any  study  as  to  whether  or 
not  it  was  patronized  by  women,  for  instance,  who 
came  in  to  town 

A.  We  determine  the  circulation  of  the  news- 
papers, because  that  determines  your  bu}dng  public. 
After  all,  the  buyer  of  a  newspaper  is  a  potential 
purchaser  of  merchandise  in  our  store,  and  you 
determine  where  those  newspapers  are  sold.  In 
all  of  the  cities  within  thirty,  or  forty,  or  fifty,  or 
sixty  miles  of  San  Francisco,  they  read  the  morn- 
ing and  evening  San  Francisco  papers,  and  that 
determines  the  fact  that  they  are  customers,  be- 
cause the  department  stores  in  San  Francisco  ad- 
vertise for  the  j)urpose  of  bringing  this  t}^e  of 
customer  to  San  Francisco,  They  become  our  po- 
tential customers. 

Q.  Do  you  know  whether  the  San  Francisco 
papers  are  sold  on  the  streets  in  San  Jose? 

A.     Yes,  they  are — newsstands. 

Q.  And  with  respect  to  your  San  Francicso 
stores,  one  is  located  next  to  the  EmjDorium  and 
one  is  located  next  to  the  AYhite  House. 

A.  That's  right;  they  are  large  advertisers  and 
being  in,  close  proximity  to  those  stores  it  enables 
us  to  obtain  potential  customers. 

Q.     Your  stores  do  a  cash  business,  do  they  not? 

A.     Yes,  entirely. 

Q.  So  you  don't  have  charge  accounts  or  names 
of  customers  as [36] 
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A.  No.  The  only  way  we  would  is  if  they  had 
a  credit  slip,  or  a  return  slip. 

Q.  When  you  get  a  credit  slip  or  a  return  slip 
from  a  customer,  that  slip  carries  the  name  and 
address  of  the  customer  ? 

A.  Yes,  and  the  copy  goes  to  the  New  York 
office. 

Q.  And  those  copies  that  go  to  the  New  York 
office  come  to  your  attention,  do  they  ? 

A.  No,  the}^  go  to  the  bookkeeping  department. 
I  have  had  occasion  to  see  them  from  time  to  time. 

Q.     From  those  slips  you  can  determine 

A.  From  those  slips  you  can  determine  your 
trading  area  for  your  store.  You  can  determine 
where  j^our  customers  are  coming  from.  It  also 
enables  us  to  determine  in  opening  new  stores 
whether  or  not  we  have  a  nucleus  for  a  new  pro- 
posed store. 

Q.  When  did  you  first  do  any  work  on  the  lease 
for  San  Jose? 

A.     We  started  negotiations  for  that  in  1941. 

Q.  At  that  time  when  you  started  those  nego- 
tiations, did  you  determine  whether  or  not  you 
had  a  nucleus  in  San  Jose? 

A.  Yes,  we  had  been  in  business  on  Market 
Street  in  our  large  store  since  1935,  and  we  had 
built  up  a  very  substantial  volume.  The  records 
that  we  would  have  there  in  the  form  of  credit 
slips  would  indicate  we  had  a  great  many  custom- 
ers in  San  Jose,  and  also  other  surrounding  com- 
munities  of   San   Francisco. 
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Q.  Is  this  practice  that  you  testified  to  in  open- 
ing in  a  large  area,  and  then  opening  in  the  sub- 
sidiary areas,  if  you  build  up  a  nucleous  there,  is 
that  a  practice  that  is  followed  by  other  [37]  chain 
store  organizations?  A.     Yes,  it  is. 

Q.  And  with  regard  to  San  Jose,  have  any  other 
chain  stores  organizations  opened  there"? 

A.     Oh,  yes. 

Q.     What  ones? 

A.  The  variety  stores  are  there,  including  J.  C 
Penney.  Some  of  your  local  department  stores, 
such  as  Hale's,  have  gone  into  that  type  of  com- 
munity. The  shoe  chains,  such  as  Edison,  have 
gone  into  San  Jose — Zukor  and  Grayson,  too. 

Q.     What  line  of  business  are  the  last  two  in? 

A.  Zukor  and  Grayson  are  in  the  same  line  of 
business  we  are. 

Q.  In  that  San  Francisco  store,  or,  rather,  on 
the  outside  of  it  do  you  have  a  sign? 

A.     We  have  a  sign,  "Lerner  Shops.'' 

Q.     How  large  is  it? 

A.  It  is  a  pretty  large  sign,  because  of  the 
frontage.  I  would  judge  the  sign  must  extend  over 
an  area  of  twenty  feet.  The  letters,  I  should  say, 
are  three  to  four  feet  in  size.    They  are  lighted. 

Q.     They  are  lighted  at  night? 

A.     Yes,  when  permitted. 

Q.  Is  that  a  sign  visible  to  people  in  that  vi- 
cinity ? 

A.  It  is  visible  for  quite  a  distance  on  Market 
Street. 
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Q.  With  respect  to  the  way  in  which  your  com- 
pany is  known  to  the  public,  do  you  receive  mail 
in  your  office  in  New  York  addressed  to  the  com- 
pany ? 

A.     Yes,  it  is  received  and  in  a  great  many  ways. 

Q.     How  is  it  addressed  *? 

A;  It  is  addressed  in  a  great  many  ways.  A 
great  many  people  address  us  as  "Lerner  Stores," 
" Lerner 's,"  [38]  ''Lerner  Bros." 

Q.  Do  any  address  you  as  "Lerner  Stores  Cor- 
poration ' '  ? 

A.  I  would  say  most  of  the  business  mail  is  ad- 
dressed as  "Lerner  Stores  Corporation,"  because 
that  is  our  corporate  name. 

Q.  Is  there  any  other  firm  or  business  in  this 
state,  to  you  knowledge,  engaged  in  ladies'  wear- 
ing apparel  business  which  does  business  under  tlie 
name  "  Lerner 's,"  or  any  part  of  the  name,  other 
than  the  defendant  ? 

A.     None  that  I  know  of,  or  ever  heard  of. 

Q.  What  is  the  situation  with  respect  to  the 
West  Coast  States? 

A.  There  are  no  stores  on  the  West  Coast  by 
that  name  other  than  the  defendant. 

Q.  With  respect  to  size,  how  does  the  Lerner 
group  of  stores  compare  with  those  in  the  same 
line  of  business  ? 

A.  We  did  last  year  approximately  eighty-seven 
million;  and  our  nearest  competitor  would  do  ap- 
proximately twenty  million. 

Q.     Is  that  in  this  country? 
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A.  It  is  in  this  country ;  the  nearest  in  England 
is  twenty-three  million. 

Mr.  Robinson:  Q.  Do  yon  have  stores  in  Eng- 
land? 

A.  No,  I  said  the  nearest  competitor  of  ours  in 
England  would  do  twenty-three  million. 

Mr.  Goldberg :  Q.  Your  fiscal  year  ended  Janu- 
ary 31,  1945?  A.     That  is  correct. 

Q.  A¥ith  respect  to  the  lease  in  San  Jose,  with- 
out going  into  details  can  3'OU  tell  us  when  the  term 
commenced,  and  for  what  [39]  period  of  time  it  is  ? 

A.  The  lease  was  made  for  a  term  commencing 
July  1,  1942,  and  it  extends  for  twenty  ^^ars  and 
eleven  months. 

Q.  And  where  is  the  property  covered  by  the 
lease  ? 

A.  It  is  located  between  Montgomery  Ward  and 
W.  T.  Grant. 

Q.     On  what  street? 

A.  On  the  main  street.  I  don't  recall  the  naR:e 
there. 

Q.  Is  that  the  same  street  on  which  the  defend- 
ant has  his  store  ?  A.     Yes. 

Q.  Where  is  it  wifli  respect  to  defendant's 
store  ? 

A.     He  is  in  the  block  down  below  us. 

Q.     Is  it  on  the  same  side  of  the  street? 

A.     It  is  on  the  same  side  of  the  street. 

Q.  Wliat  is  the  size  of  the  property  you  have 
leased  ? 

A.    We  haA^e  leased  a  store  35x137. 
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Q.     Why  haven't  you  already  occupied  it? 

A.  Under  the  provisions  of  the  lease  we  agreed 
to  build  a  new  building,  and  at  the  time  of  occu- 
pancy, proposed  occupancy,  under  the  lease  there 
was  a  restriction,  L-41,  which  prohibited  an  ex- 
penditure in  excess  of  $5000  for  reconstruction. 

Q.  L-41  is  a  regulation  of  the  War  Production 
Board?  A.     Yes. 

Q.     What  have  you  done  with  the  property? 

A.  We  have  continued  the  tenants.  Moss  Stores 
was  there,  and  we  continued  them  in  occupancy. 
AYe  had  a  vacancy  in  the  other  store  and  we  were 
obligated  to  get  a  temporary  tenant  to  occupy  it. 

Q.  What  is  your  rent  obligation  under  that 
lease  ? 

A.  Part  of  the  term  $100  a  month;  balance  of 
the  term  $1000  a  month,  •  against  percentage  on 
sales. 

Q.  Do  you  have  any  obligation  under  that  lease 
to  occupy  the  premises,  yourself,  or  can  you  sublet 
it  to  others? 

A.  We  have  to  occupy  the  major  part  of  the 
premises,  but  we  can  sublet  a  small  store,  a  ten-foot 
store. 

Mr.  Robinson:  We  object  to  that  as  calling  for 
the  opinion  and  conclusion  of  the  witness,  particu- 
larly under  the  present  circmnstances.  It  is  a  con- 
clusion of  law. 

The  Court:     It  hasn't  anything  to  do  with  this 
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case.    I  don't  want  to  try  that  lease.    You  are  not 

occupying  that  now? 

A.     No. 

Q.  As  a  matter  of  curiosity,  how  do  you  get  by 
with  that? 

A.  They  can't  do  anything  else,  since  the  law 
won't  permit  us  to  build. 

Q.  You  mean  if  they  try  to  throw  you  out,  you 
would  say  there  is  an  impossibility  of  perform- 
ance! A.     That's  right. 

Mr.  Goldberg:  I  am  trying  to  shorten  this  mat- 
ter. I  have  a  twenty-seven  page  lease,  here,  which 
I  am  hesitating  to  offer. 

The  Court:  I  think  you  have  covered  all  you 
want  in  that  connection,  haven't  you? 

Mr.  Goldberg :  But  there  is  a  provision  in  which 
the  parties  state  the  tenant  cannot  occupy  the 
premises  in  its  present  condition.  So  the  landlord, 
himself,  recognized  they  couldn't  [41]  occupy  the 
premises  without  reconstruction. 

The  Court:  Then  you  are  not  bound  to  occupy 
them  until  the  situation  is  changed  so  they  may 
proceed  to  reconstruct,  so  as  to  occupy? 

Mr.  Robinson :  And  there  is  nothing  in  the  lease 
that  they  have  to  open  up  under  the  name  of  "  Ler- 
ner's"  or  "Lerner  Shops." 

Mr.  Goldberg:  I  believe  there  is,  and  I  will 
show  that  to  you.  I  want  to  read  a  portion  of  it. 
It  is  not  long,  the  part  I  have  in  mind,  and  we  can 
draw  our  own  conclusions  as  to  what  it  means.  I 
am  reading  from  page  25  of  the  lease : 
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"Lessee  covenants  and  agrees  that  during  the 
entire  term  of  this  lease  it  will  operate  and  conduct 
its  business  in  the  portion  of  the  demised  premises 
other  than  the  portion  which  Lessee  may  sublet 
pursuant  to  the  provisions  hereinabove  contained, 
in  accordance  with  the  usual  standards  and  prac- 
tices of  Lessee,  employed  in  Lessee's  other  stores 
now  being  operated  in  the  State  of  California,  and 
that  during  the  entire  term  hereof  it  will  maintain 
and  keep  on  the  demised  premises,  for  sale,  a  full 
and  complete  line  of  seasonable  merchandise  in 
conformity  with  its  merchandising  policies  for  this 
section  of  the  State  of  California." 

Q.  I  might  ask  Mr.  Magee  whether  the  portion 
of  that  which  I  have  just  read  is  from  the  original 
lease  ? 

Mr.  Robinson:  Mr.  Goldberg,  I  accept  your 
statement.  [42] 

The  Court:     You  need  not  bother  with  that. 

Mr.  Robinson:  I  don't  mean  by  that  that  I  am 
conceding  the  materiality  of  that. 

The  Court:     I  understand  that. 

Mr.  Goldberg:  Q.  Mr.  Magee,  you  referred  to 
a  new  lease  of  your  premises  on  Market  Street  in 
San  Francisco,  by  which  you  took  the  entire  build- 
ing, and  where  your  store  is  located? 

A.     That's  right. 

Q.     When  was  that  made? 

A.  That  was  completed  this  last  summer,  and 
we  had  been  negotiating  on  it  for  some  time. 

Q.     Do  you  recall  with   respect   to   tlie   date   of 
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Jmie  1,   1944,  whether  you  completed  your   lease 

before  or  after  that  date? 

A.     I  would  say  it  was  around  that  time. 

Q.    Were  you  here  in  California  at  the  time? 

A.     I  was  here  in  California  at  the  time,  yes. 

Q.  At  the  time  that  was  done  had  you  heard  of 
the  opening  of  this  store  by  the  defendant  in  San 
Jose?  A.     No,  I  had  not. 

Q.  Under  the  terms  of  that  lease  what  was  your 
obligation  with  respect  of  oc<?up3^ing  the  ground 
floor? 

A.  We  were  obligated  to  occupy  the  entire  80 
feet. 

Q.  You  have  testified  to  having  taken  leases,  or 
purchased  property  in  various  localities  in  Cali- 
fornia. Is  it  the  practice  of  the  company  to  take 
leases  or  purchase  property  for  purposes  other  than 
to  occupy  them,  itself?  A.     No,  it  is  not.  [43] 

Q.  What  is  the  plan  of  the  company  with  re- 
spect to  oc-cupying  one  of  its  stores,  that  is,  in  con- 
nection with  the  leases  and  property  you  referred  to  ? 

A.  The  practice,  as  soon  as  we  take  a  lease,  as 
soon  as  we  can  get  possession,  make  the  improve- 
ments and  go  into  business  and  operate  our  regular 
type  store. 

Q.  With  respect  to  the  type  of  lettering  that  is 
used  in  Lerner  Stores  throughout  the  stores,  can 
you  tell  us  what  the  practice  of  the  company  is? 

A.  The  type  of  lettering  has  changed  over  a 
period  of  years.  The  original  lettering  was  a 
script  lettering.     Then  we  changed  to  a  block  let- 
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tering;  and  in  1929  we  went  to  a  modernistic  type 
of  lettering ;  and  the  last  four  or  five  years  we  have 
been  using  a  script  letter. 

Mr.  Robinson:  May  I  suggest  you  give  the  loca- 
tions where  those  things  were  and  are  in  use? 

Mr.  Goldberg:  Yes.  I  think  in  order,  perhaps, 
to  refresh  the  witness's  recollection  I  would  like 
to  show  him  some  photographs. 

Mr.  Robinson :  You  can  speed  it  up  any  way  you 
think  advisable,  Mr.  Goldberg,  and  I  will  give  you 
every  co-operation.     I  haven't  seen  them  before. 

Mr.  Goldberg:  Q.  Can  you  tell  us,  Mr.  Magee, 
first,  with  reference  to  your  stores  in  California, 
whether  you  have  any  stores  in  California  where 
the  name  "Lerner  Shops"  is  now  in  script  letters? 

A.     Yes,  we  have  a  number  of  stores.  [44] 

Q.     Can  you  tell  us? 

A.  We  have  Huntington  Park ;  we  have  Fresno, 
San  Jose,  Stockton 

Q.  Are  those  stores  in  California  that  you  men- 
tioned newer  stores,  that  is,  recent  stores? 

A.     We  ojDened  Huntington  Park 

The  Court :  Let 's  not  go  over  that  again.  How 
about  stores  around  here  in  this  bay  area  that  you 
spoke  of? 

Mr.  Goldberg:  Q.  The  signs  on  the  stores  in 
San  Francisco  and  in  Oakland  are  in  ])lock  letter- 
ing? A.     That  is  correct. 

The  Court :  Q.  Have  you  any  photographs  of 
those  ? 

A.     We  have  San  Francisco. 
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Mr.  Goldberg:     We  have  a  picture. 

The  Court:  You  might  put  that  in  the  record- 
Mr.  Goldberg:  That  is  part  of  the  annual  re- 
port containing  a  number  of  stores  and  one  of  the 
other  San  Francisco  stores  has  block  lettering. 

The  Court :     Have  you  seen  this,  Mr.  Robinson  *? 

Mr.  Robinson:  I  believe  I  saw  it  at  the  pre- 
trial conferences.  We  can  do  better  than  that  for 
you.    I  didn't  see  this  particular  picture. 

The  Court:  You  mean  you  have  a  photograph 
of  the  San  Francisco  store? 

Mr.  Robinson:  Yes,  I  think  we  had  one  here  at 
the  pre-trial  conference. 

The  Court:  Maybe  counsel  can  agree  that  is  a 
photograph  and  either  side  may  use  it  then.  [45] 

Mr.  Robinson:  Q.  Is  this  the  same  one,  Mr. 
Goldberg? 

Mr.  Goldberg:  Q.  Mr.  Magee,  is  this  a  picture 
of  the  front  of  the  San  Francisco  store  on  Market 
Street?  A.    Yes,  it  is. 

Q.  I  notice  there  are  two  types  of  lettering,  one 
above  the  entrance  and  one  immediately  below  that. 

A.  That  is  new  lettering.  The  lettering  on  top 
was  possibly  placed  there  after  the  lettering — above 
the  awning.  It  is  block  letter  above  the  sign,  and 
it  is  a  small  of — the  name  for  the  type  lettering  I 
don't  just  recall. 

Mr.  Goldberg:     Shall  I  offer  this? 

Mr.  Robinson:  You  may  use  it  if  you  wish,  Mr. 
Goldberg. 
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Mr.  Goldberg:  I  would  like  to  offer  this  in 
evidence.    This  has  two  types  of  lettering. 

The  Court :     That  is  the  Market  Street  store,  Mr. 
Goldberg  % 
Mr.  Goldberg :     Yes,  your .  Honor. 
The  Court:     Very  well. 

(Photograph    was    marked    Plaintiff's    Ex- 
hibit 1.) 

Mr.  Goldberg:  At  the  same  tune  I  would  like 
to  offer  in  evidence  in  connection  with  the  testi- 
mony just  given  the  photogi^aphs  of  the  fronts  of 
other  stories  in  California  having  script  lettering 
on  the  signs  as  follows: 

Mr.  Robinson:  Just  a  moment,  Mr.  Goldberg. 
By  my  silence  I  don't  want  to  put  myself  in  the 
position  of  having  to  remember  something  import- 
ant, especially  when  we  are  going  to  have  a  recess. 
The  pictures  speak  for  themselves,  and  both  [46] 
you  and  the  witness  refer  to  the  lettering  as  script ; 
and  I  do  not  agree  with  you  it  is  script ;  but  there 
is  no  use  of  you  and  Mr.  Magee  getting  into  a  con- 
troversy over  what  the  lettering  is.  The  court  can 
determine  whether  it  is  the  same  script  as  ours,  or 
what. 

Mr.  Goldberg:     It  is  not  block  lettering. 

The  Court:  Suppose  we  take  a  recess  at  this 
time,  and  why  don't  you  get  the  pictures  arranged 
with  Mr.  Goldberg  without  any  further  ado  during 
the  recess.  If  you  have  a  picture  of  the  Oakland 
store,  or  the  San  Francisco  store,  I  would  like  to 
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have  those,  as  well  as  the  ones  in  other  parts  of 

California. 

Mr.  Robinson:  We  have  Grant  Avenue.  We  do 
not  have  Oakland,  and  we  don't  know  anything 
ahout  the  stores  in  any  other  parts  of  the  state. 

Mr.  Goldberg:  We  didn't  take  a  picture  of 
Oakland,  not  believing  it  was  material,  but  we  have 
no  objection  to  any  counsel  has. 

Mr.  Robinson:  We  haven't  any.  But  I  don't 
know  what  kind  of  lettering  you  have  over  there, 
Mr.  Goldberg. 

The  Witness:     I  would  say  it  is  block  lettering. 

Mr.  Robinson:  Q.  Somewhat  the  same  as  Grant 
Avenue,  San  Francisco? 

A.     I  would  say  about  the  same  as  Grant  Avenue. 

Mr.  Robinson:  I  have  Grant  Avenue  that  we 
can  use  as  [47]  Grant  Avenue  and  quasi  Oakland. 

The  Court:     Is  that  agreeable  to  you? 

Mr.  Goldberg:  We  are  happy  to  offer  it  and 
stipulate  that  the  sign  on  the  outside  of  the  Oak- 
land store  is  in  block  letters,  and  I  don't  know  if 
it  is  sufficiently  similar  to  call  it  quasi  Oakland. 

The  Court:  That  picture  is  Grant  Avenue,  San 
Francisco,  the  next  exhibit. 

(Photograph  marked  Plaintiff's  Exhibit  2.) 

Mr.  Goldberg:     Can't  we  mark  all  of  them  now? 
Mr.  Robinson:     Might  this  be  done  during  the 

recess^ 

The  Court:  Have  you  anything  to  identify  the 
city? 

Mr.  Goldberg:    Yes,  every  one  has  an  identifica- 
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tion  on  the  front  except  one,  and  that  has  it  on  the 
back.    All  of  them  will  be  offered  with  the  identi- 
fication on  front  or  in  the  back. 

The  Court:     All  of  them  are  now  being  offered? 

Mr.  Goldberg:  Yes.  San  Diego  will  be  Ex- 
hibit 3. 

(Photograph  marked  Plaintiff's  Exhibit  3.) 

Mr.  Goldberg:     Huntington  Park  will  he  No.  4. 

(Photograph  marked  Plaintiff's  Exhibit  4.) 
Mr.  Goldberg:     Fresno  will  be  No.  5. 

(Photograph  marked  Plaintiff's  Exhibit  5.) 
Mr.  Goldberg:     Stockton  will  be  No.  6. 

(Photograph  marked  Plaintiff's  Exhibit  6.) 

Mr.  Robinson:  It  is  going  in  subject  to  our  ob- 
jection that  they  are  all  immaterial,  and  obviously 
because  they  are  remote ;  and  on  the  further  ground 
they  do  not  show  script. 

The  Court:  I  think  your  objection  goes  to  the 
weight  of  the  testimony.  I  will  overrule  the  ob- 
jection. 

The  Court:  We  will  recess  until  two  o'clock  this 
afternoon. 

(A  recess  was  taken  until  2:00  o'clock  p.m.) 
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Afternoon  •  Session,  April  26,   1945,  2:00  p.m. 
The  Court:     Go  ahead,  Mr.  Goldberg. 

GRAHAM  MAGEE, 
recalled. 

Direct  Examination  (Resumed) 

Mr.  Goldberg :  Q.  Mr.  Magee,  you  have  referred 
to  the  Grant  Avenue  store  and  the  Oakland  store: 
Can  you  tell  us  what  the  frontage  is  of  the  Grant 
Avenue  Store? 

A.     Approximately  twenty  feet. 

Q.     What  is  the  frontage  of  the  Oakland  store? 

A.    Approximately   eighteen    feet. 

Mr.  Robinson:  Pardon,  I  didn't  hear  the  Grant 
Avenue  figure. 

Mr.  Goldberg:  Twenty  feet,  and  the  Oakland 
store  has  eighteen  feet. 

Q.  Mr.  Magee,  does  the  plaintiff  have  its  shares 
of  stock  listed  on  an  exchange? 

A.     Yes,  the  New  York  Stock  Exchange. 

Q.     What  shares  are  those? 

A.     The  common  shares. 

Q.  Do  you  know  how  many  shares  are  out- 
standing ? 

A.  We  have  now  twelve  hundred  thousand 
shares. 

Q.  About  how  many  stockholders  of  common 
stock  do  you  have? 

A.     Twelve  to  fifteen  hundred  stockholders. 

Q.  You  also  have  a  preferred  stock  outstand- 
ing? 
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A.  We  have  a  preferred  stock  outstanding 
traded  over  the  counter.  [50] 

Q.     32,000  shares'? 

A.     Approximately  32,000  shares. 

Q.     Of  a  par  value  of  $100  each? 

A.     That's  right. 

Q.  Has  the  plaintiff  company  placed  a  value  on 
its  books  on  its  name  or  good  will? 

A.     No,  it  hasn't. 

Q.     Does  it  have  a  value? 

A.     It  has  a  substantial  value. 

Q.     What  would  you  say  is  its  value? 

A.     I  would  say  many  milUons  of  dollars. 

Q.  One  question  I  forgot  to  ask  you  before; 
maybe  the  court  takes  judicial  knowledge  of  this— 
I  am  not  certain— but  San  Jose  is  on  a  main  traveled 
highway,  is  it? 

A.     It  is  on  a  direct  route  south  to  Los  Angeles. 

Q.     Pardon  me? 

A.     Also  on  the  northern  route  to  San  Francisco. 

Q.     And  beyond  San  Francisco? 

A.    To  the  other  cities— Portland  and  Seattle. 

Q.  And  the  store  of  the  defendant,  as  well  as 
the  store  which  you  have  leased,  are  on  the  main 
street  ? 

A.  That's  right;  you  would  pass  the  store  if 
you  were  going  either  north  or  south. 

Q.  Do  the  Lerner  Stores  of  the  plaintiff  in  vari- 
ous localities  obtain  any  substantial  amount  of  busi- 
ness from  customers  who  have  done  business  in 
other  Lerner  Stores  ? 
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A.  Yes,  they  do,  and  that  is  the  nucleus  of  our 
business. 

Q.  Can  you  tell  us  whether  the  plaintiff  in  this 
case — let  me  withdraw  that.  In  connection  with 
that  lease  that  we  had  here  that  we  referred  to  this 
morning  in  San  Jose,  that  lease  runs  to  Lerner 
Shops  of  California,  Incorporated,  does  it  not?  [51] 

A.  As  the  tenant.  The  lease  is  guaranteed  by 
the  plaintiff. 

Q.  The  plaintiff  in  this  action  is  guaranteeing 
the  performance  of  the  lease  by  the  subsidiary 
•company  ? 

A.     That 's  right ;  that  is  our  standard  practice. 

Q.  Can  you  tell  us  whether  the  plaintiff  in  this 
action  has  been  damaged  by  the  opening  of  the  de- 
fendant's store  in  San  Jose  under  the  name  "  Ler- 
ner's"?  A.     Yes. 

Q.     In  what  way  has  it  been  damaged  ? 

A.  It  has  been  damaged — customers  who  have 
traded  in  the  store  think  they  are  trading  in  the 
Lerner  Shops. 

Mr.  Robinson:  Just  a  minute.  Does  the  witness 
understand  he  is  to  give  his  own  knowledge,  or 
opinion  ? 

The  Court:     Do  you  object  to  the  question? 

Mr.  Robinson:  I  object  to  the  question  as  in- 
competent, irrelevant,  and  immaterial,  and  calling 
for  the  opinion  and  conclusion  of  the  witness. 

The  Court:  I  think  the  question  as  to  whether 
they  have  been  damaged  is  for  the  court  to  deter- 
mine. 
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Mr.  Goldberg :  That  question  was  answered.  The 
next  question  was  how  it  was  damaged,  and  that  is 
a  question  of  fact,  at  least  what  happened  that  did 
damage  the  plaintiff. 

The  Court:  I  don't  think  that  would  help  the 
court  to  have  the  witness  state  if  they  were  damaged. 

Mr.  Goldberg:  That  is  what  we  were  coming  to. 
That  was  preliminary.  That  was  answered  without 
objection,  but  the  objection  [52]  seems  to  be  to  the 
second  question:  How  was  the  plaintiff  damaged? 

The  Court :  I  think  the  question  is  objection- 
able and  I  will  sustain  the  objection.  You  can  ask 
him  if  he  can  give  any  facts  with  respect  to  the 
opening  of  this  store. 

Mr.  Goldberg:     I  am  asking  him  this: 

Q.  In  what  way,  if  any,  has  the  plaintiff  been 
affected  hy  the  opening  of  defendant's  store  in  San 
Jose'? 

A.  The  customers  have  bought  merchandise  in 
defendant's  store. 

Q.     Whose  customers? 

A.  The  Lerner  of  San  Francisco  customers  have 
bought  merchandise  in  defendant's  store,  and  in 
visiting  the  plaintiff's  store,  asked,  wasn't  that  our 
store  in  San  Jose,  that  they  bought  merchandise  in 
there.  It  wasn't  up  to  the  same  quality  of  mer- 
chandise that  they  bought  in  the  Lerner  Store  in 
San  Francisco. 

Mr.  Robinson:  Just  a  minute.  Are  you  finished? 
I  move  to  strike  the  answer  on  the  ground  the  wit- 
ness is  obviously  giving  his  conclusion  and  not  stat- 
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ing  the  facts.     If  he  is  prepared  to  say  he  knows 
things  of  his  own  knowledge,  then  he  is  responding 
to  the  question  as  indicated  by  the  court.    The  wit- 
ness is  stating  a  general  conclusion. 

The  Court :  Where  did  you  get  the  information 
upon  which  you  based  your  last  answer? 

A.     The  customers  who  come  in  the  store. 

Q.     I  mean,  where  did  you  get  the  information? 

A.  While  I  was  in  [53]  the  store.  I  visit  these 
stores  quite  frequently. 

The  Court:     What  some  customer  told  you? 

A.  The  sales  girl  called  my  attention  to  it  while 
I  was  there. 

Mr.  Goldberg:  I  am  prepared  to  show,  your 
Honor,  that  that  is  not  hearsay,  that  proof  of  con- 
fusion in  this  type  of  thing  is  not  hearsay,  but,  if 
anything,  is  considered  an  exception  to  the  hearsay 
rule,  and  as  courts  have  said,  is  the  only  way  in 
which  that  type  of  thing  can  be  proved,  is  by  the 
customer's  reactions. 

The  Court:  The  salesgirl  might  testify  to  that. 
But  what  the  salesgirl  told  the  witness  would  not 
be  an  exception  to  the  hearsay  rule. 

Mr.  Goldberg:  I  intend  to  have  the  sales  people 
here  to  testify  to  that,  and  I  am  perfectly  willing 
that  that  testimony  be  permitted  subject  to  a  motion 
to  strike  it  out  if  it  is  not  testified  to  by  the  sales 
people,  because  this  is  only 

The  Court :  I  will  say  to  you,  Mr.  Goldberg,  that 
I  won't  pay  very  much  attention  to  that  kind  of 
testimony. 
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Mr.  Goldberg:     What  is  that,  your  Honr? 

The  Court:  The  testimony  that  somebody  says 
a  person  came  into  the  store  and  made  that  state- 
ment. There  is  no  way  for  the  other  side  to  cross- 
examine  on  that  type  of  testimony. 

Mr.  Goldberg:  We  are  satisfied  as  a  matter  of 
law  the  courts  recognize  that  is  the  only  way  a  com- 
plaining party  could  prove  that  sort  of  fact.  [54] 

The  Court:  I  have  tried  other  cases  of  this  type 
in  which  the  parties  themselves  have  been  brought 
into  the  court  to  testify,  so  there  would  ])e  an  op- 
portunity to  cross-examine  them.  If  that  is  the 
essential  part  of  the  case,  the  resources  of  the  com- 
pany should  be  such  that  they  can  bring  in  those 
people.  You  can  produce  that  evidence,  but  I 
wouldn't  be  prepared  to  make  a  finding  on  such 
evidence  as  that. 

Mr.  Goldberg:  It  is  not  hearsay.  It  is  admis- 
sible evidence. 

The  Court :  Let  me  ask  you :  If  you  were  a  judge, 
would  you  issue  an  injunction  solely  on  the  testi- 
mony of  the  plaintiff,  himself,  who  says  that  some- 
one told  him  that  he  came  there  by  mistake,  with- 
out more  direct  evidence? 

Mr.  Goldberg:  I  would  sa}^  this:  If  I  had  three 
stores  in  this  San  Francisco  Bay  area  and  several 
of  the  people  working  for  me  in  each  of  those  stores 
came  in  and  testified  in  court  that  they  have  cus- 
tomers, people  they  know  who  are  from  San  Jose, 
although  they  don't  know  them  by  name,  but  they 
come  in  and  tell  them  that  they  bought  something 
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in  our  San  Jose  store  and  were  told  that  we  do  not 
have  a  store  in  San  Jose,  and  these  people  insist 
we  did  have  a  store  in  San  Jose  because  of  the  name. 
I  think  that  is  permissible,  and  it  is  persuasive, 
especially  if  it  has  happened  on  a  number  of  occa- 
sions. I  think  it  places  on  the  plaintiff  an  impos- 
sible burden,  to  say  we  should  be  in  a  position  to 
produce  those  people  to  testify  on  matters  which 
have  occurred  in  various  stores,  and  Averen't  called 
to  our  [55]  attention,  that  is,  to  the  attention  of  the 
proprietor,  you  might  say,  or  the  management,  until 
a  long  time  afterward,  because  the  sales  people 
didn't  believe,  or  pay  enough  attention  to  it.  Some 
of  them  didn't  even  know\  Some  of  them  thought 
we  did  have  a  store  in  San  Jose  when  they  w^ere 
questioned  about  it.  So  it  seems  to  me  the  plaintiff 
is  producing  about  the  only  kind  of  testimony  in 
the  ordinary  course  he  could  get  on  the  subject; 
and  if  he  produced  more  than  one  isolated  occasion, 
it  has  weight.  It  isn't  the  only  testimony  we  have. 
We  have  in  the  record  proof  of  the  fact  we  have 
San  Jose  customers. 

The  Court:  Of  course,  the  question  we  have  is 
that  you  are  now  asking  the  witness  on  the  stand 
to  tell  you  what  his  sales  girl  told  him,  and  I  think 
that  is  far-fetched. 

Mr.  Goldberg:  I  don't  have  in  mind  we  are 
proving  the  fact  by  his  testimony ;  but  we  are  prov- 
ing the  damage  suffered  by  the  plaintiff  based  upon 
those  facts,  which  cannot  be  disregarded. 
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Mr.  Robinson:  It  is  not  the  pending  qnestion. 
I  might  say 

The  Court:  The  question  to  which  our  attention 
has  been  directed  is  a  question  that  apparently  calls 
for  some  statement  to  this  witness  by  some  sales 
people. 

Mr.  Goldberg:  I  think  the  pending  motion  is  to 
strike  the  answer  as  a  conclusion,  and  counsel  called 
it  a  conclusion,  because  it  is  clamed  it  is  based  on 
hearsay.  I  don't  think  it  [56]  is  a  conclusion  at 
all,  if  the  fact  is  admitted,  and  the  fact,  I  am  sat- 
isfied, is  admissible,  even  though  we  might  have  to 
take  this  witness  off  the  stand  and  put  the  sales 
people  on  and  put  him  back. 

The  Court:  I  don't  know  why  you  ask  this  wit- 
ness about  that. 

Mr.  Goldberg:  I  didn't  make  myself  clear.  I 
didn't  ask  him  if  he  lost  customers.  I  am  asking 
him  what  is  the  effect  on  the  plaintiff's  business  of 
the  opening  of  the  store  by  the  defendant  in  San 
Jose,  and  he  is  giving  his  ansvrer. 

The  Court:  I  am  sorry  to  say,  I  don't  need  a 
witness  to  tell  me  that.  If  the  facts  show  me  that 
to  be  the  case,  that  is  a  conclusion  I  could  draw. 

Mr.  Goldberg:     Our  point  is  simply  this 

The  Court :  I  want  to  save  time.  Let  him  an- 
swer. I  have  already  indicated  how  much  weight 
the  court  will  attach  to  that. 

Mr.  Goldberg:  I  think  we  are  putting  the  em- 
])hasis  on  something  different.  I  am  not  trying  to 
prove  by  this  witness  the  fact  that  we  lost  business, 
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because  I  can  prove  that  by  the  people  who  had  the 
direct  contacts;  but  assuming  that  because  he  was 
taking  that  as  a  basis  for  his  answer,  the  question 
is  in  order;  was  the  company  affected  by  it?  My 
point  is  this,  that  in  this  witness'  testimony  it  is 
shown  that  we  are  not  offected  merely  by  the  loss 
of  the  particular  sales,  but  by  the  fact  that  cus- 
tomers of  ours  who  are  accustomed  to  doing  busi- 
ness with  us  [57]  and  getting  our  type  of  merchan- 
dise, with  our  policy  and  treatment  have  done  busi- 
ness in  another  place  having  a  different  policy, 
thinking  it  was  ours;  somewhat  different  merchan- 
dise, as  far  as  styles  go,  and  at  a  somewhat  higher 
jDrice  for  what  we  say  is  comparable  merchandise. 
Therefore,  our  reputation  and  our  good  will  have 
been  damaged  with  respect  to  those  customers,  and 
perhaps  with  respe^^t  to  many  others  from  whom 
we  haven't  heard. 

The  Court:  I  can  understand  that,  and  I  thor- 
oughly appreciate  the  point  you  are  making;  but 
the  witness'  conclusion  as  to  that  is  no  more  differ- 
ent than  any  conclusion  the  court  might  draw.  You 
must  present  facts  as  to  the  nature  of  the  business 
that  these  defendants  did. 

Mr.  Goldberg:     True. 

The  Court :  And  then  the  comparison  will  follow 
from  that.  If  you  are  able  to  show  that  some  cus- 
tomers were  misled  by  that,  all  right,  but  I  don't 
think  that  the  witness'  conclusion  proves  anything. 
You  have  to  have  some  facts  upon  which  to  base 
that.    I  understand  what  you  are  driving  at.    It  is 
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very  clear,  but  I  don't  think  it  proves  anything  for 
us  to  ask  the  secretary  of  the  company  to  draw  a 
conclusion  that  is  very  obvious.  You  must  have 
facts  rather  than  just  a  statement  of  the  officer  of 
the  comi)any. 

Mr.  Goldberg:     I  think  this 

The  Court :     Yes.  [58] 

Mr.  Goldberg :  Aside  from  the  conclusions  which 
would  follow  obviously,  which  are  that  you  have 
lost  business  if  somebody  has  bought  from  someone 
else  the  vale  of  the  name  of  the  company  and  its 
method  of  doing  business  is  perhaps  a  little  more 
emphasized  in  the  case  of  the  plaintiff  than  might 
be  usual,  because  it  has  built  up  its  business  on  its 
name  and  its  method  of  doing  business.  Therefore, 
anything  that  happens,  that  makes  people  doubt 
the  value  of  it  is  more  detrimental  to  this  company 
than  a  company  who  hasn't  had  that  policy.  That 
is  what  I  am  concerned  with  this  witness,  who  has 
been  with  the  company  for  years. 

The  Court:  Go  ahead  with  the  examination  if 
there  are  some  factual  matters  you  want  to  bring 
out.  What  you  have  just  stated  is  more  in  the 
nature  of  argument. 

Mr.  Goldberg:     What  I  stated  is,  your  Honor. 

Q.  You  testified  this  morning  that  customers 
who  buy  in  one  of  the  Lerner  Stores  have  the 
privilege  of  exchanging  that  merchandise  in  any 
other  store  in  the  country  that  Lerner  has.  Is  that 
a  practice  that  is  taken  advantage  of  by  cust<nners? 

A.     They  do  it  quite  often,  because  many  times  a 
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customer  might  be  in  Santa  Barbara,  buy  merchan- 
dise in  Santa  Barbara,  and  when  she  gets  back  to 
her  home  in  one  of  the  other  cities  she  wants  to 
exchange  it,  because  she  had  the  wrong  size,  or 
didn't  have  the  right  color.  As  a  matter  of  fact, 
it  is  quite  prevalent  throughout  our  stores  through- 
out the  country.  That  is  the  reason  we  made  it  a 
policy.  [59] 

The  Court:  If  that  is  the  case,  Mr.  Goldberg, 
then  if  somebody  dealt  with  this  store  in  San  Jose, 
thinking  it  was  your  store,  then  it  would  be  true, 
would  it  not,  that  no  one  practically  any  place  in 
the  United  States  reasonably  close  to  any  comm.un- 
ity  in  which  you  state  you  have  a  store,  could  have 
a  store  under  the  name  of  "  Lerner 's?" 

A.     Where  the  confusion  arises 

The  Court:     Wouldn't  that  be  so? 

A.  A  customer  buys  a  dress  in  the  Lerner  Shops 
and  goes  into  San  Jose  and  sees  a  shop  by  the  name 
of  " Lerner 's",  and  she  thinks  she  is  dealing  with 
the  Lerner  Company. 

The  Court:  That  would  be  true  of  any  town  in 
the  United  States  where  there  were  a  number  of 
communities  a  few  miles  apart. 

A.     That  is  the'  reason  we  are 

The  Court:     You  have  answered  my  question. 

Mr.  Goldberg:  Q.  Does  the  plaintiff  or  its 
various  subsidiaries  advertise  their  business? 

A.  They  don't  advertise  it  in  the  newspapers, 
but  they  do  in  other  forms. 

Q.     In  what  other  forms? 
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A.  We  consider  these  types  of  stores  we  erect 
in  these  communities  advertising.  We  consider  the 
way  we  display  our  merchandise,  our  backgrounds 
in  the  windows,  as  advertising. 

Mr.  Robinson:  I  move  to  strike  that.  It  is 
obviously  all  the  same  tenor.  I  think  the  witness 
ought  to  answer  Mr.  Goldberg's  question,  do  you  or 
do  you  not  advertise,  and  tell  us  [60]  what  they  do. 
He  is  testifying  to  what  he  considers  advertising. 
It  is  for  the  Court  to  decide  whether  a  certain  type 
of  store  is  advertising. 

A.  We  do  advertise  in  the  following  forms:  We 
spend  an  average  of  $10,000  for  the  erection  of  a 
store  front  which  is  to  a  great  extent  a  sign.  We 
call  it  a  billboard  sign,  indicating  the  location  of 
the  Lerner  Shops.  We  expend  a  considerable 
amount  of  money  for  the  window  ba>ckground  and 
the  fixtures  in  these  windows,  and  display  the  mer- 
chandise in  the  windows.  All  merchandise  in  the 
windows  is  ticketed  with  the  name  "Lerner  Shops,'' 
and  with  the  price,  which  isn't  the  customary  prac- 
tice in  a  great  many  stores.  We  spend  considerable 
money  in  the  lay-out  of  the  store,  which  is  ad- 
vertising. 

Mr.  Robinson:  I  move  to  strike  the  last  part  of 
the  answer  beginning  with  "We  spend  consider- 
able money." 

The  Court:     That  may  go  out. 

Mr.  Goldberg:     The  part  which  is  advertising, 

Q.     About  how  many  transactions  did  you  have 
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last  year,  sales  to  the  public,  that  is,  your  fiscal 

year  ? 

A.  Approximately  thirty  million  individual 
sales. 

Mr.  Robinson:  Mr.  Goldberg,  are  you  bringing 
in  the  nation-wide  figures,  also,  to  show  we  are 
damaging  your  New  York,  Chicago  and  New  Or- 
leans stores?  From  your  position  here,  I  don't 
know  the  limits  embraced,  if  there  are  any  limits. 

Mr.  Goldberg :  We  have  one  name  and  one  good 
will,  and  if  [61]  you  have  damaged  it  you  damaged 
it  wherever  it  is  and  whatever  it  is.  We  do  busi- 
ness all  over  the  country,  and  those  people  can  be 
doing  business  with  us  in  San  Francisco  or  San 
Jose  even  though  they  live  in  New  York. 

The  Court:  Gentlemen,  can't  we  move  a  little 
faster?  I  don't  think  there  is  any  dispute  between 
you  that  this  is  a  big  firm  and  does  a  large  business. 
Can't  we  get  down  to  the  specific  matters  that  give 
rise  to  the  litigation? 

Mr.  Goldberg:  I  have  to  prove  that  by  the  de- 
fendant, himself,  which  I  propose  to  do,  but  I  want 
first  to  prove  our  case.  It  is  not  denied;  in  fact, 
it  is  claimed  that  the  defendant  opened  the  store 
and  engages  in  the  sale  of  women's  wearing  apparel 
in  San  Jose.  We  start  with  that  foundation.  The 
particulars  will  be  developed  from  photographs  and 
from  Mr.  Wilfred  Lerner 's  own  testimony. 

The  Court:  All  I  am  suggestmg,  Mr.  Goldberg, 
is  that  I  think  it  has  been  sufficiently  developed 
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from  what  you  have  brought  out  and  by  your  oppo- 
nent's statements  that  this  is  a  very  large  con- 
cern and  has  a  large  number  of  stores  in  the  kind 
of  business  it  does.  Unless  you  have  some  particu- 
lar matter  that  you  think  should  go  in  the  record 
that  has  not  been  covered  up,  why  can 't  we  dispense 
with  this  line? 

Mr.  Goldberg:  The  purpose  of  these  questions 
this  afternoon  is  to  direct  the  Court's  attention  to 
the  fact  that  this  company  is  damaged  by  the  use  of 
a  name  in  the  manner  of  the  defendant,  [62]  not 
merely  on  a  showing  of  how  many  sales  it  lost,  but 
anything  which  might  make  the  customers  or  pros- 
pective customers  think  they  are  buying  Lerner 's 
merchandise. 

The  Coui-t:  I  understand  your  contentions  ex- 
actly, but  it  seems  to  the  court  that  it  all  comes 
down  to  what  the  defendant  did  that  brought  about 
any  of  these  situations  that  you  speak  of  that  are 
damaging  to  your  client.  That  is  the  whole  ques- 
tion. 

Mr.  Goldberg:  Oh,  if  the  Court  please,  there  is 
a  certain  amount  of  it  that  is  not  in  dispute. 

The  Court:  I  thought  we  went  over  all  this  in 
the  pretrial  conference,  although  we  didn't  have 
a  pre-trial  order.  It  seems  to  me  these  facts  the 
witness  is  testifying  to  are  not  disputable  matters. 

Mr.  Robinson:  We  are  not  trying  to  put  Ler- 
ner's  out  of  business,  and  we  are  not  claiming  we 
have  the  right  to  put  them  out  of  business.  They 
have  certain  rights  and  we  have  certain  rights. 
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The  Court:  Let  us  get  on.  I  can  see  there  can 
be  no  limit  as  to  the  field  of  inquiry  as  to  the  way 
the  plaintiff  conducts  its  business. 

Mr.  Goldberg:  The  plaintiff  has  the  burden  of 
proof,  and  what  the  defendant  may  have  in  his 
mind  isn't  going  to  assist  the  plaintiff  to  estab- 
lish its  case.  The  defendant  has  not  assisted  in  his 
answer.  He  wouldn't  even  admit  the  plaintiff  [63] 
was  a  Delaware  corporation,  or  anything.  We  have 
to  make  certain  proofs  that  haven't  been  admitted 
in  the  answer. 

The  Court:  Weren't  there  stipulations  made  at 
the  pretrial  conference? 

Mr.  Goldberg:  We  have  a  transcript  of  it,  but 
there  are  no  stipulations. 

Mr.  Robinson :  The  allegation  that  the  plaintiff 
is  a  Delaware  corporation,  to  my  recollection,  is 
not  denied. 

JNIr.  Goldberg:     Maryland. 

Mr.  Robinson:  It  is  denied  that  the  plaintiff 
has  been  continuously  in  business  for  twenty-eight 
j^ears  as  alleged  in  the  complaint,  and  it  is  denied 
that  it  is  entitled  to  this  name  for  various  otner 
reasons  which  are  elaborated  in  the  answer.  I  won't 
go  into  that  now,  but  I  don't  want  the  court  to  un- 
derstand we  were  captious  and  denied  the  plain- 
tiff's corporate  existence. 

The  Court :  We  are  going  far  afield.  Make  your 
proof  and  go  ahead. 
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Mr.  Goldberg:  As  far  as  this  witness  is  con- 
cerned, I  have  proved  that. 

Mr.  Robinson:  Well,  will  Mr.  Magee  be  here 
throughout  the  trial? 

Mr.  Goldberg:     Yes. 

Mr.  Robinson:  You  are  finished  with  Mr.  Ma- 
gee? 

Mr.  Goldberg:     Yes.   [64] 

The  Court :  If  you  feel  that  you  have  other  mat- 
ters necessary  to  your  case,  bring  them  out. 

Mr.  Goldberg:     No,  your  Honor. 

The  Court :  I  feel,  as  a  matter  of  record,  that  we 
have  made  a  record  of  these  matters  at  the  pre- 
trial conference. 

Mr.  Goldberg:  I  have  read  the  transcript,  and 
there  was  a  good  deal  of  discussion  on  both  sides, 
but  we  never  got  down  to  stipulating  to  anything. 
There  didn't  seem  to  be  much  dispute  about  a  lot 
of  things,  but  they  aren't  part  of  the  record  as 
facts. 

The  Court :  The  reason  I  seem  to  be  a  little  im- 
patient with  much  of  the  details  is  that  we  have 
spent  several  hours  on  this  matter,  and  it  seemed 
to  me  the  issue  got  down  to  the  question  of  whether 
the  designation  of  this  defendant's  store  was  suf- 
ficient to  show  that  people  were  not  misled,  assum- 
ing that  was  your  territory,  as  to  whether  those 
people  were  sufficiently  misled  to  believe  they  were 
going  in  the  plaintiff's  store;  and  it  seemed  to  me 
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the  purpose  of  the  pre-trial  conference  was  when 

we  got  to  the  trial  we  could  get  right  at  the  issues. 

Mr.  Goldberg:  Actually,  it  didn't  get  to  that 
stage,  because  at  the  conclusion  of  the  statements 
of  facts  back  and  forth  it  appeared  there  might  be 
a'  means  of  adjusting  this,  and  it  was  discussed, 
and  it  was  wound  up  in  that  way  and  we  didn't  get 
to  any  stipulating  as  to  facts. 

The  Court:  All  right,  go  ahead  with  the  cross- 
examination.  [65] 

Mr.  Robinson:     Yes,  your  Honor. 

Cross  Examination 

By  Mr.  Robinson: 

Q.  Do  I  understand,  by  going  into  the  matters 
concerning  which  I  made  an  objection  and  the  ob- 
jection was  not  sustained,  I  am  not  thereby  waiving 
the  original  objection?  I  do  not  want  to  examine 
Mr.  Magee  on  some  things  I  don't  think  are  mate- 
rial, but  in  view  of  the  fact  that  they  were  gone 
into  on  direct  examination  I  must  go  into  that  to 
clarify  the  situation. 

Q.  Mr.  Magee,  I  understand  the  plaintiff  cor- 
poration is  a  Maryland  corporation?  A.     Yes. 

Q.    Incorporated  in  1929?  A.     Yes,   sir. 

Q.  And  in  1929  did  it  take  over  the  business 
of  the  predecessor  corporations? 

A.     No,  sir;  it  took  over  the  capital  stock. 

Q.     It  took  over  the  capital  stock? 
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A.     Correct. 

Q.     What  year  was  that  ?  A.     1929. 

Q.     And  the  capital  stock  of  what  corporations? 

A.  Lerner  Stores  Corporation,  Delaware  cor- 
poration. 

Q.  That  is,  the  Maryland  corporation  took  over 
the  stock  of  Lerner  Stores  Corporation,  Delaware 
corporation  ?  A.     Yes. 

Q.  How  long  had  the  Delaware  corporation  been 
in  existence  ?  A.     It  was  formed  in  1920. 

Q.     It  was  formed  in  1920  ?  A.     Yes. 

Q.     That  was  a  chain  store,  is  that  right? 

A.     It  was  organized  \_m']  for  that  purpose. 

Q.     Pardon  me? 

A.     It  was  organized  for  that  purpose. 

Q.  The  Delaware  corporation,  the  original  Dela- 
ware corporation,  which  was  organized  in  1920, 
in  turn  took  over  the  Lerner  Blouse  Company,  is 
that  right? 

A.  The  first  corporation— the  series  of  events 
was,  Lerner  Waist  Company,  formed  in  1907,  which 
was  in  the  manufacturing  business.  The  assets  of 
the  Lerner  Waist  Company  were  taken  over  by 
the  Lerner  Blouse  Company,  a  New  Jersey  corpo- 
ration. 

Q.     When  was  that?  A.     1919. 

Q.  The  second  Lerner  Company  was  a  manu- 
facturing company,  also? 

A.  That  was  retail.  They  had  the  right  to  man- 
ufacture, and  as  a  matter  of  fact  thoy  did  manu- 
facture. 
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Q.  And  then  you  got  into  the  retail  business  un- 
der the  name  of  Lerner  Blouse  Company? 

A.  Yes,  they  continued  manufacturing  and  re- 
tailing at  the  same  time — ^not  manufacturing  for 
the  public.  In  1920,  the  Lerner  Stores  Corpora- 
tion, Delaware  corporation,  was  formed,  and  it  ac- 
quired the  capital  stock  of  New  Jersey.  They  were 
both  known  as  Lerner  Blouse  Corporation,  and 
subsequently  changed  the  name  to  Lerner  Stores 
Corporation.    You  had  two  corporations. 

Q.  The  original  Lerner  Blouse  Company  was 
the  New  Jersey  corporation? 

A.  And  the  subsequent  Lerner  Blouse  was  the 
Delaware  corporation. 

Q.  And  in  1920  they  took  over  the  capital  stock 
of  Lerner  Stores  [67]  of  New  Jersey.  Now,  what 
became  of  the  Lerner  Stores  of  New  Jersey? 

Mr.  Goldberg :     I  think  you  are  confused. 

A.  The  Lerner  Blouse  Corporation  was  organ- 
ized in  1919.  In  1920  the  Lerner  Blouse  of  Dela- 
ware was  organized;  so  you  had  two  corporations. 
In  1925  both  corporations  changed  their  name  from 
Lerner  Blouse  to  Lerner  Stores  Corporation.  The 
stock  of  the  New  Jersey,  or  Lerner  Stores  of  New 
Jersey,  was  owned  by  Lerner  Stores  of  Delaware. 
In  1929  the  stock  that  was  held  by  the  individual 
Lerners  and  Mr.  Lane  in  the  Lerner  of  Delaware 
was  purchased  by  Lerner  Stores  of  Maryland  and 
sold  to  the  public. 

Q.     At  that  point  you  have  three  corporations; 
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you  have  New  Jersey,  owned  by  Delaware,  which  is 

in  tui^ned  o^s^ied  by  Maryland,  is  that  right? 

A.     That's  correct. 

Q.     Do  those  three  corporations  still  exist? 

A.     No,  sir. 

Q.     What  happened  to  New  Jersey? 

A.  New  Jersey  and  Delaware  both  were  dis- 
charged in  bankruptcy. 

Q.     When?  A.     In  1932. 

Q.  Did  New  Jersey  or  Delaware  do  business 
in  California?  A.     Delaware  did. 

Q.     Delaware  did  in  California,  is  that  right? 

A.     That  is  correct. 

Q.  And  the  assets  of  Delaware  were  acquired 
by  Lerner  of  Maryland  ?  A.     No,  sir.  [68] 

Q.     What  happened  to  the  assets  of  Delaware? 

A.  The  assets  of  Delaware  that  were  in  the  State 
of  California  were  acquired  by  the  Lerner  Shops 
of  California. 

Q.  I  see.  That  is  the  point  I  wanted.  In  1932 
Lerner  of  Delaware,  a  subsidiary  of  Lerner  of 
Maryland,  was  doing  business  in  California? 

A.     That's  right. 

Q.  That  was  the  only  Lerner  doing  business  in 
California  ? 

A.  Lerner  Stores  of  Maryland  was  qualified  to 
do  business. 

Q.     But  the  one  actually  doing  business  was 

A.  The  one  actually  doing  business  was  Ler- 
ner's  of  Delaware. 
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Q.  Lerner 's  of  Delaware  in  1932  went  into  bank- 
ruptcy. 

A.     No,  it  sold  its  assets  prior  to  bankruptcy. 

Q.     Are  you  sure  of  that? 

A.     Yes,  sir;  I  handled  it. 

Q.     It  sold  its  assets  to  whom? 

A.  Lerner  Stores  of  California,  Delaware  cor- 
poration, domesticated  in  the  State  of  California. 

Q.  Li  1932  Lerner  of  California  was  incorpo- 
rated for  that  purpose?  A.     Correct. 

Q.  To  take  over  the  assets,  the  California  assets 
of  Lerner  of  Delaware?  A.     That's  correct. 

Q.    And  it  did  take  over  the  assets? 

A.     That's  right. 

Q.     At  what  value,  do  you  recall? 

A.  They  took  over  the  assets,  the  book  value  on 
the  inventory  at  book  value,  and  they  issued  stock 
for  the  book  value  of  furniture,  fixtures,  improve- 
ments and  good  will. 

Q.     And  good  will  was  down  to  one  dollar? 

A.     That's  right.  [69] 

Q.  And  good  will,  which  you  say  is  worth  mil- 
lions, you  acquired  at  one  dollar? 

A.  We  have  always  listed  good  will  at  one  dol- 
lar. 

Q.  Just  prior  to  the  time  of  Lerner  Stores  of 
Delaware  going  into  bankruptcy,  what  corporate  in- 
cident occurred  that  you  recall  ? 

A.     I  don't  understand  the  question. 

Mr.  Goldberg :     You  can  lead  him. 
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Mr.  Eobinson :  Q.  Lerner  Stores,  as  such,  never 
went  into  bankruptcy? 

A.     No,  it  sold  its  assets  prior  to  that  point. 

Q.     Let  me  refresh  your  recollection. 

A.     Yes. 

Q.  Do  you  remember  being  at  1060  Mills  Tower 
in  1932  or  1933?  A.     I  might  remember. 

Q.  Do  you  remember  the  late  Judge  Marcel 
Cerf  ?  A.     Yes,  sir. 

Q.  Do  you  remember  telegrams  you  sent  to  our 
office  telling  us  if  we  didn't  let  you  off  of  your 
Sacramento  lease  you  were  going  into  bankruptcy? 

A.  We  never  did.  The  corporation  never  went 
into  bnkruiDtcy. 

Q.  Isn't  it  a  fact  that  before  going  into  bank- 
ruptcy, and  for  the  purpose  of  concealing  from  the 
public  that  Lerner  Stores  of  Delaware  did  business 
in  California  at  that  time,  not  in  San  Francisco,  but 
in  Sacramento 

A.  That's  right — no,  that  is  not  true,  counsel, 
because  the  Lerner  Stores  of  Maryland  had  the 
lease  in  Sacramento.  Lerner  of  Delaware  had  no 
lease  in  the  State  of  California. 

Q.  I  understood  you  to  say  that  it  was  Dela- 
ware that  did  business  in  California. 

A.     But  it  didn't  have  any  lease  in  California. 

Q.     Well,  you  did  business? 

A.  Delaware  was  operating  the  business,  but  it 
didn't  have  the  lease  in  California. 

Q.     The  Maryland  was  the  leasehold  corporation  ? 

A.     It  was  the  parent  corporation,  and  hold  the 
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lease  in  the  City  of  Sacramento,  and  it  didn't  go 

into  bankruptcy. 

Q.  Maybe  you  can  straighten  me  out  on  this, 
Mr.  Magee:  You  were  closer  to  the  picture  than 
I  was.  Isn't  it  a  fact  that  before  going  into  bank- 
ruptcy the  name  of  the  corporation  which  did  go 
into  bankruptcy  was  changed  to  the  Realty  Cor- 
poration of  America  ? 

A.  Lerner  Stores  of  Delaware  changed  its  name 
to  Outfitters  Operating  Realty  Company,  that  is 
correct. 

Q.  And  that  is  the  corporation  that  had  the  lease, 
is  it? 

A.  No,  it  didn't  have  the  lease  in  the  State  of 
California.  It  held  no  leases  in  the  State  of  Cali- 
fornia. 

Q.     That  is  the  Delaware  Corporation  ? 

A.     Yes. 

Q.     But  it  was  the  one  operating  in  California? 

A.  All  of  the  stores  we  were  then  operating  in 
the  State  of  California. 

Q.  You  said  when  Lerner  Stores  of  California 
took  over  the  assets  of  Outfitters  Operating  Realty 
Company 

A.  They  took  over  the  assets  of  Lerner  Stores 
Corporation  of  Delaware. 

Q.  That's  right.  It  did  not  take  over  the  name. 
Naturally,  that  name  went  out  of  existence. 

A.  No,  no,  the  sale  of  assets  was  made  prior  to 
bankruptcy. 

Q.    Was  it  made  prior  to  the  change  of  name? 


Wilfred  A.  Lerner  115 

(Tc^stimony  of  Graham  Magee.) 

A.     Yes.  [71] 

Q.     Are  you  sure  ?  A.     Positive. 

Q.  You  are  also  sure  it  never  went  into  bank- 
ruptcy ? 

A.  It  never  went  into  bankruptcy  after  it 
changed  its  name. 

Mr.  Goldberg:  Q.  You  didn't  say  the  Mary- 
land corporation,  did  you  ? 

A.  The  Maryland  corporation  had  never  been 
in  bankruptcy. 

The  Court:  This  is  all  very  interesting,  gentle- 
men, but  what  has  this  to  do  with  the  case  here? 
Why  can't  we  move  along ? 

Mr.  Robinson:  The  point  on  this,  your  Honor,  is 
the  pleading  states  a  continuous  use  of  the  name 
for  twenty-eight  years  and  we  will  show,  and  I 
think  it  is  material 

The  Court :  Suppose  it  is  only  a  few  years ;  what 
difference  does  it  make? 

Mr.  Goldberg:     This  doesn't  tend  to  disprove  it. 

Mr.  Robinson:  Q.  Mr.  Magee,  ever  since  1932 
the  business  in  California  has  been  conducted  by 
Lerner  Stores? 

A.     Lerner  Shops  of  California. 

Q.     Lerner  Shops  of  California,  is  that  right? 

A.     That's  correct. 

Q.     And  that  is  a  separate  corporation? 

A.     That's  right. 

Q.     With  its  capital  stock 

A.     All  of  it  owned  hy  Lerner  Stores  of  Mary- 
land. 
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Q.  Do  you  know  who  the  plaintiff  is  in  this 
case  ?  A.     Maryland. 

Q.     Lerner  Stores  of  Maryland.? 

A.     Lerner  Stores  of  Maryland.  [72] 

Q.  You  maintain  separate  corporate  entities,  do 
you  not,  in  all  your  transactions? 

Mr.  Goldberg:     I  didn't  hear  that. 

The  Court :     Read  the  question. 
(Question  read.) 

A.    Yes,  we  do. 

Mr.  Robinson:  Q.  As  a  matter  of  fact,  your 
San  Jose  lease  is  made  with  the  California  corpo- 
ration, is  that  right? 

A.  And  guaranteed  by  Lerner  Stores  Corpora- 
tion. 

Q.  And  guaranteed  by  Lerner  Stores  Corpora- 
tion? A.     Sure. 

Q.     Is  that  right?  A.     That  is  right. 

Q.  I  understood  you  to  say  that  in  your  various 
stores,  including  San  Francisco,  you  sell  the  fol- 
lowing items:  coats,  suits,  millinery,  bags,  under- 
wear, hosiery,  dresses,  and  I  believe  you  said  furs? 

A.     Furs,  fur  coats,  bags. 

Q.  You  sell  complete  fur  coats,  or  just  fur- 
trimmed  coats?  A.     Complete  fur  coats. 

Q.     Complete  fur  coats  ? 

A.  Complete  fur  coats,  sportswear,  slacks,  sweat- 
ers— everything  a  woman  wears,  except  shoes. 

Q.  Now,  Mr.  Magee,  you  heard  the  terms  "Low 
end,"  "Popular  priced,"  and  "Specialty"  used  this 
morning,  did  you  not?  A.     Yes,  sir. 
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Q.     Do  YOU  consider  your  handle  ''Low  end?" 

A.     Xo,  sir. 

Q.  Is  there  anybody  in  San  Francisco  in  your 
line,  a  similar  shop,  except  in  job  lots,  or  things 
like  that,  that  undersells  you?  [73] 

A.     Maybe  Weinstein  does. 

Q.     You  don't  know  that,  do  you? 

A.  His  type  of  business  is  what  we  call  "Low 
end  underselling. ' ' 

Q.  You  don't  know  whether  Weinstein,  except 
for  job  lots  or  fire  sales,  undersells  you? 

A.  There  are  very  few  companies  in  America 
underselling  us. 

Q.  There  are  very  few  companies  in  America 
underselling  you,  is  that  right? 

A.  That's  right;  we  sell  the  same  merchandise 
they  sell  at  a  cheaper  price  than  they  sell  it. 

Q.     You  undersell  department  stores? 

A.     Yes,  sir. 

Q.  And  you  undersell  anybody  else  and  you  ad- 
mit there  may  be  a  few  exceptions,  but  in  San 
Francisco  you  don't  know  how  many? 

A.  The  only  one  I  know  would  be  Weinstein.  He 
operates  on  a  lower  market  than  we  do. 

Q.     You  don't  know  that  to  be  the  fact? 

A.  I  don't  know  that  to  be  the  fact  on  some  of 
his  merchandise. 

Q.  Isn't  it  a  fact  that  Weinstein  sells  slightly 
higher  than  you  do,  except  when  he  has  a  fire  sale 
or  a  clearance? 

A.     That  isn't  my  understanding  of  his  business. 
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Q.  That  isn't  your  understanding  of  his  busi- 
ness? 

A.  I  have  never  seen  his  books;  so  I  don't  know 
what  his  mark-up  is. 

Q.  You  don't  have  charge  accounts,  either,  do 
you?  A.     No,  sir. 

Q.  You  have  told  us  that  you  always  locate  in 
100  per  cent  locations  ?  A.     That  is  correct. 

Q.     How  do  you  define  a  100  per  cent  location? 

A.  You  define  it  [74]  as  a  location  on  which  the 
heaviest  pedestrian  traffic  circulates. 

Q.  And  that  is  determined,  is  it  not,  by  a  traf- 
fic count  ?  A.     No,  observation. 

Q.     Isn't  that  one  form  of 


A.     I  never  take  a  traffic  count. 
Q.     In  other  words,  whether  you  do- 


A.     No  one  for  us  takes  a  traffic  count. 

Q.  How  do  you  determine  in  your  way  what  I 
would  do  by  traffic  count? 

A.  We  study  the  streets,  we  study  the  commu- 
nity, we  study  the  other  businesses. 

Q.  And  you  determine  the  number  of  people 
passing  the  corner?  A.     Yes. 

Q.  So  you  would  do  by  ordinary  observation 
what  somebody  else  would  do  by  traffic  count? 

A.  A  few  people  use  the  traffic  count.  The  va- 
riety stores  do ;  but  as  a  general  rule,  it  is  not  used. 

Q.  But  we  understand  each  other;  by  a  100  per 
cent  location  you  mean  a  place  where  the  greatest 
amount  of  pedestrian  traffic  passes? 

A.     On  business  sections. 
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Q.     On  the  block?  A.     On  the  block. 

Q.  In  other  words,  the  definition  of  100  per 
cent  location  is  that  group  of  lots  or  locations  or 
places  of  business  in  a  city  which  commands  the 
highest  rent,  and  all  other  locations  are  graded 
from  that,  90,  80  or  70  per  cent? 

A.  That  may  be  true;  it  all  depends  on  the  fel- 
low who  negotiates  the  lease,  whether  he  pays  higher 
or  lower.  [75] 

Q.  Of  course,  you  also  take  into  consideration 
the  fact  that  you  are  near  department  stores  and 
other  large  establishments  that  advertise  and  are 
responsible  to  some  extent  for  that  location  being 
a  100  per  cent  location? 

A.  I  would  say  we  stay  closer  to  variety  stores 
than  we  do  to  department  stores.  In  other  words 
a  department  store  might  be  on  an  80  per  cent  lo- 
cation, but  we  depend  upon,  to  a  great  extent,  traf- 
fic on  the  variety  stores. 

Q.  I  understood  you  to  say  this  morning  that  you 
choose  locations  near  department  stores  because  the 
department  stores  advertise  in  newspapers  and 
brought  trade  in,  and  that  trade  therefore  is  at- 
tracted and  becomes  your  potential  customers. 

A.  They  come  down  town,  or  come  from  San 
Jose  to  San  Francisco  as  a  result  of  department 
store  advertising,  and  when  they  get  to  San  Fran- 
cisco they  see  the  Lerner  shops  and  come  in  and 
buy. 

Q.  You,  yourself,  don't  advertise  in  newspa- 
pers? A.     We  do  not. 
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Q.  A'^^iile  we  are  on  the  subject  of  advertising, 
you  said  the  only  kind  of  advertising  you  did  was 
to  build  store  fronts. 

A.     That  is  our  form  of  advertising. 

Q.  There  is  only  a  general  uniformity  in  your 
store  fronts,  isn't  there — or  there  is  no  uniformity, 
is  there? 

A.  The  style  of  architecture  changes  over  a  pe- 
riod of  years,  so  we  have  to  take  our  stores  as  a 
whole.  You  will  find  in  various  periods  of  our  his- 
tory the  type  of  architecture  on  the  interior  and 
outside  front  is  different.  You  get  modern  ideas 
[76]  and  change  your  store  fronts.  We  now  have  a 
pretty  well  standard  front,  but  it  may  change  in 
five  years  from  now. 

Q.  But  these  pictures  are  current  pictures  (in- 
dicating) ? 

A.  Well,  the  Stockton  store  was  built  a  con- 
siderable time  ago. 

Q.     This  picture  is  dated  October  15,  1943. 

A.     I  know ;  but  we  opened  a  store  about  1940. 

Q.     But  they  are  pictures  of  current  conditions? 

A.     They  exist  today. 

Q.  They  exist  today,  and  as  of  the  day  the  de- 
fendant opened  his  store  last  June? 

A.     That  is  correct. 

Q.  What  I  meant  by  uniformity  was  you  don't 
maintain  uniformity  in  fronts,  like  Woolworth,  that 
paints  the  front  in  red  and  with  gilded  letters,  and 
they  have  identical  fronts? 
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A.     Everyone    pretty    well    knows    the    Lerner 

Shops. 

Q.     Answer  my  question. 

A.     We  have  a  uniformity,  yes. 

Q.     What  does  your  uniformity  consist  of? 

A.     The  type  of  lettering  and  color  of  the  front. 

Q.     What  is  the  color?  A.     Usually  white. 

Q.     Your  front  is  usually  white? 

A.     White  marble  or  white  billboard  signs. 

Q.  What  color  lettering  do  you  use  on  your 
front?  A.     Lately  we  have  been  using  red. 

Q.     The  lettering  is  red?  A.     Yes. 

Q.  So,  then,  there  is  this  uniformity  to  this  ex- 
tent, that  you  have  a  white  background  with  red  let- 
tering? A.     That's  right.  [77] 

Q.  And  you  have,  usually,  the  word  "Lerner 
Shops,"  is  that  right? 

A.     That 's  right ;  that  is  our  trade  name. 

Q.  The  word  "Lerner  Shops"  is  not  always  on 
the  same  line,  is  it? 

A.  No,  it  depends  upon  the  width  of  the  store 
front. 

Q.     Sometimes  it  is  like  this  (indicating)  ? 

A.  I  would  say  90  per  cent  of  the  time  it  is  on 
one  line. 

Q.  Sometimes  it  is  in  a  heavy  block  letter  like 
Market  Street  ? 

A.  Our  lettering  in  the  last  four  or  five  years 
has  been  script. 

Q.     What  you  call  script.  This  thing  you  said  you 
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didn  't  know  exactly  what  it  was ;  but  it  is  not  con- 
nected or  written  script  like  a  man  writes  his  name  ? 

A.     No,  but  this  is  a  script  lettering. 

Mr.  Goldberg:     What  store  is  that? 

A.     Stockton. 

Mr.  Robinson:  Q.  The  Lerner  Shop  on  Mar- 
ket Street  is  a  heavy  block  sort  of  modernistic 
design?  A.     Not  always. 

Q.     I  say  on  Market  Street. 

A.     On  Market  Street,  yes. 

Q.  And  Grant  Avenue,  the  very  same  city  of 
San  Francisco,  is  considerably  different.  It  has  a 
light-bodied  block,  and  there  you  have  "Lerner 
Shops"  on  the  same  line  with  an  underlining  effect. 

A.  That  is  the  thing  that  holds  the  lettering, 
that  you  see  there,  an  awning  box. 

Q.     When  was  Fresno  opened? 

A.     It  was  opened  about  October  of  this  year. 

Mr.  Robinson :  Do  you  mind  if  I  write  under  the 
word  ' '  Fresno ' '  on  the  back  of  this  picture,  October, 
1944,  for  future  [78]  reference? 

Mr.  Goldberg:     That  will  be  all  right. 

Mr.  Robinson:  Q.  Of  course,  that  was  consid- 
erably after  defendant  opened  his  store  in  San 
Jose?  A.     That's  right. 

Q.    And  that  has  a  special  kind  of  lettering? 

A.     Script  lettering. 

Q.  With  a  sort  of  attenuated  "L"  and  an  at- 
tenuated "S"? 

A.     It  is  due  to  physical  conditions.   It  is  script 


'^^UfredA.Lerner  123 

(Testimony  of  Graham  Magee.) 
lettering,  but  it  varies  because  of  the  physical  con- 
dition.  By  that  I  mean,  the  facade  of  the  building. 

Q.  But  that  long  "S"  and  long  ^'L"  are  not 
common  to  your  other  signs;  you  just  use  it  on 
that  one?  A.     That's  correct. 

Q.  There  was  room  to  use  that  same  kind  of  let- 
tering, if  you  so  desired,  in  your  San  Diego  Shop? 

A.  Architecturally,  it  wouldn't  have  lent  itself 
to  that. 

Q.  Your  lettering  and  sign  is  determined  by  the 
architect  of  a  particular  building,  and  the  space 
requirements  and  space  available? 

A.  99  per  cent  of  our  lettering  is  the  same  as 
San  Diego. 

Q.     I  am  talking  a))out  California. 

A.  As  I  say,  San  Diego  and  these  other  stores 
that  have  opened  in  California 

Q.  You  didn't  answer  my  question.  I  said  the 
type  of  lettering  is  determined  by  the  requirements 
of  the  architect  and  the  store  and  the  space  avail- 
able? 

A.  As  a  matter  of  fact,  there  was  a  different 
architecture  used  in  Fresno  than  was  used  in  the 
[79]  other  stores  in  California. 

Q.     And  you  left  it  to  the  architect  ? 

A.  Yes,  that's  right,  that  particular  one.  Or- 
dinarily, we  design  the  signs,  ourselves,  in  New 
York. 

Q.  But  you  still  didn't  answer  mv  question  The 
design  is  determined  by  the  space  available  and  the 
general  style  of  architecture? 
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A.  I  wouldn't  say  it  was  in  this  case;  but  that 
isn't  true  generally. 

Q.  It  is  a  fact,  is  it  not,  Mr.  Magee,  that  you 
could  have,  if  you  so  desired,  used  the  attenuated 
''L"  and  attenuated  '*S"  in  your  San  Diego  job? 
There  is  all  kinds  of  room. 

A.  San  Diego  was  rebuilt  in  1942  and  the  let- 
tering used  there  is  of  standard  script  lettering. 
The  lettering  used  in  Fresno  is  not  our  standard 
script  lettering. 

Q.     This  is  what  you  call  script  (indicating)  ? 

A.     That's  right. 

Q.     I  have  shown  you  the  San  Diego  photograph  ? 

A.    Yes. 

Q.  You  say  you  used  window  background  and 
fixtures.  Do  you  use  any  particular  unique  type  of 
window  backgrounds?  A.     Yes,  sir. 

Q.     In  what  respect  is  it  unique  ? 

A.  It  is  unique  in  the  respect  that  we  designed 
ourselves  this  window  background. 

Q.     What  does  it  consist  of? 

A.     It  depends  on  the  stores. 

Q.  Then  it  is  different  in  every  store,  is  that 
right  ? 

A.  It  depends  upon  whether  you  are  talking 
about  stores  recently  built,  or  stores  we  built  five 
years  ago. 

Q.  Then  it  varies  from  store  to  store,  and  would 
it  vary  according  [80]  to  the  date  it  was  built? 

A.  The  style  of  architecture  changes;  the  ideas 
of  our  interior  designer  changes. 
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Q.  When  you  say  you  spend  the  money  on  win- 
dow background 

A.  We  spend  $2500  to  $3500  on  window  back- 
ground. 

Q.  That  will  vary  from  store  to  store  and  from 
time  to  time  in  style  and  design? 

A.     As  these  architects  get  new  ideas  they  vary  it. 

Q.  It  is  not  a  particular  design  you  have  adopted 
for  all  of  your  stores,  is  it?  A.     No,  sir. 

Q.     You  say  you  have  tickets  in  your  windows? 

A.     Yes,  sir. 

Q.     With  the  names  on  them?  A.     Yes,  sir. 

Q.  By  that  you  mean  a  little  price  tag  with  the 
words  "Lerner  Shops?" 

A.  Yes,  sir;  and  we  have  a  certain  amount  of 
display  material  in  the  windows  with  Lerner  names 
on  them. 

Q.  Can  you  point  out  to  me  anything  in  these 
window  displays  in  these  photographs  that — I  am 
referring  now  to  pictures  and  background  to  iden- 
tify it  in  the  mind  of  anyone  knowing  your  stores 
as  being  your  particular  layout  or  design? 

A.  These  windows  weren't  designed  by  us.  This 
store  was  designed 

The  Court:  Will  you  read  the  last  question^ 
Mr.  Reporter? 

(Question  read.) 

A.  These  photographs  here  would  make  it  un- 
derstandable that  you  can't  see  the  window  back- 
ground in  view  of  the  photography;  but  we  have 
used   in  the  past   window  backing  which   became 
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standard  [81]  and  became  known  by  the  public  as 
the  window  back  used  by  Lerner.   We  used  a  type 
of  wood  which  was  uniform  throughout  the  country. 

Mr.  Robinson:  Q.  Will  you  confine  yourself 
for  present  purposes  to  California? 

A.  We  used  types  of  wood  in  California  that 
were  standard  throughout  the  stores,  that  were 
built  in  that  immediate  period.  I  just  don't  recall 
the  name  of  the  wood,  but  it  was  unusual  wood ;  the 
same  as  we  do  with  fixtures. 

Q.     Where  is  that  visible? 

A.     That  is  visible  from  the  store  windows. 

Q.     Where,  on  the  floor? 

A.  We  use  a  flooring  not  used  by  other  stores 
of  our  type.    We  use  a  mahogany  flooring. 

Q.     You  use  a  mahogany  flooring? 

A.     That's  right. 

Q.  That  is  the  sort  of  thing  you  refer  to  as 
unique  things  you  do? 

A.  That  is  the  way  we  spend  money  in  adver- 
tising. 

Q,  That  is  the  way  you  spend  money  in  adver- 
tising, by  building  mahogany  floors? 

A.     That  is  right. 

Q.  Do  you  know  whether  or  not  the  defendant 
has  a  mahogany  floor  in  his  window?  A.     No. 

Q.  Did  you  make  it  your  business  to  see  whether 
it  was  infringing  on  you  in  that  respect? 

A,  No,  because  he  couldn't  get  mahogany  when 
he  built  his  store. 
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Q.     Well,  was  it  important  for  you  to  check  up? 

A.  It  was  important  if  we  thought  he  had  the 
same  type  of  flooring. 

Q.  This  mahogany  was  only  common  to  your 
stores  at  a  particular  date,  and  later  on  you  aban- 
doned it? 

A.  We  only  abandoned  it  [82]  because  since  the 
war  you  couldn't  get  it. 

Q.  What  kind  of  flooring  does  the  San  Francisco 
Market   Street  store  have?  A.     Mahogany. 

Q.  What  kind  of  flooring  does  the  Grant  Avenue 
store  have?  A.     It  has  mahogany. 

Q.  What  kind  of  flooring  does  the  Oakland  store 
have  ?  A.     Mahogany. 

Q.  Is  the  fact  that  he  has  mahogany  floor  so 
distinctive  that  the  public  w^ould  associate  it  with 
a  Lerner  Shop? 

A.  I  don't  know.  I  think  maybe  it  is  the  only 
one  of  the  kind. 

Q.  I  will  show  you  a  photograph  and  point  out 
the  one  I  have  on  top,  Avhich  happens  to  be  the  San 
Diego  store,  those  little  white  dots  appear  to  be 
about  four  inches  by  three  inches,  four  inches  long 
by  three  inches  wide;  those  are  price  tickets. 

A.     It  is  about  two  and  a  half  by  two  and  a  half. 

Q.  It  has  the  price  on  it,  and  in  very  small  type, 
"Lerner  Shops." 

A.     I  would  say  it  is  smaller  than  the  price. 

Q.  Is  that  unique  to  Lerner  Shops  to  put  price 
tickets  in  the  window? 

A.     It  is  unique  in  many  stores.    In  other  words, 
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a  lot  of  stores  don't  do  it.  We  have  done  it  in  order 
to  build  up  good  will  with  the  public. 

Q.  Did  you  observe  whether  or  not  the  defend- 
ant puts  price  tags  in  his  window?  A.     No. 

Q.     Do  you  know  he  does  not  ?  A.     No. 

Q.     Did  you  ever  check  up?  A.     No.  [83] 

Q.  Did  you  think  it  was  important  whether  he 
did  or  did  not? 

A.  I  haven't  been  in  San  Jose  since  he  opened 
his  store. 

Q.  You  said  something  about  the  physical  lay- 
out; I  suppose  it  is  as  true  of  the  physical  layout 
as  it  is  to  the  other  things  to  which  you  testified, 
that  the  physical  layout  varies  from  time  to  time 
with  the  ideas  of  businessmen  and  architects,  and 
they  change  from  time  to  time? 

A.     Our  physical  layout  doesn't. 

Q.  Your  physical  layout  doesn't  change;  it  is 
uniform?  A.     That's  right. 

Q.  And  what  is  characteristic  of  your  physical 
layout  that  is  not  common  to  other  places? 

A.     The  type  of  fixtures  we  use. 

Q.     Do  3^ou  have  a  specially  built  fixture? 

A.     Yes,  sir. 

Q.  Do  you  use  the  same  fixture  in  all  your 
stores?  A.     Yes. 

Q.  In  all  your  stores  at  all  times  throughout  the 
country?  A.     That's  correct. 

Q.  In  all  your  stores  at  all  times  throughout 
California?  A.     That's  right. 

Q.  Do  you  know  whether  or  not  the  defendant 
is  using  that  particular  type  of  fixture? 
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A.    No. 

Q.  By  reason  of  that  particular  type  of  fixture 
you  use,  a  person  knows  he  is  in  your  store  and  not 
in  another?  A.     I  wouldn't  know  that. 

Q.     You  wouldn't  say  that? 
A.     I  wouldn't  say  that. 

Q.     Is  that  the  purpose  in  having  a  particular 
kind  of  fixture,  to  use  a  particular  type  of  layout  ? 
A.     The  purpose  is  to  [84]  accomplish  a  particu- 
lar picture  in  the  physical  appearance  of  the  stores. 
Q.     You  want  to  fix  a  particular  impression  on 
the  buying  public?  A.     That's  correct. 

Q.     And  3^ou  have  that  in  mind  when  you  make 
up  your  physical  layout?  A.     That  is  correct. 

Q.  With  the  idea  being  when  a  person  is  in 
your  San  Francisco  Market  Street  store,  or  your 
San  Francisco  Grant  Avenue  store,  or  in  your  Oak- 
land store,  or  in  your  San  Diego  store,  if  he  didn't 
look  around  to  see  what  street  he  walked  in  from, 
he  would  realize  he  was  in  a  Lerner  Shop? 
A.  No,  I  wouldn't  say  that. 
Q.     Well,  is  that  the  idea?  A.     No. 

Q.  Of  course,  it  is  true,  you  don't  know  whether 
the  defendant's  layout  resembles  yours  in  any  re- 
spect? A.     I  have  never  seen  it. 

Q.  However,  let  me  remind  you  that  in  response 
to  one  of  Mr.  Goldberg's  questions  as  to  what  you 
did  in  the  way  of  advertising,  you  did  say  that  you 
consider  your  physical  layout  a  form  of  advertis- 
ing? A.     That's  right. 

Q.     Then,  it  is  true  you  are  desiring  to  produce 
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an  impression  on  the  public  associated  with  a  par- 
ticular physical  layout?  A.     That  is  correct. 

Q.  The  reason  I  asked  you  that  question  again 
is  that  I  thought  a  moment  ago  you  said  "No,"  but 
perhaps  I  was  mistaken.  Mr.  Magee,  have  you  been 
in  San  Jose  since  this  action  started?  [85] 

A.     No,  sir. 

Q.  Do  you  know  where  the  highway  runs 
through  San  Jose? 

A.     I  drove  there  last  summer. 

Q.  Well,  did  you  or  did  you  not  notice  where 
the  highway  runs,  and  whether  it  runs  the  same 
place  ? 

A.  I  think  it  passes  through  the  main  street;  I 
don't  recall  just 

Q.     Isn't  it  a  fact  you  don't  know? 

A.  I  am  only  testifying  from  my  recollection. 
The  main  highway  bisects  the  main  street.  I  may 
be  wrong. 

Q.  Your  recollection,  when  you  testified  on 
direct  examination,  when  you  said  that  the  defend- 
ant's store  was  on  the  main  highway,  south  of  San 
Francisco,  your  recollection  was  that  the  main  high- 
way was  First  Street  in  San  Jose? 

A..  No;  I  don't  remember  those  streets  by  name, 
but  I  remember  when  5'ou  come  in  by  the  highway 
you  can  see  the  Lerner  Shop. 

Q.  Isn't  it  a  fact  that  the  highway  runs  several 
blocks  away?  A.     I  don't  know  that,  no. 

Q.     You  don't?  A.     No. 
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Q.  Then,  on  the  other  hand,  you  also  don't  know 
it  does  not? 

A.  My  re<?ollection  is  it  bisects  it ;  but  I  may  be 
wrong. 

Q.  Mr.  Magee,  you  stated  on  your  direct  exami- 
nation that  it  is  your  practice  to  start  in  a  large 
community,  in  an  area,  the  largest  community  in  an 
area,  such  as  San  Francisco,  and  then  extend  into 
surromiding  country,  or  trade  area? 

A.     That  is  correct.  [86] 

Q.  That  is  correct.  Do  you  have  a  shop  in  Los 
Angeles  ? 

A.  We  opened  our  first  store  in  Los  Angeles  in 
1930_February,  1930. 

Q.     And  when  did  you  give  it  up? 

A.     We  lost  the  store  in  1942. 

Q.  So  you  do  go  in  some  places  and  quit  and 
go  out?  A.     No,  sir. 

Q.     You  did  in  Los  Angeles? 

A.     We  lost  our  lease. 

Q.     But  you  did  go  out? 

A.  But  we  did  only  because  we  lost  our  lease. 
We  don't  usually  go  out. 

Q.  Wasn't  there  any  other  location  in  Los  Ange- 
les available?  A.     There  was  not. 

Q.     In  1942?  A.     No,  sir. 

Q.  It  is  your  testimony,  and  you  want  the  court 
to  believe  that  in  Los  Angeles  Lerner  Shops  closed 
its  business  solely  by  reason  of  the  fact  that  the 
lease,  where  it  was,  then  expired,  and  it  couldn't 
get  another  location? 

A.     We  couldn't  obtain  the  100  per  cent  location. 

Q.     You  were  once  in  Sacramento,  weren't  you? 
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A.  I  have  been  in  Sacramento  a  number  of 
times. 

Q.     I  mean  a  Lerner  Shop. 

A.     We  never  had  a  store  in  Sacramento. 

Q.     You  never  had  a  store  in  Sacramento  ? 

A.     No,  sir. 

Q.  What  did  you  have  in  that  store  that  was 
leased  to  Lerner  Stores  Corporation  of  Maryland 
by  Elise  A.  Drexler,  the  one  concerning  which  you 
had  negotiations  with  me  and  Judge  Cerf  ? 

A.  We  had  no  store  there.  There  were  tenants 
on  the  property. 

Q.  What  happened  in  Sacramento  when  Dupen 
and  Desen  and  another  [87]  person,  a  jeweler,  in 
another  store,  were  there,  and  you  took  the  lease 
with  the  expectation  that  you,  yourself,  would 
open  up/? 

A.    We  bought  ourselves  off  the  lease. 

Q.     You  changed  your  mind? 

A.     No,  we  bought  ourselves  off  the  lease. 

Q.     You  did  intend  to  go  in? 

A.  The  proof  of  the  fact  is  we  have  a  lease  next 
door  to  this  property  you  speak  about. 

Q.     When  did  you  take  this  lease? 

A.     We  bought  the  property  in  1939. 

Q.     1939?  A.     Yes. 

Q.  So,  prior  to  1932,  you  did  intend  to  go  into 
Sacramento?  A.     That's  right. 

Q.  Then  you  changed  your  mind  and  bought 
yourself  off  the  lease?  A.     That's  right. 

Q.     Is  that  right?  A.     That's  right. 
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Q.  This  lease  is  dated  the  12th  of  September, 
1929.    You  bought  yourself  off  the  lease  in  1932? 

A.     That's  right. 

Q.  And  from  1932  to  1939  you  weren't  in  Sac- 
ramento ? 

A.     We  couldn't  obtain  a  location  we  wanted. 

Q.  You  had  one  right  next  door  to  where  you 
are  now;  so  that  you  weren't  satisfied  with  the  loca- 
tion? 

A.  We  weren't  ready  to  go  into  Sacramento  at 
that  time. 

Q.  Between  1932  and  1939  you  weren't  in  Sac- 
ramento,- because  part  of  the  time  you  had  no  inten- 
tion of  being  there? 

A.  We  found  San  Francisco  and  we  went  to 
Sacramento [88] 

Q.  Just  a  minute.  Answer  my  question.  Dur- 
ing part  of  the  time  you  had  no  intention  of  going 
to  Sacramento? 

A.     Not  until  we  opened  in  San  Francisco. 

Q.     Not  until  you  opened  in  San  Francisco? 

A.  Then  we  made  a  more  strenuous  effort  to 
get  a  lease. 

Q.  Is  there  any  place  where  you  had  a  lease  and 
abandoned  it  for  any  reason?  And  I  don't  want 
you  to  tell  me,  or  to  take  me  too  literally  on  the 
word  "abandoned"— give  it  up,  quit  it,  sold  it,  ex- 
pired, bought  yourself  off?  A.     Wherealmuts? 

Q.  Any  place  in  California,  or  in  any  other  lo- 
cation? 
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A.  That  would  take  too  much  of  the  court's  time 
to  do  it. 

Q.  Then,  there  were  cases  where  you  had  leases 
and  abandoned  them  for  some  reason  or  another 
and  got  out?  A.     That's  right. 

Q.  Some  of  the  time  you  had  leases  and  never 
even  opened  a  store?  A.     That's  right. 

Q.     And  Sacramento  isn't  the  only  one? 
■  A.    That's  right. 

Q.     And  it  isn't  the  only  one  in  California,  is  it? 

A.     No,  we  had  a  lease  in  San  Jose. 

Q.     That  you  gave  up?  A.     Yes,  sir. 

Q.     When? 

A.     I  would  say  in  1931  or  1932. 

Q.  So  you  had  a  lease  in  1931  or  1932  and  gave 
it  up?  A.     That's  right. 

Q.     How  long  did  you  have  it? 

A.     I  don't  remember. 

Q.  And  I  suppose  you  gave  it  up  because  it  ran 
out,  or  did  you  buy  yourself  out? 

A.     I  imagine  we  bought  ourselves  out.  [89] 

Q.     You  got  out  of  San  Jose,  is  that  right? 

A.     That  is  my  recollection. 

The  Court:     Have  you  much  more? 

Mr.  Robinson:    Yes,  I  have. 

The  Court :  We  will  take  a  five-minute  recess  at 
this  time. 

(Recess.) 

The  Court:     Proceed. 

Mr.  Robinson:  What  was  the  last  question  and 
answer,  please,  Mr.  Reporter? 
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Mr.  Robinson :  Q.  Were  there  any  other  places 
in  the  State  of  California  where  a  similar  situation 
occurred  % 

A.  Those  are  the  only  two  cities,  according  to 
my  recollection. 

Q.  Returning  to  these  photographs  again,  Mr. 
Magee,  you  state  from  time  to  time  your  lettering 
changed  according  to  the  ideas  of  the  architect,  or 
your  own  ideas'?  A.     Yes. 

Q.     It  changed  from  time  to  time  ?  A.     Yes. 

Q.  I  call  your  attention  to  the  fact  that  three  of 
the  six  photographs  introduced  here,  the  Stockton, 
San  Diego,  and  Huntington  Park  photographs, 
where  a  part  of  the  lettering  appears  to  be  uniform, 
and  what  you  call  script,  that  they  are  dated,  two  of 
them  are  dated  1943,  and  one  of  them  is  dated 
August,  1942.  They  were  built  at  about  the  same 
time? 

A.  The  sign  was  put  on  Stockton  in  1943;  and 
the  store  was  built,  according  to  my  recollectin,  in 
1940.  [90] 

Q.     What  kind  of  a  sign  was  it  before? 

A.  It  was  a  bronze  lettering,  similar  to  the 
lettering  on  the  top  of  the  building. 

Q.  Square  lettering  and  block  lettering;  the 
top  of  the  building  still  has  a  block  lettering  and 
you  changed  it  to  what  you  call  script? 

A.     That's  right. 

Q.  And  those  signs  went  up  in  1943  and  the 
other  one  in  1942. 
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A.  Huntington  Park  was  1943,  and  San  Diego 
was  1942. 

Q.     So  they  went  up  about  the  same  time? 

A.     That's  right. 

Q.     And  the  next  job  was  Fresno? 

A.    That  was  the  last  store  we  opened. 

Q.     That  was  after  the  defendant  opened? 

A.     That's  right. 

Q.  You  had  by  that  time  abandoned  that  script 
which  you  had  that  was  common  to  you  in  1942  and 
1943?  A.    We  haven't  abandoned  it,  at  all. 

Q.     You  changed  it  to  something  else? 

A.  There  was  a  different  architect.  The  New 
York  office  didn't  design  the  Fresno  store. 

Q.     But,  in  any  event,  that  Fresno  store 

A.     Has  a  different  script  letter. 

Q.    has  a  different  script  letter,  and  that  was 

opened  after  the  defendant's? 

A.     That  is  correct. 

Q.  And,  as  a  matter  of  fact,  after  the  suit  was 
filed?  A.     That  is  correct. 

Q.     By  several  months? 

A.     That  is  corre-ct. 

Q.     Is  that  right?  A.     That  is  correct. 

Q.  And  Oakland  and  San  Francisco  stores  are 
block  lettering?  [91]  A.     That's  right. 

Q.  You  still  maintain  that  this  is  scrij^t  (indi- 
cating) ?  A.     Yes. 

Q.     That  is  in  San  Diego?  A.     Yes,  sir. 

Q.  You  do  not  define  script  as  meaning  a  simu- 
lation of  handwriting,  do  you? 
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A.  No;  it  is  generally  known  as  script  in  the 
construction  field. 

Mr.  Robinson:  This  is  what  we  are  talking 
about,  your  Honor  (indicating). 

The  Court :     I  have  seen  them  all. 

Mr.  Robinson:  Q.  You  stated,  Mr.  Magee,  that 
it  is  your  policy  to  open  up  in  the  populous  center 
and  then  move  to  a  smaller  community? 

A.     Outhdng  communities. 

Q.     Outlying  communities'? 

A.     That's  right. 

Q.  And  when  you  move  to  outlying  communities 
yon  also  take  a  100  per  cent  location? 

A.     That's  right. 

Q.  And  your  reasons  for  taking  a  100  per  cent 
location  in  the  outlying  community  are  the  same 
as  the}"  are  in  the  big  city,  aren't  they? 

A.     That  is  correct. 

Q.  Of  course,  when  you  go  into  an  outlying 
com.munity  you  go  down  there  to  get  business  you 
wouldn't  otherwise  get  in  your  central  store? 

A.  What  happens  is,  we  have  a  certain  amount 
of  business  there,  like,  take  the  concrete  case,  the 
San  Francisco  Market  Street  store  has  a  consider- 
al^le  amount  of  business  from  customers  now  living 
in  San  Jose.  When  we  opened  our  store  in  San 
Jose  those  customers,  some  of  those  customers  may 
continue  to  [92]  come  to  San  Francisco  and  shop 
in  San  Francisco,  but  they  are  now  buying  their 
merchandise  in  San  Jose. 

Q.     You  don't  mean  to  tell  this  court  you  open 
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a  store  to  take  care  of  customers  in  San  Jose  other- 
wise taken  care  of  by  the  San  Francisco  store? 

A.  But  you  get  those  customers  as  a  nucleous 
for  your  business,  and  in  addition  you  get  other 
customers  from  San  Jose  and  immediate  surromid- 
\ng  towns. 

Q.  Isn't  it  a  fact,  Mr.  Magee,  and  has  it  been 
your  experience  that  when  you  do  open  in  an  out- 
lying community  and  take  a  100  per  cent  location 
in  the  outlying  community  for  the  reasons  you  have 
stated,  that  you  still  continue  to  get  business  in 
your  own  metropolitan  location  from  that  same  out- 
lying community? 

A.  I  would  say  so,  because  the  women  of  San 
Jose  still  come  to  San  Francisco  to  buy  merchan- 
dise, and  when  they  do  they  will  go  into  the  San 
Francisco  store,  because  it  is  a  larger  store,  and 
w^ould  get  a  wider  selection  of  merchandise  and 
visit  the  San  Francisco  store. 

Q.  They  come  to  San  Francisco  to  buy,  and  your 
experience  is  they  come  whether  they  are  vaca- 
tioners or  travelers  or  shoppers;  they  find  their 
way  to  the  100  per  cent  location? 

A.     That's  right. 

Q.  And  if  you  are  at  the  100  per  cent  location 
they  become  potential  customers  by  reason  of  that 
fact? 

A.  They  usually  see  our  store  when  they  come 
there  and  come  in  and  trade,  because  they  know  the 
Lerner  reputation  and  merchandise.  [93] 

Q.     I  think  I  will  ask  you  this:  Mj^  older  col- 
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leagues  would  tell  me  I  should  not  ask  you  this: 
Do  you  maintain,  Mr.  Magee,  that  the  people  come 
from  San  Jose  to  San  Francisco  for  the  express 
purpose  of  shopping  at  Lerner  shops? 

A.     I  would  say  some  customers  do. 

Q.  You  wouldn't  know  how  many,  or  what  per- 
centage? A.     I  wouldn't  know  how  many. 

Q.     That  is  a  guess  on  your  part? 

A.  Xo,  it  is  not  a  guess  on  my  part ;  but  I  have 
frequently  letters  from  women  in  cities  such  as  San 
Jose,  asking  us  why  don't  we  ox^en  a  store  in  San 
Jose,  so  they  don't  have  to  go  to  San  Francisco  to 
trade. 

Q.     How  many  letters  do  you  have? 

A.  I  would  say  they  wouldn't  be  in  great 
numbers. 

Q.  That  is  what  I  thought.  Now,  Mr.  Magee, 
your  San  Francisco  stores  does  business  with  peo- 
ple from  New  York?  A.     Yes,  sir. 

Q.  It  does  business  with  people  from  South 
Dakota?  A.     I  assume  so. 

Q.  And  it  does  business  with  people  from  every 
geographic  point  I  might  mention  inside  and  out- 
side of  the  United  States,  and  that  at  times  you 
have  taken  care  of  people  from  Timbuktu? 

A.     That's  right. 

Q.  That  is  why  you  are  in  100  per  cent  locations, 
because  those  are  the  crossroads  of  the  world? 

A.     They  come  from  Canada  or  Cuba. 

Q.  And  you  didn't  receive  any  letters  from  any- 
body in  Cuba  [94]  askhig  you  to  open  a  store  tliere 
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so  they  wouldn't  have  to  come  to  the  United  States? 

A.  No,  we  haven't  like  that;  but  we  have  had 
letters  they  wouldn't  have  to  go  to  Miami  to  shop 
if  we  had  a  store  in  Havana,  and  I  went  to  Havana 
to  try  and  find  a  location. 

Q.     How  many  letters'? 

A.  I  don't  know  how  many  letters.  People  are 
so  interested  in  getting  our  merchandise  that  they 
want  a  store  in  their  town. 

Q.  Now,  about  the  name  Lerner,  you  started  out 
as  a  lawyer,  didn't  you,  Mr.  Magee.  A.     Yes. 

Q.    Not  as  a  salesman? 

A.     No,  I  was  a  lawyer. 

Q.  I  may  say  you  have  become  one.  I  mean, 
your  enthusiasm  for  your  profession  is  practically 
infectious. 

A.  I  couldn't  make  a  living  in  the  law  business, 
so  I  went  into  the  merchandising  business.  [95] 

Q.  I  don't  want  you  to  think  that  we  have  any- 
thing against  the  Lerner  people  in  this  case.  Noth- 
ing is  said  in  criticism  here.  I  believe  you  said 
you  were  not  aware  of  any  other  shop  in  California 
that  used  the  name  "Lerner"  directly  or  in  com- 
bination with  the 

A.     In  the  ready-to-wear  field. 

Q.  In  the  ready-to-wear  field,  in  any  of  the 
items  you  handle  you  don't  know  anybody  else  ex- 
cept the  defendant  handling  them  under  the  name 
"Lerner"?  A.     That's  right. 

Q.  That  is  true  of  all  California,  as  far  as  you 
know?  A.     That's  right. 
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Q.  And  I  believe  you  stated  it  is  also  true  of  the 
West  Coast,  as  far  as  you  know? 

A.     That's  right. 

Q.  It  is  also  true  of  the  rest  of  the  country,  as 
far  as  you  know?  A.     No,  it  is  not. 

Q.  Tell  us  where  there  are  Lerners  in  the  rest 
of  the  country,  if  you  know? 

A.     There  is  a  Lerner- Vogue  in  the  Middle  West. 

Q.     What  is  that?  A.     Lerner- Vogue. 

Q.     Do  you  own  that?  A.     No,  sir. 

Q.     How  near  is  it  to  your  shop? 

A.     They  are  in  a  great  many  states. 

Q.     What  is  that? 

A.     They  are  in  a  great  many  states. 

Q.     It  is  another  chain  company? 

A.     Yes,  sir. 

Q.     Not  connected  with  you  at  all? 

A.     That  is  correct. 

Q.     How  many  cities  are  they  in,  do  you  know? 

A.  I  am  guessing,  and  I  would  say  they  are  in 
twenty  cities.  [96] 

Q.     In  what  states? 

A.  The  Midwest.  Their  home  office  is  in  Kansas 
City. 

Q.  Then  they  are  in  Kansas,  Missouri,  Illinois, 
Idaho 

A.     They  go  down  towards  the  South. 

Q.  They  handle  the  same  kind  of  merchandise 
as  you?  A.     That's  right. 

Q.     And  have  no  connection  with  you? 

A.     No. 
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Q.  How  long  have  they  been  in  business,  do  you 
know?  A.     I  don't  recall. 

Q.    What  name  have  they  on  their  shops'? 

A.     They  now  have  J.  S.  Lerner- Vogue. 

Q.     J.  S.  Lerner- Vogue ?  A.     That's  right. 

Q.     Formerly  they  had  another  name? 

A.     Thej  had  Lerner- Vogue. 

Q.     Did  you  have  litigation?  A.    Yes. 

Q.     What  was  the  result  of  the  litigation. 

A.  We  settled  it.  In  some  cities  they  eliminated 
the  use  of  the  name  ''Lerner,"  and  in  other  cities 
retained  the  use  of  the  name  "Lerner,"  but  put 
"J.  S."  in  front  of  it. 

Q.     That  was  by  settlement  with  you? 

A.     That's  right. 

Q.  Incidentally,  by  settlement  with  whom,  the 
Maryland  corporation  or  the  California  corpora- 
tion? A.     The  Lerner  Stores   Corporation. 

Q.     Which  one  of  the  Lerner  Stores? 

A.     There  is  only  one. 

Q.  There  is  only  one  now,  the  others  having  been 
in  some  way  obliterated.  How  many  years  were 
they  in  business  when  they  [97]  first  started? 

A*.  I  don't  know,  to  tell  you  the  truth.  They 
had  been  in  business  long  before  I  ever  knew  of 
them,  and  possibl}^  before  w^e  went  out  West.  When 
we  found  out  about  it,  we  started  this  litigation. 
We  eliminated — they  use  a  different  name  in  the 
State  of  Texas  as  a  result  of  this  litigation. 

Q.  You  say  you  don't  know  when  they  started, 
but  when  you  found  out,  you  started  litigation  and 
settled?  A.     Yes. 
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Q.     When  did  vou  find  out? 

A.     I  would  say  in  1935  or  1936. 

Q.  When  you  found  out  and  when  you  were  in 
htigation,  I  believe  at  that  time  you  were  general 
counsel  for  the  corporation?  A.     Still  am. 

Q.     And  you  handled  the  negotiations? 

A.     Yes. 

Q.  And  you  investigated  how  long  they  had  in 
fact  used  that  name? 

A.  I  know  I  didn't.  I  have  an  attorney  that 
handled  it.    I  don't  get  into  the  litigation  at  all. 

Q.     ExcejDt  this  way?  A.     As  a  witness. 

Q.  What  is  your  information  on  the  subject  as 
to  the  length  of  time  they  were  in  business  prior  to 
1935,  prior  to  the  time  you  found  out  they  were 
using  the  name? 

A.  I  have  dismissed  that  matter  from  my  mind, 
but  I  would  say  ten  years. 

Q.  They  were  in  business  at  least  ten  years  prior 
to  1935,  is  that  right?  A.     That  is  my  guess. 

Q.  And  they  were  a  chain  store  in  the  same  line 
of  business  as  you?  A.     That's  right., 

Q.  I  suppose  the  way  you  find  out  when  some- 
body opens  under  a  [98]  name  you  consider  an  in- 
fringement is  by  someone  coming  in 

A.     The  customers. 

Q.     and  asking  you   something,   or  you   get 

the  information  some  way? 

A.  It  usually  comes  from  customers.  They  say 
they  have  been  in  our  new  store  in  San  Jose. 

Q.     Or  something  like  that? 
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A.     That's  right. 

Q.  And  I  suppose  it  is  your  position  that  no 
store  could  be  very  long  in  San  Jose,  Sacramento, 
or  any  place  around  here  under  a  name  which,  for 
the  purpose  of  argument,  let  us  assume  is  identical 
with  yours ;  you  would  hear  about  it,  is  that  right  ? 
And  if  you  didn't  hear  about  it,  you  would  assume 
it  wasn't  there"?  A.     That's  right. 

Q.  And  if  it  was  there  and  you  didn't  hear  about 
it,  you  would  assume  it  wouldn't  make  any  differ- 
ence to  you? 

A.     It  would  make  plenty  of  difference  to  us. 

Q.  And  if  it  was  there  and  you  didn't  hear  about 
it,^  then  it  wasn't  doing  you  any  harm? 

A.  I  wouldn't  say  that,  because,  as  a  matter  of 
fact,  it  is  one  of  those  things  that  couldn't  happen. 

Q.     Couldn't  happen? 

A.  No ;  if  another  store  is  opened,  the  customers 
or  someone  is  going  to  tell  us  about  it. 

Q.  Mr.  Magee,  would  you  think  I  was  dream- 
ing if  I  told  you  there  is  a  Lerner  store,  a  Lerner 
shop,  or  a  store  using  "  Lerner 's"  as  the  principal 
part  of  its  name  within  three  blocks  of  one  of  your 
stores  in  California,  and  has  been  there  [99]  long 
before  the  commencement  of  this  action? 

Mr.  Goldberg:     In  ladies'  ready-to-wear? 

A.     I  would  say  you  were  dreaming. 

Mr.  Robinson:  Q.  Do  you  know  of  any  such 
shop  that  handles  such  items  as  you  handle? 

A.     With  the  name  "  Lerner 's"? 

Q.  With  the  name  '' Lerner 's"  as  the  principal 
part  of  its  name?  A.     I  do  not. 


Wilfred  A.  Lerner  145 

(Testimony  of  Graham  Magee.) 

Mr.  Robinson:  Do  we  adjourn  now,  your 
Honor  % 

The  Court :  As  long*  as  we  are  here  we  might  as 
well  use  the  time. 

Mr.  Robinson :  I  think  that  is  all  at  this  time.  I 
A^ould  like  to  have  Mr.  Magee  return. 

The  Court :     Have  you  any  redirect  examination  ? 

Mr.  Goldberg :  I  have  some  questions  I  think  we 
might  try  to  cover  at  this  time. 

The  Court:     Very  well. 

Redirect  Examination 

Mr.  Goldberg:  Q.  Mr.  Magee,  these  leases 
which  plaintiff's  counsel  has  given  considerable  ex- 
pression to,  which  you  have  given  up  in  one  form 
or  another,  those  were  all  during  the  early  de- 
pression years?  A.     That  is  correct. 

Q.  And  when  was  the  last  time  that  occurred, 
in  what  year?  A.     1932. 

Q.     Has  it  occurred  since  then? 

A.     It  hasn't. 

Q.  In  those  cases  in  which  the  plaintiif  was  in- 
volved, was  it  [100]  necessary  to  pay  a  considera- 
tion in  order  to  be  released  from  the  lease? 

A.  You  mean  where  plaintiff's  counsel  was  in- 
volved? 

Q.  I  mean  where  the  Maryland  corporation  was 
involved  ? 

A.  Oh,  yes,  we  paid  a  consideration.  It  was  a 
corporation  of  the  New  York  Stock  Exchange.  We 
were  on  the  New  York  Curb  at  that  time,  and  it 
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was  in  good  standing,  and  we  had  to  pay  to  get  off 

these  obligations. 

Q.  With  respect  to  the  leases  you  have  taken 
and  on  which  you  have  not  yet  constructed  or  re- 
constructed any  stores,  has  the  company  means  with 
which  that  is  to  be  done?  A.    Yes,  sir. 

Q.     In  what  manner  has  that  been  done? 

A.  We  borrowed  $5,000,000  from  the  Metropoli- 
tan Life  Insurance  Company  for  post-war  expan- 
sion. 

Q.  That  money  is  in  the  hands  of  the  company 
for  that  purposes  at  the  present  time? 

A.     It  is  reflected  in  our  annual  statement. 

Q.  After  you  lost  your  Los  Angeles  lease  and 
it  had  expired  and  the  landlord  rented  the  premises 
to  somebody  else,  I  assume  that  is  how  you  lost  it? 

A.  I  tried  to  stay,  but  he  leased  it  to  some- 
body else. 

Q.     Have  you  made  efforts  to  find  another  one  ? 

A.     We  have  been  negotiating  for  years. 

Q.     Did  you  find  one? 

A.  We  have  another  lease  and  we  expect  to  make 
arrangements  next  year,  providing  we  can  make  the 
arrangements. 

Q.  In  Sacramento  did  you  have  difficulty  in 
finding  another  comparable  location? 

A.  We  were  forced  to  buy  the  property.  We 
couldn't  lease  the  property  from  the  insurance 
•company. 

Q.  So  you  bought  the  property  in  order  to 
acquire  a  lease  on  it?  A.     That's  right. 
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Q.  In  connection  with  the  operation  of  the  stores 
in  California  and  the  operation  of  the  stores  else- 
where in  the  comitry,  although  you  have  separate 
corporations,  in  a  number  of  instances  wholly  owned 
subsidiaries,  how  is  the  actual  operation  conducted 
as  between  the  parent  company  and  the  subsidiaries  *? 

A.  Well,  the  parent  company  owns  all  of  the 
capital  stock  of  the  subsidiary  companies.  Actually 
we  liave  a  buying  corporation  and  that  purchases 
merchandise  in  New  York  and  distributes  it  to  these 
state  corporations.  These  individual  state  corpora- 
tions, in  turn,  declare  dividends,  and  the  money 
eventually  gets  into  the  Maryland  corporation,  the 
]iarent  company. 

Q.  What  I  meant  is  this :  As  far  as  management 
and  operation  are  concerned,  is  that  carried  on  by 
the  individual  companies  or  by  the  parent  company  ? 

A.  The  officers  of  the  parent  company  are  the 
same  officers  of  the  state  corporations.  In  other 
words,  I  hold  the  same  office  in  every  state  corpora- 
tion as  I  do  in  the  parent  company. 

Q.  So  actually  the  business  in  California  is  con- 
ducted as  if  [102]  it  were  a  division  or  a  depart- 
ment of  the  Maryland  corporation? 

A.     That  is  correct. 

Mr.  Robinson:  We  object  to  that  on  the  ground 
it  calls  for  the  opinion  and  conclusion  of  the  wit- 
ness. By  that  I  mean  the  legal  facts  speak  for 
themselves. 

The  Court:     I  will  overrule  the  objection. 

Mr.  Goldberg:     Pardon  me,  your  Honor? 
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The  Court:     I  will  overrule  the  objection. 

Mr.  Goldberg:  If  the  Court  please,  although  I 
think  most  of  the  information  which  has  been 
elicited  or  which  appears  in  this  annual  report  has 
already  been  elicited,  but  in  addition  there  are  cer- 
tain photographs  and  hsts  of  stores,  and  so  on;  I 
think  it  would  be  helpful  if  this  report  were  put  in 
evidence  as  an  exhibit,  and  I  will  be  glad  to  furnish 
counsel  with  a  copy,  although  I  don't  have  it  here. 
He  can  examine  it,  and  if  there  is  any  part  he  wants 
to  examine  Mr.  Magee  on  or  object  to,  that  can  be 
done  during  the  course  of  the  trial. 

Mr.  Robinson:  I  object  to  that  on  the  ground 
the  materiality  is  not  sufficiently  identified  or  ex- 
plained. Does  it  pertain  to  nation-wide  operation? 
And  if  it  does,  it  is  not  material  here.  I  believe  the 
Court  has  in  mind  that  we  so  far  have  confined 
ourselves  principally  to  California.  This  is  a  re- 
port for  the  year  ending  January  31,  1945;  after 
this  litigation  commenced,  and  obviously  contains 
matters  which  first  arose  after  that  and  should  not 
be  in  the  record  at  all.  [103] 

Mr.  Goldberg:  I  don't  think  there  is  any  basis 
for  the  objection,  if  the  Court  please,  for  this  rea- 
son: There  were  many  questions  asked  as  to  types 
of  fronts,  types  of  fixtures,  general  appearance, 
that  weren't  confined  to  California  by  counsel  for 
the  defendant,  and  questions  asked  as  to  what  they 
did  in  all  parts  of  the  country  where  the  company 
was  going  to  carry  on  with  its  leases,  which  is  a 
present  question  as  well  as  a  question  that  was  rele- 


Wilfred  A.  Lerner  149 

(Testimony  of  Graham  Magee.) 
vant  at  the  begimiing  of  the  action.     This  report 
covers  the  period  commencing  January  31,  1944  and 
covers  a  period  which  includes  the  time  when  the  de- 
fendant's  store  was  opened. 

The  Court:  If  it  is  offered  in  evidence  we  will 
have  counsel  for  the  defendant  cross-examine  this 
witness  on  181  different  stores.  I  don't  see  what  the 
relevancy  of  putting  in  this  whole  report  is,  Mr. 
Goldberg. 

Mr.  Goldberg:  Maybe  I  will  have  to  tear  off  the 
cover  and  offer  the  photographs  of  a  large  number 
of  stores  and  list  of  stores  which  appear  on  the 
cover. 

The  Court:  You  have  already  enumerated  the 
number  of  stores,  so  you  don't  need  that.  Is  that 
a  photograph  of  all  the  stores'? 

Mr.  Goldberg:  It  isn't  a  photograph  of  all  the 
stores ;  it  is  just  how  much  you  can  get  on  two  cov- 
ers. Some  are  exteriors  and  some  are  interiors.  It 
shows  a  number  of  interiors  which  are  of  varying 
kinds,  and  a  number  of  exteriors  of  varying  kinds, 
[104]  and  varying  letterings;  and  I  think  it  gives 
the  Court  a  better  picture  than  is  developed. 

The  Court:  Do  you  have  any  objection  to  these 
photographs  going  in? 

Mr.  Robinson:  The  last  remark  of  Mr.  Goldberg 
indicates  that  certainly  I  will  have  to  cross-examine 
the  witness  on  these. 

The  Court :  I  thought  he  said  they  had  standard- 
ized them. 
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Mr.  Robinson:  That  is  what  he  said.  It  goes  to 
impeachment. 

Mr.  Goldberg:  It  is  for  the  pui'pose  of  clarify- 
ing that  testimony,  becanse  if  we  have  the  report 
read  in,  I  think  your  Honor  would  see  that  actually, 
although  Mr.  Magee  made  the  general  statement  that 
they  attempted  to  have  uniform  fixtures  and  uni- 
form window  backs,  yet  actually  those  things  varied 
with  the  particular  period  when  the  stores  were  put 
in,  and  as  to  w^hether  the  stores  as  a  whole,  the 
fronts  vary  and  the  windows  vary. 

The  Court:  That  leads  me  hopelessly  astray;  so 
you  might  find  the  defendant 's  store  is  like  some  and 
not  like  some. 

Mr.  Robinson:  My  objection  is  this:  This  is  an 
attempt  to  impeach  his  own  witness.  He  said  the 
windows  were  not  uniform,  the  signs  were  not  uni- 
form with  certain  limited  exceptions;  that  the  fix- 
tures were  not  uniform  with  the  exception  of  the 
mahagony  floor;  but  that  the  interior  was  uniform, 
that  which  he  called  the  physical  setup.  Now,  Mr. 
Goldberg  wishes  [105]  to  introduce  those  for  the 
purpose  of  showing  it  is  not  so. 

The  Witness:     The  cornices  are  the  same. 

Mr.  Robinson:  It  will  take  all  day  to  cross-ex- 
amine him  on  that. 

Mr.  Goldberg:  It  doesn't  make  any  difference  if 
we  are  here  all  day.  If  there  are  actual  photographs 
that  clarify  this  situation,  it  seems  to  me  we  are 
entitled  to  have  it  clarified. 

The  Court:    I  don't  see  any  objection  to  the  pho- 
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tographs,  but  I  don't  see  how  they  are  going  to  be 
of  any  importance  one  way  or  the  other,  if  you  say 
they  are  different  in  different  stores. 

Mr.  Goldberg:  They  are  only  of  importance  for 
this 

The  Court :  If  that  is  so,  counsel  for  the  defend- 
ant objects  to  it. 

Mr.  Goldberg:  I  think  counsel  for  the  defendant 
objects  because  he  finds  there  are  a  lot  of  store 
fronts  that  are  not  particularly  different  from  the 
defendant's  store  front. 

Mr.  Robinson:    Oh,  no. 

Mr.  Goldberg:    Then  you  shouldn't  object. 

Mr.  Robinson:    Oh,  no. 

Mr.  Goldberg :  And  furthermore,  the  interiors  of 
the  various  stores  do  differ. 

The  Court:  Mr.  Goldberg,  just  what  is  it  you  are 
offering  in  evidence,  the  pictures  of  the  stores  ? 

Mr.  Goldberg:     Yes,  your  Honor.  [106] 

The  Court:     That  is  all  you  want? 

Mr.  Goldberg:  I  want  to  put  in  the  record  as  a 
whole,  but  if  there  is  any  objection  and  the  Court 
sees  any  objection,  I  am  willing  to  waive  that  and 
offer  just  the  pictures  of  the  stores. 

The  Court:  I  will  allow  the  pictures  to  be  ad- 
mitted in  evidence,  and  you  may  have  an  objection. 

Mr.  Robinson:  There  is  one  thing  we  will  want 
to  examine  Mr.  Magee  as  to  these.  We  object  on 
the  ground  there  is  no  foundation  laid. 

The  Court :  You  don't  object  to  the  fact  that  they 
are  not  the  pictures? 
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Mr.  Robinson :  Oh,  no,  as  to  the  identity  of  them, 
as  to  where  they  are  from,  I  will  have  to  examine 
Mr.  Magee  on  that. 

The  Court:  The  pictures  are  admitted  in  evi- 
dence.   Gro  ahead  and  ask  the  next  question. 

(The   photographs  were  marked   Plaintiff's 
Exhibit  7  in  evidence.) 

Mr.  Robinson :  Could  I  have  a  copy  of  that,  Mr. 
Goldberg  1 

Mr.  Goldberg :  Yes.  We  will  have  it  for  you.  It 
is  in  the  office.    I  think  that  is  all. 

Recross  Examination 

Mr.  Robinson:  Q.  Mr.  Magee,  you  stated  in  re- 
sponse to  Mr.  Goldberg's  question  that  those  leases 
that  you  bought  your  way  out  of  in  1932  and  there- 
abouts was  on  account  of  the  depression? 

A.     That's  right.  [107] 

Q.  By  that  you  meant  to  say  it  was  not  profit- 
able for  you  to  continue  to  keep  those  leases'? 

A.  We  weren't  ready  at  that  time  to  expand 
our  business  and  open  new  stores. 

Q.  In  other  words,  the  simple  fact  is  you  de- 
cided it  wasn't  profitable  for  you  to  keep  the  leases 
or  to  open  stores  where  you  did  have  leases? 

A.  The  answer  is,  it  was  not  profitable,  or  it 
was  not  propitious  at  that  time  to  open  new  stores. 

Q.     So  you  decided  to  get  out  until  it  was? 

A.  We  decided  where  we  could  buy  ourselves  out 
of  leases  to  do  so,  and  then  at  a  later  time  open 
stores  in  those  communities. 


Wilfred  A.  Lerner  153 

(Testimony  of  Graham  Magee.) 

Q.  And  your  object  in  going  in  anyplace  is  to 
go  in  if  you  think  it  is  going  to  be  profitable,  and 
stay  out  if  it  isn't  going  to  be  profitable? 

A.     That  is  true. 

Q.  You  mean  to  say  you  go  into  a  community  if 
you  think  it  is  going  to  be  profitable  ? 

A.  We  go  into  a  community  if  we  thought  it 
was  going  to  be  profitable. 

Q.  And  if  you  go  into  a  comunity  where  you 
thought  it  was  going  to  be  profitable,  and  if  after 
passage  of  time  you  find  it  is  not  going  to  be  profit- 
able, you  get  out  ? 

A.  We  never  assumed  at  any  time  it  wouldn't  be 
profitable  to  have  a  store  in  San  Jose.  We  believed 
it  wasn't  propitious  to  have  one  there,  to  retain  the 
lease. 

The  Court:  I  think  this  matter  has  been  gone 
into. 

Mr.  Robinson:    That  is  all  for  today,  your  Honor. 

The  Court:  Do  you  wish  to  examine  the  witness 
on  those  [108]  photographs? 

Mr.  Robinson :    A¥e  will  be  quite  a  while  on  those. 

The  Court :    Go  ahead,  then. 

Mr.  Robinson :  Q.  Will  you  mark  on  that  what 
store  that  is? 

A.     That  is  Fifth  Avenue,  New  York. 

Q.  Just  mark  it  right  on  the  face  of  it.  Let  the 
record  show  I  handed  the  witness  Plaintaiff's  Ex- 
hibit 7. 

A.     San  Francisco,  Philadelphia,  Newark 

Q.     Have  you  got  them  all  ? 
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A.  N'o;  Cincinnati  here;  St.  Louis;  Durham, 
North  Carolina;  Brooklyn;  El  Paso,  Texas;  Lans- 
ing, Michigan;  Florence,  South  Carolina;  Park 
Chester;  New  York  City;  West  Palm  Beach,  Flo- 
rida; Newport  News,  Virginia;  Miami,  Florida. 
There  are  a  few  I  just  don't  recollect, 

Q.  You  have  not  identified  any  of  the  interiors, 
Mr.  Magee. 

A.  No.  I  will  be  glad  to  try  to  do  that.  I  think 
I  would  be  guessing  if  I  put  the  interiors. 

Q.  You  are  unable  to  identify  any  of  the  in- 
teriors ? 

A.  I  could  say  it  was  some  city,  but  I  would  be 
guessing. 

Q.  Are  you  unable  to  identify  any  of  the  in- 
teriors because  they  are  all  alike,  or  all  different? 

A.  Because  the  physical  layout  of  the  interiors 
is  different.  It  depends  upon  the  physical  layout  of 
the  building.  In  other  words,  if  you  had  a  store  30 
feet  wide,  you  have  no  center  aisle  casing.  If  you 
have  a  48-foot  store,  you  have  a  center  island. 

Q.  You  are  unable,  however,  to  identify  any  of 
these  interiors'?  [109] 

A.     If  I  took  more  time  of  the  Court  I  could. 

Q.  The  reason  for  your  inability  to  identity 
them  is  not  because  they  are  all  alike  ? 

A.     It  is  because  I  want  to  be  accurate. 

Q.  Each  of  these  differs  materially  from  the 
other? 

A.  Yes,  because  I  would  say  all  of  our  stores 
differ  in  size.    Very  few  stores  would  be  of  different 
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size,  so  that  the  change  in  the  physical  layout  of  the 

store 

Q.  So  that  the  lighting,  the  physical  setup,  and 
so  on,  is  all  different? 

A.     The  lighting  changes  with  time. 

The  Court:  Can't  we  cover  this,  gentlemen?  I 
don't  mean  to  be  persistent,  because  I  practiced  law 
a  long  time  myself,  but  let  us  assume  after  I  have 
heard  one  fact  once  I  have  heard  it,  and  don't  re- 
peat it  a  dozen  times. 

Mr.  Robinson :    That  is  right. 

The  Court :  Let  us  not  take  the  Court  ^s  time  and 
your  time  on  any  other  matters.  Your  case  is  not 
that  this  defendant  simulated  the  front  or  the  price 
tags,  but  the  fact  that  he  used  the  name.  We  are 
wasting  a  lot  of  the  Court's  time,  gentlemen.  I 
think  I  am  competent  to  determine  at  this  point  and 
after  the  pre-trial  that  what  is  in  issue  is  that  the 
name  "Lerner"  as  it  is  being  used  by  this  defend- 
ant in  San  Jose  and  under  the  circumstances  pre- 
sented by  this  case  warrants  the  granting  of  an  in- 
junction.   That  is  all  that  is  involved. 

Mr.  Goldberg:    That  is  right.  [110] 

The  Court:  So  why  should  we  spend  two  days 
when  we  can  get  down  to  the  physical  facts  ? 

Mr.  Goldberg:  Of  course,  the  physical  facts  sur- 
rounding are  one  thing,  and  that  is  simple;  but  in 
addition  to  that,  we  have  the  extent  to  which  the 
operation  of  a  store  by  the  defendant  in  San  Jose 
affects  the  business  of  the  plaintiff.  Tliat  is  one 
thing  which  is,  I  think,  incumbent  on  us  to  prove. 
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The  Court:  Only  if  it  appears  that  there  is  a 
reason  for  holding  that  unfair  competition  exists. 
If  there  isn't  legal  basis  for  unfair  competition,  it 
wouldn't  make  any  difference  whether  the  plaintiff's 
business  is  affected  or  not,  because  everybody  has 
some  competition  in  their  business. 

Mr.  Robinson:  That  is  true.  I  don't  like  to  argue 
the  matter  at  the  beginning  of  the  trial. 

The  Court:  At  this  late  hour  I  am  telling  you  it 
is  wholly  unnecessary  to  take  up  matters  of  this 
kind,  because  I  think  you  both  agree  that  is  what 
the  issue  is. 

Mr.  Goldberg:  We  say  there  isn't  any  question 
as, to  the  infringement  in  the  use  of  the  name  that 
is  involved:  Imt  naturally,  subsidiary  to  that,  we 
have  a  burden  of  proving  those  things  that  entitle 
us  to  maintain  this  action. 

The  Court:  I  will  grant  that,  Mr.  Goldberg,  but 
there  isn't  the  remotest  connection  of  what  kind  of 
an  arrangement  these  stores  have  throughout  11:0 
United  States. 

Mr.  Goldberg:  I  never  asked  any  question  about 
the  interior.  [Ill]  That  was  done  by  counsel  for 
the  defendant. 

Tlie  Court:  You  offered  the  pictures  and  at  the 
same  time  can  we  eliminate  this  phase  of  the  ex- 
amination as  we  did  at  the  pre-trial  conference,  that 
the  issue  of  the  case  is  the  use  of  the  name  in  the 
manner  in  which  the  plaintiff  charges  it  was  used? 

Mr.  Goldberg:  I  don't  think  there  is  any  other 
question. 
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The  Court:    If  we  agree,  all  right. 

Mr.  Robinson:  Mr.  Magee  was  the  one  that 
brought  it  in. 

The  Court:  Then  I  will  eliminate  any  further 
examination  on  this  subject  and  we  will  take  an  ad- 
journment imtil  tomorrow  morning.  Will  you  have 
in  mind  the  understanding  we  made  as  to  the  issue 
we  are  to  test? 

Mr.  Goldberg:  If  I  have  a  misapprehension 
about  that,  I  would  like  to  be  correct. 

The  Court :    All  right. 

Mr.  Goldberg:  As  far  as  the  use  of  the  name  is 
concerned,  I  expect  to  prove  it  by  Mr.  Lerner.  We 
have  photographs,  and  it  is  admitted.  We  stai-t 
with  the  proposition  that  Mr.  Lerner  opened  a 
store  and  called  it  '' Lerner 's"  and  he  made  certain 
changes  later.    We  have  it  in  a  deposition. 

Mr.  Robinson:  "Lerner  Apparel"  is  the  name  on 
the  sign. 

Mr.  Goldberg :  The  question  is  w^hether  that  gives 
the  plaintiff  a  right  to  have  the  defendant  enjoined, 
and  I  think  one  of  the  things  we  have  to  prove  in 
this  case  is  confusion  or  [112]  likelihood  of  confu- 
sion. We  intend  to  prove  actual  confusion  in  that 
area,  and  we  think  when  we  have  proved  actual 
confusion  and  actual  damage  through  loss  of  busi- 
ness, and  actual  prospects  of  loss  of  business,  and 
the  defendant  made  no  attempt  when  he  opened  the 
store  under  a  name  used  by  the  plaintiff,  that  he 
didn't  differentiate  that,  we  are  entitled  not  to  have 
him  use  that  name. 
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The  Court :  You  are  making  an  argument,  and  it 
seems  to  me  the  fact  you  are  referring  to  in  your 
statement  you  just  made  shouldn't  take  over  an 
hour  to  cover. 

Mr.  Goldberg:  We  have  several  witnesses  from 
the  stores.  We  have  the  manager  and  we  have  de- 
partment heads. 

The  Court :  On  the  matter  of  people  saying  they 
were  confused? 

Mr.  Goldberg:  Yes.  These  same  witnesses  will 
prove  that  we  are  known  as  '' Lerner 's"  even  though 
we  have  the  sign  "Lerner  Shops"  on  the  front  of 
the  premises.  That  is  an  issue.  And  of  course  also 
we  would  show  that  the  defendant  carries  the  same 
type  of  merchandise,  the  same  classes  of  merchan- 
dise we  carry,  and  that  the  price  at  which  they  sell 
their  merchandise  falls  within  the  price  at  which  we 
sell  our  merchandise;  so  there  is  potential  as  well 
as  actual  competition  for  trade,  which  I  do  think 
that  once  we  finish  with  Mr.  Magee  that  our  othe]; 
witnesses  should  be  relatively  short. 

The  Court :  We  have  nothing  more  of  Mr.  Magee, 
have  we?  [113] 

Mr.  Robinson:     Oh,  yes. 

The  Court:    What  do  you  want? 

Mr.  Robinson :  I  want  him  tomorrow  on  the  man- 
ner in  which  the  name  is  used.  This  has  a  picture 
of  some  twenty  shops. 

The  Court:  You  have  already  shown  how  the 
pictures  show  the  names. 

Mr.  Robinson:    These  go  all  over  the  comitry. 
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The  Court:  I  am  not  going  to  consider  that.  I 
don't  see  that  that  is  material  to  the  case. 

Mr.  Groldberg:  I  don't  know  that  it  is  material. 
It  is  probably  collateral.  Counsel  stressed  a  great 
deal  the  fact  that  on  some  so-called  script  we  didn't 
open  up  a  store  in  Fresno  until  after  the  San  Jose 
store  was  opened.  I  have  twenty  more  individual 
pictures  of  script  signs.  I  haven't  brought  them  in, 
because  I  don't  think  it  is  relevant,  except  the  fact 
that  we  have  been  using  the  script  letters  in  more 
recent  years  than  the  block  letters  only  because  the 
defendant  stresses  the  fact  that  we  use  script  and 
they  use  block. 

The  Court :  I  thought  we  had  agreed  it  is  the  use 
of  the  name  that  is  only  material. 

Mr.  Goldberg:  We  do,  yes.  I  didn't  offer  that 
for  that  purpose. 

The  Court:  It  doesn't  seem  to  me  there  is  any- 
thing particularly  stereotyped.  There  is  a  certain 
similarity,  but  there  are  a  great  many  differentia- 
tions. The  ultimate  fact  [114]  upon  which  you  must 
rest  your  case  is  the  use  of  the  name  "  Lerner 's.^' 

Mr.  Goldberg:  That  is  basic,  and  other  things 
may  or  may  not  have  a  bearing.  I  don't  want  to  be 
met  with  the  argument  after  the  evidence  is  in  that 
there  is  a  difference  between  what  plaintiff  does  and 
what  the  defendant  does,  because  the  plaintiff  uses 
block  letters  and  the  defendant  uses  scri])t  letters, 
because  there  are  any  number  of,  dozens  of  signs 
where  the  company  uses  what  you  might  call  script, 
or  the  same  type  of  thing,  although  not  connected. 
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that  the  defendant  uses.     Now,  if  it  means  any- 
thing  

The  Court :  I  saw  the  picture  of  the  defendant 's 
sign,  and  as  I  remember  it,  it  is  a  continuous  line, 
and  that  is  not  true  in  the  case  of  your  sign.  If  we 
are  going  to  get  into  those  categorical  differences — 

Mr.  Goldberg:  I  don't  want  to  get  into  those 
categorical  differences.  I  say  that  if  we  are  going 
to  be  met  with  an  argument  after  the  evidence  that 
we  used  block  and  they  used  script,  and  that  tells 
the  customer  they  are  not  us,  I  say  that  doesn't  fol- 
low, because  we  have  a  lot  of  people  wh©  have  seen 
our  stores  in  many  places. 

The  Court:  But  I  couldn't  issue  an  injunction 
because  someone  from  Oshkosh  went  into  this  San 
Jose  store. 

Mr.  Goldberg:  I  say  I  don't  think  it  is  relevant 
how  the  sign  is  written.  [115] 

The  Court:  I  don't  see  how  there  is  any  need  for 
argument  now.  They  show  the  kind  of  lettering  used 
by  the  plaintiff  and  the  kind  of  lettering  used  by  the 
defendant,  and  in  my  mind  that  is  a  very  minor  as- 
pect, an  extremely  minor  aspect.  The  only  question 
involved  is  the  ilse  of  the  name. 

Mr.  Goldberg:  I  agree  with  your  Honor.  I  think 
it  is  minor. 

The  Court:  Is  there  anything  else  you  want  to 
examine  this  witness  about  ? 

Mr.  Robinson:  Yes,  there  is  one  matter  I  want 
to  ask  him  about  tomorrow  morning.  On  this  case 
I  must  point  out  the  complaint  alleges  that  we  have 
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deliberately  adopted  the  script  they  are  using,  and 

I  now  understand 

The  Court:  I  don't  wish  to  interrupt  you,  but  T 
don't  see  that  there  is  anything  to  argue  about.  The 
pictures  speak  for  themselves.    I  can  see  them. 

We  will  take  an  adjourmnent  until  tomorrow 
morning  at  ten  o'clock. 

(Thereupon  an  adjourimaent  was  taken  until 
Friday,  April  27,  1945,  at  10:00  a.m.) 


Friday.  April  27,  1945—10:00  a.m. 

The  Court:     Proceed. 

Mr.  Goldberg:  I  understood  Mr.  Robinson  had 
some  questions  on  a  particular  subject  he  wanted  to 
examine  ^Ir.  Magee  on.  There  were  a  few  questions 
I  find  I  hadn't  covered,  and  I  would  like  to  ask 
them  first. 

GRAHAJVI  MAGEE 

resumed. 

Further  Redirect  Examination 

Mr.  Goldberg:  Q.  Mr.  Magee,  in  its  operations 
covering  this  past  fiscal  year  and  prior  fiscal  years, 
did  you  state  plaintiff  made  a  profit  from  those 
operations'?  A.     Yes,  it  does. 

Q.  Can  you  tell  us  what  that  has  been  in  the 
last  fiscal  year? 

A.     It  was  in  excess  of  $2,000,000. 
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Q.  Does  the  plaintiff  have  a  net  worth,  I  mean 
by  that  a  balance  of  assets  in  excess  of  liabilities "? 

A.  For  the  year  ending  January  31,  1945,  it  was 
in  excess  of  $14,000,000. 

Q.  Can  you  tell  us  what  is  the  rate  of  mark-up 
which  the  plaintiff  uses  in  the  sale  of  its  merchan- 
dise? A.     Approximately  33  percent  average. 

Q.  Can  you  explain  what  that  means'?  I  mean, 
what  is  that  with  reference  to  the  selling  price  or  the 
cost? 

A.  In  other  words,  you  have  a  profit  of — the 
original  mark-up  is  [117]  approximately  33  percent 
under  your  cost. 

Q.  That  is  what  I  mean.  If  you  had  an  article 
that  cost  $1  you  would  sell  it  for  $1.33,  is  that  what 
you  mean  ?  A.     No,  for  $1.50. 

Q.  In  other  words,  the  33  percent  is  the  gross 
profit  on  the  sale  ?  A.     That 's  right. 

Q.  Now,  you  stated  yesterday  that  you  didn't 
know  of  any  other  store  operating  under  the  name 
of  "Lerner"  or  having  "Lerner"  in  its  name,  now 
in  this  area,  California  or  the  West  Coast,  carrying 
merchandise  that  is  sold  in  Lerner  stores.  In  mak- 
ing that  statement  do  you  have  in  mind  all  articles 
sold  by  you? 

A.  I  had  in  mind  any  store  selling  ready-to- 
wear;  that  is,  coats,  suits  and  dresses. 

Q.     What  about  millinery? 

A.     That  was  an  article  I  wasn't  referring  to. 

Q.  Is  millinery  a  substantial  item  in  your  opera- 
tion? A.     No,  it  is  not. 


Wilfred  A.  Lerner  163 

(Testimony  of  Graham  Magee.) 

Q.     Do  you  sell  it  in  all  of  your  stores  ? 

A.     Xo,  we  do  not. 

Q.  With  respect  to  the  various  stores  in  Cali- 
fornia \Yhich  you  have  testified  to,  there  are  now 
thirteen;  is  it  or  is  it  not  common  to  all  of  those 
stores  that  they  do  business  not  only  with  the  com- 
munity where  they  are  located  but  in  the  area  sur- 
rounding that  community  ? 

A.  The  store  does  business  from  people  living 
in  the  immediate  vicinity  and  outlying  districts. 

Q.     Yes.  A.     Yes.  [118] 

Mr.  Goldberg:  Those  are  all  the  questions  I 
have. 

The  Court:    Anything  else? 

Further  Recross  Examination 

Mr.  Robinson:  Q.  Mr.  Magee,  when  you  an- 
swered the  question  yesterday  to  which  Mr.  Gold- 
berg directed  your  attention  as  to  whether  or  not 
you  knew  of  any  other  store  on  the  West  Coast  us- 
ing the  name  ''Lerner*'  handling  any  item  of  mer- 
chandise that  Lerner  Shops  handled,  and  you  an- 
swered "Xo,"  you  didn't  at  that  time  know  of  any, 
wliether  they  handled  a  minor  item  or  coats,  suits 
and  dresses? 

A.  What  I  was  intending  to  answer,  and  I  was 
maybe  a  little  confused,  I  assumed  we  were  talking 
about  ready-to-wear,  that  is,  dresses,  suits  and  coats. 
I  liave  known  for  some  time  that  there  are  other 
stores   in   the   State   of   California   witli   the   name 
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*' Lerner."    One  sells  men's  haberdashery  and  one 

sells  ladies'  hats. 

Q.  You  didn't  know  about  the  hat  shop  yester- 
day? A.     Oh,  yes,  I  did. 

Q.     AYhen  you  told  me  it  was  utterly  fantastic — 

A.  I  was  referring  to  ladies'  ready-to-wear  ap- 
parel, dresses,  coats  and  suits. 

Q.  You  never  explained  to  me  what  became  of 
your  Lerner  Blouse  Company.  You  know  what  I 
mean  by  that ;  I  mean  the  Lerner  Blouse  Company 
which  later  became  Lerner  Stores.  As  far  as  you 
are  concerned,  there  is  no  further  Lerner  Blouse 
Company,  is  there'? 

A.  We  had  two  Lerner  Blouse  companies;  one 
was  [119]  formed  in  New  Jersey  and  one  was 
formed  in  Delaware. 

Q.     And  they  changed  their  names'? 

A.     Both  changed  their  names. 

Q.  And  became  Lerner  Stores  Corporation  of 
New  Jersey  and  Delaware,  respectively? 

A.     That's  right. 

Q.     And  one  of  them  went  into  bankruptcy? 

A.     No,  they  both  went  into  bankruptcy. 

Q.     They  both  went  into  bankruptcy? 

A.  That's  right.  In  fact,  three  companies  went 
into  bankruptcy. 

Q.     All  three  companies  went  into  bankruptcy? 

A.     No,  three  companies  went  into  bankruptcy. 

Q.  Incidentally,  about  this  company  going  into 
bankruptcy,  you  said  Lerner  of  California  bought 
its  assets? 
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A.  That  is  not  true;  I  didn't  make  that  state- 
ment. 

Q.  Didn't  you  say  one  of  the  companies  went 
into  bankruptcy  and  Lerner  of  California  bought  its 
assets,  immediately  before  it  went  into  bankruptcy? 

A.     That's  right. 

Q.  So  is  had  the  obligation  of  Lerner  of  Cali- 
fornia to  pay  for'? 

A.  That's  right.  On  merchandise  you  had  notes ; 
and  on  the  fixtures,  furniture,  and  equipment,  and 
goodwill,  there  was  capital  stock. 

Q.     What  was  accomplished  by  that  bankruptcy? 

The  Court :  I  thought  we  went  into  this  before, 
counsel. 

Mr.  Goldberg:    I  don't  want  to  object 

Mr.  Robinson:  I  want  to  find  out  if  they  wiped 
out  leases  by  that  bankruptcy.  [120] 

The  Court:     We  are  getting  pretty  far  afield. 

Mr.  Robinson:  I  agree  with  your  Honor  we  are 
getting  pretty  far  afield,  ]Dut  I  have  to  meet  the 
issue  as  it  is  presented.  I  will  ask  just  one  more 
question. 

Q.  Wei-e  any  leases  wiped  out  by  that  transfer 
and  the  l^ankruptcy  of  the  corporation  whose  assets 
were  acquired  by  Lerner  of  California? 

A.     I  don't  believe  so,  no. 

Q.     Is  there  a  Lerner  Blouse  Company  today? 

A.     No,  sir,  not  owned  by  Lerner  Company. 

Q.     Not  owned  by  Lerner  Company? 

A.     That's  right. 

Q.     But  there  is  a  Lerner  Blouse  Company? 
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A.     Yes. 

Q.     It  is  quite  a  well-known  outfit  ? 

A.     It  is  a  manufacturer. 

Q.     It  is  a  manufacturer  ?  A.     Yes. 

Q.     And  it  advertises,  doesn't  it? 

A.     I  don't  think  it  advertises. 

Q.  You  don't  know  if  it  did  or  did  not?-  You 
look  in  the  trade  journals  and  are  familiar  with  the 
business  ? 

A.  It  may  be  in  the  women's  business;  I  don't 
recall. 

Q.  Incidentally,  does  the  Midwest  outfit  adver- 
tise, this  other  outfit?  A.     Lerner- Vogue ? 

Q.    Lerner- Vogue. 

A.     J.    S.   Lerner- Vogue. 

Q.     What  States  are  they  in  ?  A.     Well 

The  Court:  Counsel,  I  don't  want  to  be  adamant 
about  this  thing.  I  know  how  lawyers  feel,  but  it 
doesn't  serve  any  useful  purpose  to  go  over  the 
same  ground  again.  I  thought  [121]  we  were  agreed 
we  were  to  get  down  to  your  Store  in  San  Jose  that 
is  rmi  by  your  client. 

Mr.  Robinson:  I  am  satisfied  to  do  that  if  Mr. 
Goldberg  will  make  a  binding  statement  that  these 
issues  are  out  of  the  case,  because  Mr.  Goldberg  is 
not  precluded  in  a  later  proceeding  in  a  higher  court 
on  these  things  permitted  to  go  unchallenged. 

The  Court:  In  order  that  the  record  may  be 
clear  on  the  rights  of  both  parties,  I  will  say,  for 
the  record,  the  Court  doesn't  intend  to  make  any 
finding  concerning  any  of  these  matters  and  will 
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confine  itself  to  whether  or  not  there  is  unfair  com- 
petition by  the  use  of  this  name  under  the  circum- 
stances, as  they  present  themselves  in  the  record, 
pertaining  to  the  time  the  defendant  was  engaged 
in  business  in  San  Jose. 

Mr.  Robinson:  The  particular  problem  I  was 
addressing  myself  to  is  now  merely  preliminary 
to  bring  the  witness  back  to  the  previous  state  of 
conversation :  Was  this  principle  that  is  being  urged 
here  of  a  sort  of  right  of  expansion  by  osmosis  into 
outlying  areas  ?  And  I  am  about  to  show  that  Ler- 
ner Shops  themselves  don't  believe  in  that  prin- 
ciple, and  themselves  violated  it.  If  the  Court  will 
indicate  to  me  that  I  am  not  required  to  meet  that, 
that  is  to  say,  that  this  point,  that  it  may  be  deemed 
unfair  competition  on  Mr.  Lerner 's  part  to  have 
opened  in  San  Jose,  because,  as  Mr.  Goldberg  con- 
tends, he  should  have  expected  that  once  Lerner 
sets  u])  in  San  Francisco,  and  in  line  with  this 
policy [122] 

The  Court:  I  will  say  right  now  that  the  Court 
will  exclude  that  issue.  The  only  question,  as  I  see 
it,  rn  this  case,  is  whether  the  use  of  this  name  on 
the  street  in  San  Jose  with  the  nearest  j^laii^tiff's 
store  in  San  Francisco  constitutes  unfair  competi- 
tion. I  can't  see  that  some  secret  intention  on  the 
part  of  plaintiff  could  possibly  cause  any  rights  to 
be  vested  in  that. 

Mr.  Goldberg:  I  would  like  to  have  it  appear, 
however,  we  do  not  stipulate  or  consent  that  this 
theory  on  which  we  rely,  which  is  supported  by  au- 
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thority,  that  there  is  an  area  of  normal  expansion 

to  which  we  are  entitled. 

The  Court :  I  understand  that  is  your  contention ; 
but  a  theory  of  law  can't  take  the  place  of  facts. 

Mr.  Goldberg:  That's  right;  we  think  there  are 
facts  that  sustain  our  theory. 

The  Court:  But  you  have  put  into  the  record 
that  you  had  this  lease,  and  you  have  it,  and  as  I 
say,  the  Court  is  going  to  confine  itself  to  the  ques- 
tion as  to  whether  or  not  the  use  of  the  name  by 
this  defendant  in  his  store  under  the  circumstances 
that  the  record  will  disclose,  and  having  in  mind 
the  plaintiff's  operation  and  store  in  San  Francisco 
and  Oakland  constitutes  unfair  competition;  and 
the  other  consideration,  as  to  whether  or  not  there 
is  any  intention  to  have  a  store  there,  the  Court 
isn't  concerned. 

Mr.  Goldberg :  I  would  like  to  say  this :  We  are 
not  relying  [123]  on  any  unannounced  or  secret  in- 
tention and  we  are  not  relying  exclusively  by  any 
means  on  the  fact  that  we  had  negotiated  a  lease 
which  was  in  existence  when  the  defendant  opened 
his  business;  but  we  do  rely  on  the  general  course 
of  conduct  in  the  operation  of  its  business,  that  it 
is  an  expanding  business,  that  it  already  had  thir- 
teen stores  in  California  and  was  actually  negoti- 
ating and  had  negotiated  leases  for  many  other 
purposes ;  that  it  was  part  of  its  practice  to  expand 
into  areas  like  San  Jose. 

The  Court:  The  record  will  show  whatever  the 
policy  of  the  company  is  in  that  respect.   I  will  say 
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for  the  benefit  of  counsel  for  the  defendant  in  that 

regard  that  I  can't  see  anything  to  that  point,  at  all. 

Mr.  Goldberg:  I  must  say  there  are  a  lot  of 
other  courts  that  have  seen  it. 

The  Court:  That  may  be  true,  but  if  that  the- 
ory were  correct,  there  would  be  no  place  in  the 
United  States  that  any  man  having  the  name  of 
Lerner  could  open  a  store. 

Mr.  Goldberg:  I  think  your  Honor  overdraws 
that.  It  would  be  true,  if  we  were  in  Xew  York 
City  and  we  started  to  expand,  we  could  not  say, 
since  we  expect  to  get  into  California,  this  would 
be  the  case.  But  in  this  case  this  was  an  imminent 
situation.  That  is  why  the  rule  of  law  is  applicable 
to  us,  whereas  it  would  not  be  if  we  would  say  we 
hope  to  open  in  Canada,  and  nobody  can  open  a 
store  in  Canada  mider  the  name  of  Lerner.  [124] 

The  Court:  I  don't  think  it  applies  to  this  case. 
The  record  will  show  that,  if  a  judgment  should 
go  against  you.  What  your  contention  is,  is  in  the 
record.    So  there  can't  be  any  question  about  it. 

Mr.  Robinson:  I  am  in  a  paradoxical  position. 
It  is  in  the  record  and  I  agree  with  your  Honor 
it  has  no  application  to  the  case;  but  at  the  same 
time  it  goes  unchallenged  and  if  Mr.  Goldberg  is 
successful  in  another  forum  and  he  has  that  un- 
challenged set  of  facts  there,  where  does  that  lead 
me?  In  other  words,  I  have  to  meet  the  issue,  but 
I  don't  think  it  is  relevant. 

The  Court:  The  issue  is  there  for  what  it  is 
worth. 
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Mr.  Robinson:  What  I  was  trying  to  prove  and 
answer  was  that  this  so-called  policy  which  Mr. 
Goldberg  refers  to,  and  upon  which  he  claims  a 
legal  right,  the  policy  of  expansion  as  enunciated 
by  the  Lerner  Company,  where  they  go  where  they 
please,  they,  themselves,  are  violating  their  own 
policy. 

The  Court:     I  don't  understand  what  you  mean. 

Mr.  Robinson:  They,  themselves,  would  have 
no  hesitancy  in  coming  into  San  Francisco,  San 
Jose,  or  any  other  i3lace,  if  there  was  somebody 
else  there  doing  business  under  the  name  of  Ler- 
ner, or  going  into,  say, — well,  let  us  take  a  case 
where  neither  party  is — let  us  go  to  Salt  Lake  City, 
where  they  and  somebody  else  were  equidistant 
from  Salt  Lake  City,  and  they  say,  "You  can't 
come  in  here."  [125] 

The  Court:  Just  a  minute.  That  is  a  matter  of 
argument.  All  this  witness  can  do  is  give  his 
opinion. 

Mr.  Robinson:  I  want  to  show  what  they  actu- 
ally did. 

The  Court:  You  mean  there  is  actually  some 
other  business  doing  the  same  kind  of  business 
as  Lerner  and  they  went  into  that  field? 

Mr.  Robinson:     Yes. 

The  Court:     Go  ahead. 

Mr.  Robinson:  Q.  You  recall  I  asked  you  what 
States  J.  S.  Lerner- Vogue  was  doing  business  in? 

A.     Yes. 

Q.  It  is  all  one  outfit,  although  it  has  two 
names  ?  A.     Yes. 
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Q.     Do  you  know  what   States  they   are   doing 
busmess  in? 

A.     Their  home  office  is  in  Kansas  City,  and  they 
are  in  the  States  going  south. 

Q.     Are  you  sure  they  are  in  those  States? 

A.     Yes. 

Q.     They  were  there  before  you  ? 

A.     Xo,   sir. 

Q.     In  what  States  were  they  in  before  you? 

A.     I  don't  know  of  any. 

Q.  Isn't  it  a  fact  that  you  say  they  were  there 
ten  years  before  you  discovered  they  were  there? 

A.     That  is  my  recollection. 

Q.     Are  they  in  Kansas?  A.     Kansas,  yes. 

Q.     And  you  are  in  Kansas  ? 

A.  I  think  they  are  in  Kansas,  I  don't  know.  I 
don't  know  where  their  stores  are  located. 

Q.     Mr.  Magee,  do  you  mean  to  tell  the  Court 

A.  I  do  not  know  whether  they  have  any  stores 
in  the  State  of  [126]  Kansas. 

Q.     You  know  you  have? 

A.     I  definitely  do. 

Q.  And  you  don't  know  whether  they  have  stores 
in  Kansas?  A.     I  don't  know. 

Q.  Then  how  do  you  know  whether  they  were 
there  before -or  after  you  got  into  Kansas,  if  you 
don't  know?  A.     I  don't  know. 

Q.  Then  your  answei'  that  they  were  there  be- 
fore you 

A.     I  said  I  had  no  recollection. 
Q.     Now,  what  is  your  recollection? 
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A.     I  have  no  recollection. 

Q.    At  this  moment  you  have  no  recollection? 

A.  I  don't  know  whether  they  have  any  stores  in 
Kansas. 

Q.  And  you  don't  know  whether  through  the 
Middle  West  Lerner  Stores  Corporation,  the  plain- 
tiff, or  one  of  its  subsidiaries  has  stores  in  the  same 
trading  area  as  ''J.  S.,"  or  Lerner- Vogue ? 

A.     I  know  they  do  have. 

Q.     You  know  they  do  have? 

A.     That's  right. 

Q.     In  the  same  trading  area? 

A.     That's  right. 

Q.  And  then  you  don't  know  whether  they  were 
there  before  you,  or  after  you? 

A.     I  don't  know. 

The  Court :  You  mean  there  is  not  a  single  case 
you  can  tell  us  in  these  dates  whether  or  not  your 
store  was  there  before  them? 

A.  Surely;  I  know  in  San  Antonio,  Texas,  we 
were  there  first. 

Q.  Is  there  any  place  you  can  say  they  were 
located  before  you  ?  A.     No.  [127] 

The  Court:  Q.  But  you  had  litigation  against 
them  ? 

A.  We  brought  suit  against  San  Antonio,  Texas, 
and  kept  them  out. 

Mr.    Robinson:     Q.     These    other    places,    yo 
don't  know  whether  they  were  near  you,  or  in  you 
trade  area,  and  you  brought  no  litigation  against 
them  and  they  brought  no  litigation  against  you? 
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A.     I  don't  know  where  they  opened  those  stores. 

Q.     How  far  is  Topeka  from  Kansas  City? 

A.     I  don't  know. 

Q.     How  far  is  Wichita  from  Kansas  City  ? 

A.     I  don't  know. 

Q.     Can  you  give  me  an  approximation  ? 

A.  I  am  guessing;  Wichita  may  be  a  hundred 
miles  from  Kansas  City. 

Q.     You  travel  that  area? 

A.     I  travel  all  over  the  United  States. 

The  Court :     Let  us  get  on  with  this,  gentlemen. 

Mr.  Robinson:  Q.  Do  you  consider  Wichita  in 
the  trading  area  of  Kansas  City,  where  Lemer- 
Vogue  has  four  stores? 

A.     I  couldn't  consider  it  so. 

Q.  If  it  is  about  100  miles,  it  is  about  the  same 
distance  as  Sacramento  to  San  Francisco? 

A.     That's  right. 

Q.  Do  you  consider  Sacramento  in  the  trade 
area  of  San  Francisco? 

A.  I  would  say  people  in  Sacramento  trade  in 
San  Francisco. 

Q.  Your  Market  Street  store  does  considerable 
business  with  people  from  Sacramento? 

A.  I  wouldn  't  say  ' '  considerable  business. ' '  They 
do  some  business. 

Q.  You  would  say  they  do  considerable  busi- 
ness in  San  Jose  ?  A.     They  do  business.  [128] 

Q.     Would  you  say  it  is  considerable? 

A.     I  wouldn't  say. 
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Q.  Do  you  know  how  this  Middle  West  firm  is 
referred  to  by  the  public? 

A.     "J.  S.  Lerner- Vogue. " 

Q.  You  mean  when  a  customer  in  Kansas  City, 
or  in  Texas,  or  in  any  other  place  where  they  have 
a  store,  refers  to  that  store,  he  refers  to  it  as  "J. 
S.  Lerner- Vogue. " 

A.     They  probably  call  it  ''Lerner- Vogue." 

Q.     Lerner- Vogue ?  A.     That's  right. 

Q.     They  wouldn't  call  it  "Lerner,"  would  they? 

A.     That  is  what  we  are  trying  to  stop. 

Q.  I  mean,  if  I,  as  a  customer,  were  referring 
to  a  certain  one  of  four  stores  in  Kansas  City  where 
I  bought  some  merchandise,  what  do  you  think,  or 
how  do  you  suppose  I  would  refer  to  the  shop? 

A.     Lerner-Vogue. 

Q.  And  you  say  that  because  the  store  is  ad- 
vertised as  "Lerner-Vogue,"  is  that  right? 

A.     That's  right. 

Q.  And  your  stores  arc  advertised  as  "Lerner 
Shops,"  are  they?  A.     That's  right. 

Q.     Without  variation? 

A.     That  is  correct. 

Q.  And  as  a  matter  of  fact,  has  not  some  ef- 
fort been  made  by  your  firm  to  implant  the  idea 
that  "Lerner"  and  "Shops"  go  together,  and  I 
am  referring  to  the  plural?  You  always  have  the 
plural,  never  the  singular? 

A.     That's  right.. 

Q.  Even  if  you  have  one  store  in  a  city  you  have 
the  word  ' '  Shops  ?  "  A.     That 's  right.  [129] 
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Q.  Have  you  not  made  some  effort  to  create  an 
association  of  ideas  so  that  the  phrase,  "The  Ler- 
ner Shops"  or  "Lerner  Shops"  will  be  used,  so 
that  the  word  "Shops"  will  always  be  a  part  of 
the  name? 

A.     Our  trade  name  is  "Lerner  Shops." 

Q.  You  have  on  some  occasions  taken  steps  to 
encourage  the  use  of  that? 

A.     I  don't  know  what  you  mean. 

Q.  I  mean,  so  that  people,  just  as  they  refer  to 
"Lerner- Vogue"  and  not  to  " Lerner 's,"  according 
to  you,  or  to  "J.  S.  Lerner- Vogue, "  and  not  to 
" Lerner 's,"  or  to  "Vogues;"  you  have  also  taken 
some  steps  to  see  that  people  refer  to  you  as  "Ler- 
ner Shops?" 

A.     No,  they  refer  to  us  as  "  Lerner 's." 

Q.     I  didn't  ask  you  that. 

A.  We  have  taken  no  steps  other  than  have 
the  name  on  our  stores,  "Lerner  Shops." 

Q.  Why  do  you  say  they  refer  to  you  as  Ler- 
ner's?  Don't  you  refer  to  "Lerner- Vogue"  as  " Ler- 
ner's?" 

Mr.  Goldberg:  I  object  to  that  as  argumenta- 
tive. 

The  Court:  Of  course  it  is.  The  Court  is  able 
to  draw  its  own  conclusion  from  the  facts  here. 

Mr.  Robinson:     All  right. 

Q.  Mr.  Magee,  you  are  quite  famliar  with  the 
San  Francisco  Market  store,  aren't  you? 

A.     Yes,  sir. 

Q.     I  hand  you  Phuntiff's  Exhibit   1,   wliicli   is 
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a  photograph  of  that  store,  and  call  your  atten- 
tion to  a  central  column.   You  observe  that,  do  you 
not  ?  A.    Yes. 

Q.  Do  you  remember  the  inscription  that  was  on 
both  sides  of  [130]  that  column,  in  metallic  rays, 
likewise  about  four  inches  high,  about  the  time 
of  the  commencement  of  this  action,  and  for  sev- 
eral months  thereafter  ? 

A.  The  only  thing  I  can  testify  is  as  to  what  is 
there  now.  I  don't  know  what  was  there  four  months 
ago.    Someone  may  have  changed  that. 

Q.  That  is  what  actually  happened.  Someone 
changed  that  I  A.     I  don't  know. 

Q.  And  wasn't  there  the  words  on  there,  '*This 
is  the  Lenier  Shop?" 

A.     I  do  not  know  that. 

Q.     You  do  not  know  that?  A.     No. 

Q.  And  you  don't  know  that  it  was  changed 
after  that  fact  was  mentioned  in  a  pre-trial  con- 
ference in  this  courtroom? 

A.     I  do  not  know  that. 

Q.  And  you  do  not  know  that  now  the  language 
is  a  little  bit  different,  and  there  is  a  temporary 
sign  put  over  that  language? 

A.  I  looked  at  it  yesterday  as  I  walked  in  the 
store,  and  it  looked  like  a  permanent  sign. 

Q.  Did  you  make  a  note  of  whether  it  was  a 
permanent  sign  ? 

A.    It  looked  permanent  to  me. 

Q.     What  did  it  say? 

A.     It  said,  "Lerner  Shops,"  and  it  described 
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the  merchandise  we  sell  there.    I  made  no  minute 

inspection. 

Q.     I  hand  you  a  picture  of  that  column. 

A.     Yes. 

Q.     Is  that  a  bronze  sign,  Mr.  Magee? 

A.     That  is  very  difficult  to  ascertain  from  this 
photograph.  [131] 

Q.     What   did   you   ascertain   when   you   looked 
at  it?  A.     It  looked  to  me  like  a  bronze  sign. 

Q.     Isn't  it  a  bronze  frame  with  a  card? 

A.     I  looked  at  it  yesterday. 

Q.     The  textual  material  is  on  a  card? 

A.     Yes. 

Q.  You  didn't  mean  to  indicate  it  was  a  bronze 
sign  yesterday  ? 

A.     No,  I  meant  it  was  a  bronze  frame. 

Q.  Under  that  sign  there  is  miderneath  the  sign 
the  words  ''This  is  the  Lerner  Shop." 

A.     No,  I  don't  know  that. 

Mi\  Robinson:  We  will  offer  this  as  defendant's 
Exhibit  first  iii  order. 

The  Court:     All  right. 

(Photograph  was  marked  Defendant's  Ex- 
hibit A.) 

The  Court:     Anything  else  with  this  witness? 

Mr.  Robinson:  We  will  be  through  with  him 
very  shortly,  your  Honor.  I  asked  about  the  Ler- 
ner Blouse  Company,  and  I  hand  you  now  page 
12  of  a  trade  paper,  called,  ''Shortswear,"  or 
rather,  "Women's  Wear  Daily,"  dated  February 
21,  1945,  and   I  call  your  attention  to  the  upper 
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left-hand  corner,  where  there  is  an  ad  which  says, 
*' Lerner,  the  House  of  Personality,"  and  the  sig- 
nature under  the  ad  is  ''Lerner  Blouse  Company." 

A.     That's  right. 

Q.     That  is  one  of  your  firms? 

A.     No,  it  isn't. 

Q.  That  is  a  New  York  firm  that  sells  blouses  to 
the  retail  trade"? 

A.  No,  the  Lerners  have  a  cousin,  Ben  Lerner, 
in  the  [132]  blouse  buiness. 

Q.  You  made  no  efforts  to  put  him  out  of  busi- 
ness, did  you? 

Mr.  Goldberg:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

The  Court:     Sustained. 

Mr.  Robinson:  We  offer  this  as  Defendant's 
Exhibit  B. 

Mr.  Goldberg:  I  object  to  that,  if  the  Court 
please,  on  two  grounds. 

The  Court :  I  will  sustain  the  objection  on  what- 
ever gi'omid  you  have.  I  think  it  is  immaterial. 
Counsel  may  have  it  marked  for  identification. 

(Page  12  of  trade  paper,  "Women's  Wear 
Daily,"  dated  February  21,  1945,  marked  De- 
fendant's Exhibit  B  for  Identification.) 

Mr.  Robinson:  Q.  Now,  Mr.  Magee,  among  the 
things  which  you  called  advertising,  and  you  re- 
call you  said  store  fronts,  window  background  pic- 
tures, tickets  in  the  windows  with  the  name  on, 
the  physical  layout,  you  said  your  store  windows 
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were  characterized  by  what  is  called  a  billboard 

sign? 

A.     That's  right. 

The  Court :  He  has  already  answered  that.  Why 
go  over  it  again? 

Mr.  Robinson:  Just  one  other  question,  your 
Honor : 

Q.  The  billboard  sign  is  not  peculiar  to  Ler- 
ner's?  A.     We  were  the  first  ones  to  use  it. 

Q.     But  everybody  else  is  using  it  now? 

A.  A  number  of  our  competitors  are  using  it 
now. 

Q.  A  number  of  your  competitors  are  using  it 
now?  A.     That's  right. 

Q.  In  other  words,  right  up  and  down  that  same 
block,  Zukor  uses  it,  Grayson  uses  it,  Hale  Bros, 
uses  it;  I  believe  the  two  shoe  companies  use  it. 
What  you  mean  by  billboard  is  the  name  of  the 
firm  in  large  letters  against  a  background  of  some 
kind? 

A.  The  front  of  the  San  Francisco  store  is  a 
billboard  front. 

Q.     Grayson  also  has  a  billboard  front? 

A.     They  have  a  temporary  setup. 

■Q.  But  it  is  a  billboard  front,  made  up  of  war 
materials?  A.     I  think  it  does. 

Q.     It  runs  higher  than  yoiu*s? 

A.     I  think  it  does. 

Q.     Zukor 's  has  one  like  yours? 

A.  I  don't  recall;  be  has  a  store,  but  I  don't 
know  what  kind  of  a  sign  he  has. 
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Q.  Don't  you  know  he  has  a  white  marble  back- 
ground, just  like  yours?  A.     No,  I  don't. 

Mr.  Robinson :     That  is  all. 

Q.  Oh,  just  one  other  question,  Mr.  Magee.  Do 
you  identify  this  signf  I  better  show  it  to  Mr. 
Goldberg.  (Photograph  shown  to  Mr.  Goldberg.) 
Do  you  identify  that  sign,  the  word  "Lerner?" 

A.     Well,  it  says  "Lerner." 

Q.     Can  you  identify  it  as  one  of  yours? 

A.     It  is  my  opinion  it  is  not.  [134] 

Q.     Does  it  resemble  yours?  A.     No. 

Q.  It  is  a  billboard  sign,  is  it  not,  with  the  word 
^'Lerner"  m  block  letters?  A.     That's  right. 

Q.     In  conventional  block  letters? 

The  Court:     Q.     Well,  you  can't  identify  it? 

A.     No. 

The  Court:     Ask  the  next  question. 

Mr.  Robinson:  Q.  You  don't  know  where  that 
sign  is?  A.     No,  sir. 

Q.     Or  where  it  has  ever  l:ieen?  A.     No,  sir, 

Q.  Suppose  I  hand  you  part  of  the  photograph 
with  the  word  "shop"  on  it,  and  put  it  under  that. 
Can  you  identify  it  now  ?  A.    No,  sir. 

Q.  If  there  was  a  sign  that  size  in  the  neigh- 
borhood of  one  of  youi'  principal  stores,  you  would 
know  about  it,  wouldn  't  you  ? 

Mr.  Goldberg:  May  we  inquire  as  to  what  size 
counsel  is  talking  about?  The  photograph  doesn't 
indicate  the  size. 

Mr.  Robinson:  I  wdll  give  you  the  size.  The  area 
represented  by  this  photograph  is  over  8x10  feet. 
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The  Witness :    What  is  the  question  ? 

Mr.  Robinson :  Q.  The  area  represented  by  that 
photograph,  8x10  feet,  and  the  letters  are  over  one 
foot  high. 

A.     What  is  the  question? 

Q.  If  there  was  a  sign  that  size  in  the  neigh- 
borhood of  one  of  your  principal  stores,  you  would 
know  it,  wouldn't  you? 

A.     What  sign,  with  the  combination  ?  [135] 

Q.  With  or  without,  either  way,  the  word  "Ler- 
ner,"  a  word  in  which  you  are  greatly  interested? 

A.  It  all  depends  what  business  this  tenant  would 
be  in.  There  is  Lerner  carpet  stores  and  "Lerner 
Hat  Shoi3s.'' 

The  Court :  You  are  referring,  I  suppose,  to  one 
of  his  stores? 

Mr.  Robinson:  Xot  to  one  of  his  particular 
stores.  I  am  referring  to  a  neighboring  store  that 
handles  items  that  he  handles.  He  told  us  yester- 
day there  was  no  store  on  the  West  Coast  handling 
the  goods  he  handles. 

The  Witness:     I  meant  coats,  dresses  and  suits. 

Q.     By  other  stores? 

A.  There  is  a  men's  hat  shop  called  "Lernei." 
It  is  called  "Lerner  Millinery."  I  believe  there  is 
a  carpet  shop  called  "Lerner."  I  believe  there  are 
no  others. 

Q.     Do  you  handle  hats?  A.     Yes. 

Q.     Where  is  that  hat  store  you  mentioned? 

A.     On  Mission  street. 
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Q.  Exactly  two  blocks  from  your  place  of  busi- 
ness "?  A.    Yes. 

Q.     That  sign  is  from  that  store. 

A.     I  paid  no  attention  to  that. 

Q.     You  know  about  it? 

A.     I  paid  no  attention  to  that. 

Q.  I  suppose  that  no  one  ever  came  in  to  you, 
exchanging  a  hat  with  you  that  they  bought  up  the 
street,  did  they?  A.     I  wouldn't  know  that. 

Q.    You  wouldn  't  know  that  ?  A.     No.  [136] 

Mr.  Robinson:  Will  it  be  stipulated  that  this  is 
the  store  at  1025  Market  Street  depicted  in  this  pic- 
ture, within  two  blocks  of  your  store? 

Mr.  Goldberg:  I  can't  stipulate  to  that.  I  don't 
know  anything  about  it. 

Mr.  Robinson:     We  will  show  that.    That  is  all. 

Redirect  Examination 
By  Mr.  Goldberg : 

Q.  On  those  stores  we  have  heard  so  much  about 
in  the  Midwest,  you  said  under  an  agreement  some 
stores  were  called  by  a  name  other  than  Lerner 's?" 

A.  Yes,  "Joan-Eddy."  That  has  become  their 
trade  name  and  they  have  agreed  to  market  their 
merchandise  under  that  name  in  all  stores. 

Mr.  Goldberg:     That's  all. 

The  Court:     That's  all,  step  down,  Mr.  Magee. 

Mr.  Goldberg:     Mr.   Silverman,  please. 
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MILTON  SILVERMAN, 

called  as  a  witness  by  Plaintiff ;  sworn. 

The  Clerk:     Will  you  state  your  name  to  the 
court,  please  ? 
A.     Milton  Silverman. 

Direct  Examination 
By  Mr.  Goldberg : 

Q.     Mr.  Silverman,  what  is  your  occupation? 

A.  I  am  the  manager  of  the  Lerner  Shops  at 
831  Market  Street,  and  the  supervisor  of  the  store 
at  220  Grant  Avenue. 

Q.     Of  Lerner 's?  A.     Lerner 's.  [137] 

Q.  How  long  have  you  been  employed  by  the 
Lerner  Stores  Corporation,  or  any  of  its  subsidi- 
aries? A.     Approximately  nine  years. 

Q.     How  long  have  you  served 

Mr.  Robinson:  I  think  we  ought  to  know  which 
subsidiaries  he  is  working  for. 

The  Court:  Don't  interrupt  so  much,  please, 
counsel.  Every  time  you  do  it  leads  to  a  speech 
and  an  argument.  If  you  have  an  objection,  make 
it.  You  gentlemen  are  experienced  lawyers  and 
you  are  taking  too  much  of  the  Court's  time  in  a 
case  with  a  simple  issue  to  it.  Again,  I  say  at  the 
risk  of  calling  for  your  criticism,  it  is  getting  tire- 
some. Let's  get  on  with  the  case. 

Mr.  Goldberg:  Q.  Mr.  Silverman,  how  long 
have  you  been  employed  in  your  present  position? 

A.     Two  and  a  half  years. 

Q.     Prior  to  that  time  where  were  you  employed  ? 
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A.  I  was  with  the  same  organization  in  Cleve- 
land. 

Q.     In  what  capacity? 

A.  Managing  the  Lerner  Shops  in  Cleveland 
for  approximately  four  and  a  half  or  five  years. 

Q.  Prior  to  that  time  what  sort  of  work  did  you 
do  for  the  company? 

A.     Prior  to  joining  Lerner 's? 

Q.     No,  prior  to  going  to  Cleveland. 

A.     I  had  the  Syracuse  store  for  a  year. 

Q.  Can  you  tell  us  what  items  of  merchandise 
the  stores  handle  here  in  San  Francisco  ? 

Mr.  Robinson:     There  is  no  dispute  about  that. 

The  Court :     It  has  already  been  covered. 

Mr.  Goldberg:  If  the  Court  please,  it  is  an  im- 
portant matter,  I  think,  from  the  standpoint  of  un- 
fair competition. 

The  Court:  You  have  another  witness  already 
who  has  testified  to  that.  It  doesn't  need  any  corrob- 
oration. The  secretary  testified  in  great  detail  c"- 
to  the  articles  that  were  handled. 

Mr.  Goldberg:  Then  my  next  question  of  this 
witness  is  the  range  of  price  at  which  these  items 
you  handle  are  sold. 

A.  They  are  popular-priced.  Do  you  want  me 
to  name  each  one  ? 

Q.     Yes,  the  range. 

A.  We  can  start  with  our  blouse  department. 
We  carry  blouses  from  a  dollar  to  $6.95.  We  carry 
sweaters  from  $1  to  $6.98;  we  carry  skirts  from 
$1.98  to  $7.98;  we  carry  slacks  from  $1.95  to  $6.98; 
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we  carry  slack  suits  from  $3.95  to  $14.95.  We  carry 
lingerie  starting  with  slips  that  range  from  $1.29 
to  $5.98;  gowns  from  $1.98  to  $5.98. 

Q.     By  ''gowns"  you  mean  nightgowns? 

A.  Nightgowns.  We  carry  hosiery,  ranging  in 
l^rice  from  50  cents  to  $1.35.  In  our  dress  depart- 
ment we  carry  dresses  from  $4.95  to  $29.95,  de- 
pending upon  the  season.  In  our  coat  department, 
we  carry  coats  from  $9.95  to  $79.95. 

Q.  While  you  are  on  coats,  you  liave  both  fur- 
trimmed  and  untrimmed? 

A.  All  right:  we  carry  untrimmed  coats  from 
$9.95  to  $39.95;  and  we  carry  fur-trimmed  coats, 
$24.95  to  $79.  In  our  suit  department  we  carry  suits 
from  $6.95  to  $39.95.  [139] 

Q.     Does  that  about  cover  the  items? 

A.     Approximately. 

Mr.  Robinson:  Mr.  Goldberg,  I  wonder,  so  I 
won't  have  to  ask  him  later,  as  I  intend  to  question 
him  on  these,  if  you  could  repeat  them  ?  I  couldn  't 
kee])  u])  with  him.    He  mentioned  furs? 

A.  Xo,  I  did  not.  We  carry  fur  coats  from  $39.95 
to  $79.  We  carry  separate  fur  collars,  $24.95  to 
$29.95. 

Mr.  Goldberg:     Q.     Millinery? 

A.     Hats,  95  cents  to  $4.95. 

Q.     Handbags :  A.     Handbags,  $1.95  to  $9.95. 

Q.  Do  you  personally  spend  any  time  on  the 
selling  floors  of  either  of  these  stores  ? 

A.  I  would  estimate  I  spend  about  eight  per 
cent  of  mv  time  on  the  floor. 
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Q.     Of  which  store? 

A.    Market  Street  store. 

Q.  Do  you  know  where  the  customers  of  that 
Market  Street  store  come  from? 

A.  I  would  know  where  some  of  them  came 
from. 

Q.     How  do  you  determine  that? 

A.  There  are  any  nmnber  of  ways.  I  O.K.  a 
good  part  of  the  checks  in  the  store.  That  would 
be  one  way.  I  also  handle  adjustments.  That  would 
be  another  way.  From  being  on  the  floor  I  also  see 
customers  that  continue  to  come  back  and  you  work 
up  a  talking  acquaintance  with  them. 

Q.  With  reference  to  checks  and  adjustments  in 
those  cases,  does  that  include  exchanges? 

A.  Yes,  exchanges  or  refunds;  or  if  something 
wouldn't  wear  well,  I  would  handle  it. 

Q.  In  those  cases  you  would  get  the  names  and 
addresses  of  the  customers?  A.     That's  right. 

Q.  And  in  other  cases  j-ou  talk  with  the  cus- 
tomers on  the  floor?  A.     That's  right. 

Q.  From  the  various  means  you  have  described, 
can  you  tell  us  where  the  customers  in  that  store 
come  from,  the  general  area? 

A.  Well,  the  bay  area.  They  come  from  down 
the  Peninsula  and  they  come  from  Sonoma  and 
Marin  County.     There  isn't  any  one  specific  area. 

It  is  pretty  spread  out. 

Q.  With  respect  to  the  area  between  San  Fran- 
cisco, to  and  including  San  Jose,  can  you  teU  us, 
or  have  you  any  knowledge  or  any  way  of  know- 
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ing   or   determining  how  many   customers  in  any 

particular  period  you  get  from  that  area? 

A.  Well,  there  would  be  no  accurate  way.  but 
I  would  say  it  would  be  substantial. 

Q.     Do  you  keep  a  record  of  exchanges  f 

A.     Yes,  we  do. 

Q.     And  those  determine  the  nature Have 

you  made  a  search  of  your  records  for  any  particu- 
lar period?  A.     We  have. 

Q.     For  what  period? 

A.  We  took  the  credit  slips  for  the  period  of 
July,  1944,  to  March  of  1945. 

Q.     Both  months  inclusive?  A.     Yes. 

Mr.  Robinson:    What  period? 

Mr.  Goldberg:    From  July,  1944,  to  March,  1945. 

Q.  With  respect  to  customers  between,  say,  Bur- 
lingame  and  San  Jose,  have  you  determined  how 
many  of  those  have  made  exchanges  during  that 
period  ] 

A.  It  wasn't  Burlingame  we  took.  We  felt 
Burlingame  was  too  close.  We  took  San  Mateo, 
and  from  south  of  San  Mateo  to  San  Jose  there 
were  approximately  300  transactions  [141]  during 
that  period. 

Q.  Can  you  tell  us  approximately  what  percent- 
age of  your  sales  result  in  exchanges  of  this  kind! 

A.     Between  6  and  7  per  cent. 

Q.     Six  or  7  per  cent  of  what  f 

A.  Six  or  7  per  cent  of  our  total  volume.  Tliat 
wouldn't  necessarily  mean  customers,  for  the  sini- 
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pie  reason  that  if  a  customer  bought  three  dresses 

and  she  exchanged  one 

Q.  So  that  in  any  event  it  represents  6  or  7 
per  cent  of  all  of  your  transactions  involved  in 
these  exchanges?  A.     That's  right. 

The  Court :  You  mean  that  the  exchanges  repre- 
sent 6  per  cent  of  all  the  transactions,  is  that  what 
you  mean? 

Mr.  Goldberg:  I  think  that  is  what  the  witness 
means,  in  volume. 

The  Court:  It  wasn't  clear  to  me.  You  didn't 
mean  that  6  or  7  per  cent  of  the  transactions  were 
from  San  Jose,  itself?  A.     Oh,  no. 

Mr.  Goldberg:  Q.  Six  or  7  per  cent  of  credit 
transactions  or  exchanges,  transactions  generally 
— withdraw  that.  Of  all  of  the  business  done,  about 
6  or  7  per  cent  result  in  exchanges  of  one  kind  or 
another  ? 

The  Court:  He  said,  of  that  group  about  300 
transactions  were  south  of  San  Mateo. 

Mr.  Goldberg:    That's  right. 

The  Court:  What  you  are  trying  to  bring  out 
now  is  what  [142]  percentage  that  is  of  6  or  7 
per  cent. 

Mr.  Goldberg:  My  question  is  now  a  matter  of 
deduction,  purely,  that  of  their  total  business,  6 
or  7  per  cent,  from  their  experience  results  in  ex- 
changes, that  that  means  that  roughly  300  would 
be  6  or  7  per  cent  of  the  business  they  actually 
do  between  San  Mateo  and  San  Jose. 
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The  Court :  You  better  ask  the  witness  what  that 
•300  represents  in  percentage. 

Mr.  Goldberg:    Yes. 

Q.  Can  you  tell  us,  Mr.  Silverman,  of  these 
transactions  between  San  Mateo  and  San  Jose, 
which  resulted  in  exchanges,  what  percentage  was 
that  of  all  the  business  that  3^ou  did  in  the  same 
period  between  San  Mateo  and  San  Jose? 

A.  If  I  remember  correctly,  there  were  approxi- 
mately 263  transactions  that  I  actually  checked. 
Taking  those  transactions,  I  found  a  monthly  aver- 
age of  the  number  of  people  in  that  specific  area 
that  exchanged  merchandise  in  our  store.  In  that 
way  I  got  a  monthly  average,  and  from  that  it  was 
easy  enough  to  determine,  that  is,  in  other  words, 
if  7  i)er  cent,  if  that  figure  occurred,  7  per  cent, 
it  was  easy  enough  to  find  1  per  cent,  and  approxi- 
mately the  100  per  cent,  that  is,  the  total  number 
of  people  from  that  area  that  came  to  our  store. 

Q.     And  what  was  that  determination? 

A.     451  plus. 

Q.     Customers?  A.     Per  month. 

Q.     From  that  area? 

A.     From  that  area.  [143] 

The  Court:  Have  you  any  figTires  to  show  what 
the  total  number  of  customers  is  ? 

A.     In  our  store  ? 

Q.     Yes.  A.     No,  sir. 

Mr.  Goldberg:  Q.  You  don't  keep  a  record  of 
individual  customers  ? 

Mr.  Robinson:    We  move  to  strike  all  this  testi- 
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mony  on  the  ground  it  is  wholly  irrelevant,  because 
we   don't  know  what  450  is,  what  percentage  of 
what?  A.    Well 

The  Court:  Just  a  minute,  Mr.  Silverman. 
Counsel,  that  goes  to  the  weight.  I  will  overrule 
the  objection. 

Mr.  Goldberg:    That's  right. 

Q.  You  could  determine  the  number  of  trans- 
actions in  the  store  in  a  year  ? 

A.     Very  easily. 

Q.  But  you  wouldn't  know  the  number  of  in- 
dividual customers  represented  by  those  trans- 
actions? A.     That's  right. 

Q.  You  would  only  know  that  with  respect  to 
those  customers  who  have  given  you  checks,  or 
those  who  have  made  exchanges  ? 

A.     That  is  correct. 

Q.  Or  those  who  buy  on  some  lay-away  plan, 
where  you  get  the  name  and  address? 

A.     That's  right. 

Q.  The  ordinary  cash  sale,  you  just  get  the  cash 
and  deliver  the  merchandise,  without  any  record  of 
the  person?  A.     That's  right. 

Q.  Mr.  Silverman,  in  your  period  on  the  floor, 
do  you  hear  any  [144]  of  your  customers  refer  to 
the  store  or  the  company  by  any  particular  name? 

A.     They  refer  to  us  as  "  Lerner 's." 

Mr.  Robinson :  Just  a  moment.  I  move  to  strike 
that  until  the  question  is  asked.  You  merely  asked 
if  he  hears. 
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The  Court :    I  will  allow  the  answer  to  stand.    It 

is  obviously  responsive. 

Mr.  Goldberg:  Q.  In  addition  to  references 
by  customers  to  the  name,  you  say  you  receive 
checks  from  customers?  A.     We  do. 

Q.  And  can  you  tell  us  what  the  procedure  is 
usually  when  a  customer  is  about  to  make 

The  Court:  Can't  you  shorten  this,  Mr.  (iold- 
berg?  Maybe  counsel  will  stipulate  you  receive 
certain  checks  and  letter  addressed  to  "  Lerner 's"? 

Mr.  Goldberg:  Well,  I  have  here  some  checks 
wliich  I  will  show  comisel.  Some  are  originals  that 
are  not  yet  deposited,  and  other  are  photostatic 
copies  made  before  they  were  deposited. 

The  Court:  Can't  we  shorten  this,  gentlemen, 
by  entering  into  a  stipulation  that  the  plaintiff's 
store  receives  letters  and  checks  addressed  to  Lerner 
Shops  and  Lerner *s  and  other  designations? 

Mr.  Goldberg:  Yes,  and  I  would  like  to  have 
this  testimony,  if  the  Court  please,  that  the  usual 
procedure  of  a  customer  about  to  give  a  check  is 
to  ask  the  pei-son  on  the  floor,  or  [1J:5]  the  depart- 
ment manager  how  to  make  out  the  check. 

The  Court:     All  right. 

Mr.  Goldberg:  Q.  Is  that  the  way  it  is  done? 
They  ask  either  you  or  the  department  manager 
how  to  make  out  the  check? 

A.     That  is  correct. 

Q.  Can  you  tell  us  how  that  request  usually  is 
made? 
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A.  Well,  the  usual  question  is,  ''Shall  I  make 
it  out  to  Lerner 's?" 

Q.  And  what  is  that  customer  told  when  he 
asks  that  question? 

A.  They  are  told  to  make  it  out  to  ''Lerner 
Shops." 

Q.  In  spite  of  that,  there  are  customers  who 
make  out  the  checks  without  asking  the  question? 

A.  There  are  any  number  of  regular  customers 
who  make  out  their  checks  before  I  reach  them. 

Q.  Where  checks  are  made  out  without  asking 
any  questions,  how  are  they  generally  made  out? 

A.     I  am  sorry.    Ask  that  question  again. 

Q.  When  checks  are  made  out  without  asking 
any  question,  how  are  they  generally  made  out? 

A.  I  would  say  the  bulk  of  them  are  made  out 
to  "  Lerner 's." 

Q.  Now,  I  will  show  you  some  original 
checks 

The  Court:  How  could  this  witness  possibly 
know  such  a  negative  fact  as  that?  I  am  not  try- 
ing to  cut  you  oH. 

Mr.  Goldberg:  We  inquired  into  it,  and  this  is 
what  we  found  by  talking  to  Mr.  Silverman  and 
the  department  heads,  and  that  is  when  custom- 
ers  

The  Court:  I  don't  see  the  materiality  of  the 
mental  [146]  processes  the  customers  go  through. 
I  understood  counsel  will  stipulate  once  in  a  while 
checks  are  made  out  to  "  Lerner 's"  and  once  in  a 
while  checks  are  made  out  to  "Lerner  Shops." 

Mr.  Goldberg:    I  know,  but  we  say  our  business 
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is  known  in  the  minds  of  the  public  as  ''Lerner's," 
and  therefore  eustomei*s  who  use  their  own  idea 
of  our  name  make  out  their  checks  as  "Lerner's": 
and  if  they  ask  how  to  make  it  out,  they  are  told, 
''Lerner  Shops."  That  is  the  purpose  of  the  exam- 
ination. 

Mr.  Robinson:  I  move  to  strike  it  all  on  the 
gi'ound  I  have  previously  stated.  I  object  to  any- 
thing further  in  the  way  of  testimony  about  what 
was  in  the  minds  of  the  public. 

The  Court:  That's  right.  We  have  firms  like 
I.  Magnin  &  Company.  I  have  made  out  checks 
to  Magnin  frequently. 

Mr.  Goldberg:  If  you  were  making  out  your 
check  for  Joseph  Magnin,  though,  you  would  make 
it  out,  not  for  Magnin,  but  for  Joseph  Magnin. 

The  Court:  I  am  not  sure  of  that,  Mr.  Gold- 
berg. I  don't  know  whether  you  would,  or  not. 
I  don't  see  that  would  help  the  Coui*t  in  knowing 
what  the  mental  processes  of  the  public  are.  I  have 
no  doubt  that  many  people,  and  to  save  time  I  will 
assume  probably  speak  of  it  as  "Lerner's"  and 
make  out  checks  to  it  as  "Lerner's." 

Mr.  Robinson:  I  will  stipulate,  as  I  did  in  the 
pre-trial  conference,  the  manner  in  which  people 
refer  to  it.  The  possessive  is  used.  Judge  Good- 
man's name  is  Goodman,  but  [147]  when  people 
eat  at  his  house,  they  say,  "I  ate  at  Goodman's.'* 
The  Court:  Let  us  not  argue.  Do  you  stipu- 
late that  some  people  make  out  checks  as 
"Lerner's"  f 
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Mr.  Robinson :    I  will  so  stipulate. 

Mr.  Goldberg:  Some,  yes,  but  I  think  it  ought 
to  be  shown  that  is  a  substantial  part,  and  the 
number  of  these  checks  mathematically,  in  propor- 
tion, would  have  some  bearing  as  to  whether  only 
a  few  called  it  "Lerner 's,"  or  whether  the  major- 
ity of  the  people  who  come  in  there,  without  know- 
ing how  large  a  majority,  refer  to  it  as  " Lerner 's." 
I  will  be  glad  to  ask  that  question  of  the  witness 
and  we  can  rest  that  part  of  the  case. 

The  Court :    All  right. 

Mr.  Groldberg:  Q.  Mr.  Silverman,  first  with 
respect  to  how  the  people  in  the  store  refer  to  it, 
would  you  say  that  the  majority  refer  to  it  as 
"  Lerner 's?"  A.     Definitely. 

Q.  ATOh  respect  to  those  who  make  out  checks, 
who  don't  get  an  instruction,  would  you  say  the 
majority  make  it  out  as  " Lerner 's"? 

A.     I  would  say  a  good  portion  of  them  do. 

Q.  Mr.  Silverman,  could  you  tell  us  with  re- 
spect to  the  items  of  merchandise  that  you  carry 
in  your  Market  Street  store,  or  the  Grant  Avenue 
store,  that  bear  a  particular  price,  now  that  com- 
pares with  the  price  that  that  same  merchandise 
is  sold  in  other  stores  on  Market  Street? 

A.     We  under-sell  them. 

Q.  Can  you  give  us  an  approximation  of  the 
extent  ? 

A,  Well,  our  $7.95  dresses  are  sold  in  the  Em- 
:porium  for  $8.98  and  $9.98.  [148].   We  have  coats 
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in  our  store  at  $18.95  that  are  sold  by  our  com- 

]  )etitors  from  $19.00  to  $22.95. 

Q.  AVould  you  call  the  merchandise  that  is  sold 
in  your  store  on  Market  Street  or  on  Grant  Avenue 
as  "Low  end"  merchandise? 

A.     We  are  a  popular-priced  organization. 

Q.  Have  you  personally  had  any  contacts  with 
persons  coming  into  the  store  who  have  referred 
to  the  defendant's  store  in  San  Jose? 

A.     I  have. 

Q.     Can  you  tell  us  when  and  what? 

A.  AYell,  on  quite  a  few  occasions  I  remember 
being  called  over  by  a  salesperson,  or  one  of  our 
assistant  managers,  and  I  have  had  to  correct  cus- 
tomers about  the  impression  they  were  laboring 
under,  which  is  that  the  organization  in  San  Jose 
w^as  not  a  part  of  ours. 

Mr.  Robinson:  I  object  to  that  on  the  ground 
it  calls  for  the  oi^inion  and  conclusion  of  the  wit- 
ness. If  the  answer  is  read  back  your  Honor  will 
see. 

The  Court:  I  think  that  jDart  of  the  answer 
where  he  said  he  had  to  correct  the  impression 
may  go  out. 

Mr.  Goldl)erg:  Q.  Tell  us  more  specifically  in 
suljstance  what  was  said  to  you  by  the  persons  in 
question,  and  what  you  said? 

A.  SiDecifically,  in  the  course  of  the  conversa- 
tion the  customer  would  say  he  was,  he  would  say, 
"I  was  in  your  store  in  San  Jose."  I  would  say, 
"We  have  no  store  in  San  Jose."  She  would  say, 
"But  I  was  in  your  store  in  San  Jose."    So  then 
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I  would  go  on  to  explain  to  her  about  that,  that  we 
didn't  have  [149]  one,  but  sometime  in  the  imme- 
diate future  we  would. 

Q.  Did  that  happen  on  more  than  one  occa- 
sion? A.     It  did. 

Q.  Can  you  tell  us  when,  approximately,  was 
the  last  time?  A.     Tuesday  of  this  week. 

Mr.  Goldberg:    That  is  all. 

Cross-Examination 

Mr.  Robinson:  Q.  Mr.  Silverman,  did  you  give 
instructions  to  your  girls  to  call  you  over  every 
time  an  incident  like  that  arose?  A.     I  did. 

Q.  And  each  time  did  the  person  repeat  to  you, 
**I  was  in  your  store  in  San  Jose"? 

A.     To  a  great  extent. 

Q.     What  do  you  mean  by  a  great  extent? 

A.  I  mean  they  wouldn't  say  the  exact  same 
words  you  quoted,  but  it  would  have  approximately 
the  same  meaning. 

Q.  In  other  words,  after  this  litigation  started, 
you  instructed  your  sales  girls  that  any  time  any 
incident  arose  which  indicated  to  you  that  a  cus- 
tomer believed  that  a  certain  store  in  San  Jose 
was  one  of  Lerner  Shops  you  would  be  called  over? 

A.     That's  right. 

Q.  How  many  times  were  you  called  over  since 
June,  1944? 

A.  I  have  no  occasion  to  remember  that  amount. 
It  was  quite  often. 

Q.     Once  a  week? 

A.    I  would  say  it  was  oftener  than  that. 


Wilfred  A.  Lerner  197 

(Testimony  of  Milton  Silverman.) 

Q.     How  often?  A.     I  don't  know. 

Q.    You  can't  say  whether  it  was  twice  a  week? 

A.  It  was  of tener  [150]  than  twice  a  week ;  but, 
as  I  say,  I  have  kept  no  records. 

Q.  You  knew  there  was  litigation  pending, 
didn't  you?  A.     I  did. 

Q.     And  you  didn't  keep  records? 

A.     No. 

Q.  And  you  didn't  make  any  estimate  of  the 
number  of  times  you  were  called  over? 

A.    No. 

Q.     And  the  last  time  was  last  Tuesday? 

A.    Yes. 

Q.  Did  you  say  that  the  substance  of  the  con- 
versation was,  the  customer  would  say,  '*!  was  in 
your  store  in  San  Jose, ' '  and  you  would  say,  ' '  That 
is  not  our  store''?  A.     That's  right. 

Q.  You  say  you  made  a  monthly  average  of 
these  exchanges?  A.     That's  right. 

Q.     Do  you  have  the  figures  here  ? 

A.  No,  I  had  them  on  my  lunch  hour,  but  they 
are  available. 

Q.     You  made  no  schedule  of  them,  did  you? 

A.     No. 

Q.  Do  3'ou  remember  generally  whether  the  mun- 
ber  of  exchanges  from  that  area  increased  pro- 
gi'essively  from  last  June  until  July — I  think  the 
closing  date  is  the  31st  of  March? 

A.     I  don't  understand  your  question. 

Q.  In  other  words,  you  went  over  them  on  a 
monthly  basis,  is  that  right  ? 


198  Lerner  Stores  Corporation  vs. 

(Testimony  of  Milton  Silverman.) 

A.     That's  right. 

Q.  And  each  month  the  number  would  be  dif- 
ferent? 

A.  No,  I  didn't  take  it  that  way.  Our  credit 
books  contained  50  transactions,  so  I  just  instructed 
one  of  my  cashiers  to  pull  out  the  exchanges  and 
credits  for  that  particular  period.  When  she  did 
that  I  had  a  total,  which  I  divided  by  the  number 
[151]  of  months  for  an  average  monthly  average. 

Q.  Oh,  I  see.  You  didn't  take  it  by  months, 
but  you  got  the  total  of  that  period,  and  how  many 
exchanges  did  you  get  from  that  area  for  that 
period?  A.     I  think  263. 

Q.  Then  you  took  that  and  multiplied — You  as- 
sumed that  to  be  7  per  cent  ? 

A.     That's  right. 

Q.  Of  course,  it  is  the  transactions  from  that 
area,  or  total  dollar  volume  ? 

A.     Number  of  transactions. 

Q.  From  that  area;  and  then  you  got  100  per 
cent  from  that  area?  A.     That's  right.  [151a] 

Q.  Then  from  that  100  per  cent,  from  San  Ma- 
teo to  and  including  San  Jose,  you  got  450  custom- 
ers a  months? 

A.     It  is  between  400  and  450  a  month. 

Q.  You  don't  know  what  portion  of  them  come 
from  San  Francisco?  A.     No. 

Q.  You  don't  know  what  proportion  of  them 
come  from  Palo  Alto?  A.     No. 

Q.  You  don't  know  what  proportion  of  them 
come   from   any  other   commimities   in  that   area, 
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such  as,  I  might  mention,  Cupertino,  Los  Altos,  Los 

Gatos?  A.     That's  right. 

Q.     What  area  did  you  take  in? 

A.     San   Mateo   south,  including  San  Jose. 

Q.     That  included  Los  Altos? 

A.     That's  right. 

Q.  You  don't  know  whether  there  were  more 
in  March  than  there  were  in  July,  or  vice  versa? 

A.     I  do  not. 

Q.  You  don't  know  whether  the  number  of  cus- 
tomers has  increased  or  decreased  from  that  area? 

A.     I  don't. 

Q.  Mr.  Silverman,  you  are  familiar  with  that 
department  store  which  also  has  a  branch  in  San 
Jose,  Hale's?  A.     I  am. 

Q.  And  you  refer  to  it  that  way,  don't  you, 
and  so  do  your  customers  ? 

A.  I  haven't  had  any  occasion  to  refer  to  it. 
What  do  you  mean  ? 

Q.  Well,  how  do  you  refer  to  that  outfit  I  re- 
ferred to  ?  A.     I  imagine  Hale 's. 

Q.     You  know  what  the  name  of  it  is? 

A.     Hale's.  [152] 

Q.     It  is  Hale  Brothers,  isn't  it? 

A.     That  I  don't  know. 

Q.     For  what  subsidiary  are  you  now  working? 

A.     Lerner  Shops  of  California. 

Q.  You  are  working  for  Lerner  Shops  of  Cali- 
fornia? A.     I  am. 

Q.  You  heard  Mr.  Magee  say  your  mark-up 
was  one-third,  based  on  selling  price  ? 
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A.     He    said   it   was   approximately  33 1/3   per 
cent. 

Q.     Is  there  a  difference  between  one-third  and 
331/3  per  cent? 

A.     I  just  wanted  to  quote  Mr.  Magee  exactly. 

Q.     That  is  based  upon  selling  price,  is  that  cor- 
rect *?  A.     Based  upon  retail. 

Q.    And  you  said  that  you  didn't  undersell  every- 
body, or  did  I  understand  you  correctly? 

A.     Well,   that   is  pretty  broad.     We   undersell 
most  of  our  competitors. 

Q.  I  see.  Isn't  it  a  fact  that  you  and  Zukor's 
sell  for  about  the  same  price  ? 

A.     That  is  not  so. 

Q.     Is  Zukor's  higher  than  you?  A.     Yes. 

Q.     By  how  much  ? 

A.     By  10  to  15  per  cent. 

Q.  Then  their  markup  would  be  between  40  and 
45  per  cent? 

A.     Well,  that  is  simple  arithmetic. 

Q.     Well,  you  wanted  to  be  so  precise. 

Mr.  Goldberg:  That  is  assuming  they  both  start 
with  the  same  cost. 

Mr.  Robinson:  Well,  everybody  knows  what 
mark-up  is.  You  asked  him,  and  I  didn't  ask  for 
a  dictionary  definition.  The  basis  of  [153]  calcula- 
tion, as  I  take  it,  on  the  way  they  figure  these 
stores,  it  is  one  thing  if  they  handle  higher  priced 
merchandise;  if  you  buy  something  for  $100  and 
sell  it  for  $150,  you  are  in  a  higher  price  range  in 
one  respect.     If  you  buy  something  for  $10  and 
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sell  at  $12,  you  are  in  two  low  categories,  one  with 

respect  to   selling   price   and  one  with  respect  to 

mark-up. 

Q.  Now,  with  respect  to  mark-up,  you  and 
Zukor's  handle  many  items  in  the  same  classifica- 
tion? 

A.     We  carry  the  same  coats,  suits,  and  dresses. 

Q.  Will  you  give  me  an  example  of  an  item 
that  you  would  sell  for  any  price — take,  for  ex- 
ample, what  would  you  sell  a  dress  for? 

A.  For  example,  print  jersey  dresses  which  they 
have  had,  our  price  was  $7.95,  which  they  had  at 
$8.95. 

Q.  Would  you  say  generally  Zukor  is  higher 
than  you?  A.     I  would  say  so. 

Q.     Is  that  true  of  Grayson  ? 

A.     I  would  say  Grayson  is  more  competitive? 

Q.     You  would  say  Grayson  is  more  competitive  ? 

A.     Yes. 

Q.  In  other  words,  Grayson  is  still  a  little 
higher  than  you? 

A.     I  wouldn't  say  so.    They  are  pretty  close. 

Q.  Then  their  mark-up  is  somewhere  in  the 
neighborhood  of  30  per  cent.  Can  you  name  aiw- 
one  else  who  is  pretty  close?  A.     No. 

Q.  You  and  Grayson  are  in  one  classification, 
and  there  is  no  one  pretty  close.  You  gave  a  price 
range  here.  As  of  what  year  [154]  did  you  give 
that? 

A.  I  didn't  have  any  specific  period.  I  was 
covering  no  specific  period.  Prices  in  the  spring 
vary  with  prices  in  the  fall. 
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Q.     Mr.  Silverman,  you  are  familiar  with  OP  A 

Regulation  No.  330?  A.     I  am. 

Q.  Was  it  or  was  it  not  higher  than  when  it 
was  in  existence? 

A.     It  is  one  that  controls  your  ceiling  prices. 

Q.  You  mean  first  No.  330  was  called  the  high- 
est price  line  regulation?  A.     That  is  right. 

Q.     You  remember  that? 

A.     That  is  right. 

Q.     Will  you  please  tell  us  what  that  was  ? 

A.  It  was  one  that  limited  the  highest  price 
line  we  could  carry  in  a  specific  store. 

Q.  In  other  words,  if  you  had  dresses  and  your 
top  dress  was  $29.95 — is  the  figure  you  have  here — 
do  you  remember  at  that  time  what  your  highest 
price  was?  A.     No,  I  do  not. 

Q.     It  was  not  $29.95,  was  it? 

A.     I  don't  know. 

Q.    Well,  what  was  it?  A.     I  don't  know. 

Q.  You  know  you  went  into  a  higher  price  line 
since  then? 

A.  At  the  time  that  went  in,  I  was  in  Cleve- 
land at  the  time,  and  our  price  lines  vary  in  dif- 
ferent stores. 

Q.     When  was  the  highest  price  line  considered? 

A.     I  think  it  was  March,  1941. 

Q.     When  was  it  revoked? 

A.     I  don't  know. 

Q.  Do  you  mean  to  say  as  manager  of  Lerner 
Shops  in  San  [155]   Francisco  and  in  charge  of 
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things  like  this  you  can't  tell  us  when  the  highest 

price  line  regulation  was  revoked  ? 

A.     That's  right. 

Q.     You  know  it  was  revoked  ? 

A.     Definitely. 

Q.  Within  two  years  since  you  have  been  with 
the  San  Francisco  subsidiary? 

A.     I  do  not. 

Q.     A\niat  was  that?  A.     I  do  not. 

Q.  Is  it  not  a  fact  that  it  was  revoked  some- 
time in  the  latter  half  of  1944? 

A.     I  don't  know. 

Q.  Is  it  not  a  fact  that  your  price  ranges  in- 
creased substantially  as  soon  as  that  regTilation 
was  released?  A.     I  would  say  no. 

Q.  Is  it  your  testimony  that  your  price  range 
of  blouses  before  the  change  in  the  regulation  was 
$1  to  $6.95?  A.     No. 

Q.    What  was  it  before? 

A.     I  don't  remember. 

Q.  And  how  about  sweaters?  You  have  here  $1 
to  $6.98.  What  were  they  before  the  rule  was  re- 
leased ? 

A.     I  am  guessing,  but  I  would  say  $5.98. 

Q.     But  that  is  a  guess  ?  A.    Yes. 

Q.    But  there  was  a  difference  ? 

A.     There  might  be. 

Q.  And  skirts — you  have  your  price  range 
$1.98  to  $7.98?  A.     That's  right. 

Q.     Was  it  different  before? 
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A.  I  really  don't  know,  because  I  have  liad  no 
occasion  to  check  them. 

Q.  You  don't  know.  Would  it  be  the  same  as 
to  the  other  items  [156]  right  down  the  line? 

A.     That's  right. 

Q.  You  are  sure  the  range  of  coats  has  gone  up, 
you  say.  You  have  top  line,  $29  to  $79.95.  You 
have  never  had  that  range  f 

A.     I  think  our  ceili^ig  was  $59.95. 

Q.  And  when  the  top  price  range  was  released, 
you  went  to  $79.95?  A.     We  might  have. 

Q.  Is  it  a  correct  statement  that  the  top  price 
range  was  a  form  of  i^rice  ceiling,  that  it  is  a  base 
ceiling  and  you  cannot  handle  an  item  for  a  higher 
price  than  you  handled  it  in  the  base  period? 

A.     That's  right. 

Q.  How  about  untrimmed  coats?  What  was 
your  top  price  then,  before  the  regulation,  if  you 
know?  A.     I  don't  know. 

Q.  You  think  there  was  and  you  don't  l^^nr.vv 
what  it  was,  or  don't  you  think  there  was? 

A.     I  think  there  was,  but  I  don't  know. 

Q.  There  was  a  difference,  but  you  don't  know 
what  it  is  ? 

A.  There  may  have  been  some  differences,  but 
I  don't  know  what  they  are. 

Q.  Consequently,  the  prices  you  have  given  were 
not  in  effect  when  the  defendant  opened  his  store? 

A.     I  wouldn't  say  that. 

Q.  If  the  defendant  opened  his  store  before  the 
relaxation  of  the  rule,  then  that  would  be  the  case, 
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assuming  it  to  be  the  fact  that  the  rule  wasn't  re- 
laxed when  he  opened  his  doors  ? 

A.     If  that  were  so 

Q.  You  have  your  price  ceilings  as  1944  in  your 
store,  haven't  you,  showing  the  top  price  line? 

A.     We  have.  [157] 

Q.  And  from  time  to  time,  as  you  add  a  new 
line  you  are  required  to  file  with  the  OPA? 

A.  Just  a  minute.  We  operate  through  central 
pricing,  so  I  am  not  required  to  file  anything.  The 
information  when  I  get  it  is  all  cut  and  dried. 

Q.     But  you  know  it  has  been  done? 

A.  I  really  don't  know,  because  quite  frankly, 
I  am  not  familiar  with  the  technical  part  of  the 
operation. 

Q.  Do  you  have  your  ceilings  in  the  store  for 
1944? 

A.  There  is;  but  quite  frankly,  I  haven't  re- 
ferred to  it  once  since  I  have  been  in  the  store. 

Mr.  Robinson:  Could  I  ask  you  to  bring  that 
book,  particularly  that  part  which  would  show  the 
change  over  after  the  relaxation  of  the  highest 
price  line? 

Mr.  Goldberg:  That  is,  assuming  the  book  has 
am-thing  like  that  in  it.  We  will  object  to  bring- 
ing whatever  books  we  have  and  let  you  see  what 
is  in  them. 

Mr.  Robinson :  Q.  Mr.  Silverman,  did  you  take 
the  names  of  any  of  these  people  who  said  to  you, 
'*!  was  in  your  San  Jose  s^ore,"  and  you  said, 
'*No,  you  weren't,"  or  words  to  that  effect? 
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A.     No,  I  had  no  occasion  to. 

Q.     You  did  not?  A.     No,  I  did  not. 

Mr.  Robinson:    That  is  all. 

The  Court:  Q.  Mr.  Silverman,  you  have  been 
in  business  here  for  some  time  ? 

A.     In  San  Francisco  for  a  little  over  two  3'ears. 

Q.  I  wanted  to  ask  you  this  question:  I  suppose 
that  people  come  from  the  outlying  communities 
to  San  Francisco  to  trade.  That  is  a  part  of  the 
general  public  patronage  here  in  San  Francisco? 

A.     That  is  correct. 

Q.  And  I  suppose  that  all  stores  of  any  conse- 
quence get  a  certain  amount  of  trade  from  the  out- 
lying cities?  A.     That's  right. 

Q.     Lerner 's,  as  well  as  other  stores? 

A.     That's  right. 

Q.  Have  you  any  way  of  knowing  or  have  you 
made  any  investigation  to  determine  the  percentage 
of  total  business  that  comes  from  outlying  areas 
of  San  Francisco  with  relation  to  the  amount  of 
local  patronage?  A.     No,  sir,  we  haven't. 

Q.  Do  you  know  anybody  who  has  made  that 
sort  of  a  survey  among  the  local  merchants? 

A.     No,  we  don't. 

Mr.  Goldberg:  I  can  answer  that  if  the  Court 
wants  to  know.  The  Chamber  of  Commerce  have 
figures  on  surveys  that  have  been  made.  I  think 
one  was  made  by  the  National  Cash  Register  Com- 
pany and  others,  and  the  general  assumption  of  the 
Chamber  of  Commerce  and  department  stores  to 
whom  I  have  talked  in  San  Francisco  is  that  about 
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75  per  cent  of  their  business  comes  from  San  Fran- 
cisco  and   about    25   per    cent    from   outside    San 
Francisco. 

The  Court:     That  includes  Oakland,  too? 

Mr.  Goldberg:  That  includes  the  Bay  Area  and 
the  Peninsula  area,  and  of  that  figure  about  9  per 
cent  of  the  business  comes  [159]  from  the  Peninsula 
area. 

The  Court :  So,  the  Court  can  safely  assume  that 
if  we  were  to  break  the  outside  area  into  its  com- 
ponent parts,  it  would  result  in  fractions  of  per- 
centages coming  from  specified  communities  in  the 
area  surrounding  San  Francisco? 

Mr.  Goldberg:  As  I  say,  that  figure  is  about  9 
per  cent,  coming  from  the  Peninsula  area;  that  is, 
from  San  Francisco  to  San  Jose,  and  that  comes 
off  the  25  per  cent,  the  balance  being  from  Alameda 
and  Marin  County  and  other  areas. 

The  Court:  This  is  not  probably  particularly 
evidentiary,  but  it  is  a  subject  matter  that  is  not 
particularly  disputable.  Do  you  want  to  ask  any 
other  questions? 

Mr.  Robinson:  Mr.  Goldberg,  I  haven't  the 
slightest  doubt  in  the  w^orld  what  you  say  is  true, 
and  if  it  is  of  any  use,  you  can  introduce  it  in 
evidence. 

Mr.  Goldberg:  It  is  the  best  information  I  was 
able  to  get,  but  I  wasn't  able  to  get  it  in  the  form 
of  admissible  evidence,  and  that  is  the  reason  I 
didn't  present  it. 
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The  Court:  I  don't  think  that  would  be  a  dis- 
putable matter. 

Mr.  Goldberg:  I  might  say  this:  I  have  also 
made  inquiries  of  department  stores  as  to  the  num- 
ber of  accounts  that  come  from  particular  areas, 
and  their  estimate  based  upon  the  fraction  of  their 
business  that  is  represented  by  charge  accounts, 
and  it  is  only  an  estimate,  that  about  3  per  cent  of 
these  major  [160]  department  stores'  business  comes 
from  San  Jose.  It  wasn't  in  a  form  in  which  I 
could  put  it  in  evidence,  so  I  haven't  tried  to  pre- 
sent it;  but  I  have  gotten  the  best  that  the  credit 
people  in  these  stores  could  give  me  after  checking 
their  records. 

The  Court:  I  am  rather  surprised,  as  the  casual 
observance  a  layman  would  give,  that  it  would  be 
that.  The  proportion  of  San  Jose  to  the  whole 
general  area  wouldn't  be  anywhere  near  that. 

Mr.  Goldberg:  I  will  tell  your  Honor  how  tluit 
is  arrived  at.  It  is  an  estimate  based  upon  actual 
charge  accounts.  The  charge  accounts  run  about 
one-third  of  their  business.  It  is  less  now.  It  is 
purely  an  estimate,  because  it  may  be  that  more 
charge  accounts  would  be  allocatable  down  there. 
It  is  purely  an  estimate.  That  is  why  I  haven't 
offered  it. 

Mr.  Robinson:  There  would  be  more  charge 
accounts  in  the  outlying  places  than  cash  business, 
because  the  charge  account  is  the  kind  of  person 
who  goes  in  and  buys  a  lot  of  things  and  has  it  sent ; 


Wilfred  A.  Lerner  209 

(Testimony  of  Milton  Silverman.) 

whereas  a  person  who  buys  a  blouse  for  a  dollar 

isn't  likely  to  be  from  San  Jose. 

The  Court :  I  was  just  interested  to  see  whether 
or  not  there  had  been  surveys  made.  I  would  ven- 
ture the  guess  that  even  if  the  surveys  were  made, 
the  net  result  would  probably  be  about  the  propor- 
tion of  the  relation  of  the  population,  generally 
speaking.  [161] 

Mr.  Robinson:  That  couldn't  be,  your  Honor, 
because  that  would  exclude  all  the  local  business. 

The  Court :     Xo,  out  of  town. 

Mr.  Robinson:  Take  all  the  out-of-town  busi- 
ness and  divide  it  by  the  population.  Yes,  I  would 
say  that. 

The  Court :  There  is  a  certain  percentage  you 
could  attribute  to  outside  of  San  Francisco.  The 
percentage  of  San  Jose  to  the  outside  communities, 
taking  that,  you  would  find  that  business  is  fairly 
relatable  to  that  proportion. 

Mr.  Goldberg:  There  are  some  factors  that  have 
to  be  taken  into  consideration.  In  Oakland  you 
have  several  large  outstanding  department  stores, 
such  as  Emporium-Capwell,  who  do  a  major  por- 
tion of  the  business. 

The  Court:  Aren't  we  sort  of  ])rematurely 
arguing? 

Mr.  Robinson :  I  was  going  to  mention  San  Jose 
has  Hart's  and  Hale's.  I  would  say  from  here  to 
San  Mateo  you  have  a  large  commuting  area. 

The  Court:     I  think  the  Court  can  take  judicial 
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notice  of  the  general  locale.     I  wanted  to  know 

whether  or  not  there  had  been  a  survey  made. 

Mr.  Goldberg:  I  started  to  inquire  among  the 
real  estate  people,  and  they  have  a  certain  rule  of 
thumb,  bases  the}^  go  by,  but  they  get  it  second  or 
third  hand,  and  I  couldn't  use  that. 

The  Court :  Q.  Mr.  Silverman,  in  line  with  this 
general  [162]  examination,  about  how  far  north  in 
the  communities  north  of  here  do  you  know  that 
people  trade  in  your  store  on  Market  Street? 

A.    We  get  them  from  Sonoma  County. 

Redirect  Examination 

Mr.  Goldberg:  Q.  What  about  Eed  Bluff?  I 
simply  have  here  a  check  that  is  payable  on  a  bank 
in  Red  Bluff.  Do  you  recall  you  have  customers 
from  that  far  away? 

Mr.  Robinson:  This  is  all  very  interesting,  Mr. 
Goldberg,  but  we  have  checks  in  our  store  for  Black 
Hills,  South  Dakota. 

Mr.  Goldberg:     Q.     What  about  Sacramento? 

A.     We  do. 

Q.    What  about  Watsonville  and  Salinas? 

A.     We  have  customers  from  all  that  section. 

Q.  You  were  asked  whether  you  could  tell  from 
your  examination  of  the  credit  slips  which  you 
analyzed  came  from  Palo  Alto  or  Redwood  City  or 
San  Jose.  A.    We  can. 

Q.  I  will  hand  you  some  of  the  slips  out  of  the 
group  you  gave  to  me,  and  see  if  you  can  deter- 
mine here — perhaps  we  can  stipulate  that  the  num- 
ber we  have  here  would  add  up  to  a  certain  amount. 
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I  might  say  I  have  personally  added  these  marked 
*' Redwood  City,"  and  there  are  thirty-one  of  those. 
There  are  thirty  even  from  Palo  Alto.  There  are 
thirteen  from  San  Jose.  x\nd  I  would  like  to  have 
these  in  evidence. 

The  Court:  You  don't  want  to  encumber  the 
record  ? 

Mr.  Robinson:  The  figures  will  suffice  for  the 
record. 

The  Court:  Will  you  accept  counsers  state- 
ment? [163] 

Mr.  Robinson:     Yes. 

Mr.  Goldberg :  I  would  like  to  have  the  record 
sliow  if  those  are  carbon  copies  of  the  original  ex- 
change slips  of  Lerner  Shops  during  the  period 
from  July  1, 1944,  to  March  31,  1945,  with  the  names 
and  addresses  of  the  customers  and  segregated 
among  the  three  communities  I  have  mentioned.  I 
assume  those  are  all,  and  I  know  there  are  at  least 
that  many. 

Mr.  Robinson:  Would  it  be  of  some  interest  to 
show  whether  or  not  the  amount  before  Wilfred 
Lerner  opened  up  and  practically  threatened  you 
with  bankruptcy  is  more  or  less  since  he  opened  upt 

Mr.  Goldberg:  That  can  be.  I  didn't  make  this 
examination. 

The  Court :  All  right.  Are  you  willing  to  stipu- 
late to  that? 

Mr.  Robinson:     Yes. 

Mr.  Goldberg:     Very  weU. 

The  Court:     Anything  else  of  this  witness? 
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Mr.  Goldberg:     I  think  not. 

The  Court:  Q.  Would  you  say  that  store  does 
any  greater  proportion  of  out-of-to\sTi  business 
than  any  other  normal  store  in  San  Francisco? 

A.     I  would  say  not. 

Q.  It  would  be  about  the  same  as  the  general 
run  of  good  mercantile  establishments'? 

A.     Exactly. 

Mr.  Goldberg:  Q.  Do  you  get  many  customers 
who  do  [164]  business  in  other  Lerner  stores  in 
other  parts  of  the  state  or  the  country? 

A.    Yes. 

Mr.  Goldberg:     That  is  all. 

Mr.  Robinson:     That  is  all. 

The  Court :  We  will  recess  until  two  o  'clock  this 
afternoon. 

(Thereupon  a  recess  was  taken  until  2 :00  p.m. 
this  date.) 

Friday,  April  27,  1945,  2 :00  p.m. 

JESSIE  SHELTON, 

called  for  the  plaintiff;  sworn. 

The   Clerk:     Will  you   state  your  name  to  the 
Court,  please. 
A.     Jessie  Shelton. 

Direct  Examination 
Mr.  Goldberg:     Q.    Mrs.  Shelton,  what  is  your 
occupation  ? 

A.     Coat  and  suit  department  manager. 
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Q.     Coat  and  what?  A.     Suit. 

Q.     Department    manager?  A.     Yes,    sir. 

Q.     For  whom  do  you  work? 

A.     The  Lenier  Shops. 

Q.     Where?  A.     833  Market  Street. 

Q.     In  San  Francisco? 

A.     San  Francisco. 

Q.  How  long  have  you  had  the  position  as  man- 
ager of  that  department? 

A.     About  six  years. 

Q.     How  long  have  you  worked  in  that  store? 

A.     Going  on  ten  years. 

Q.  With  reference  to  the  time  when  the  store 
was  opened,  when  did  you  go  to  work  there? 

A.     Three  days  before  the  store  was  opened. 

Q.  And  you  have  been  continuously  there  all 
that  time?  A.     Yes,  sir. 

Q.  Before  you  worked  in  the  Market  Street 
store  did  you  work  in  any  other  Lerner  store? 

A.     Our  Lenier  shop  in  San  Diego.  [165] 

Q.  And  had  you  been  in  the  same  line  of  busi- 
ness before  that?  A.    Yes,  sir. 

Q.  By  what  name  is  that  store  referred  to  by 
your  customers  in  your  hearing? 

A.     Well,  I  would  say  mostly  " Lenier 's." 

Q.  Do  you  know  where  your  customers  come 
from,  that  is  generally  where  their  homes  are  ? 

A.  Well,  just  from  conversation,  where  they  tell 
us  they  are  from. 

Q.  From  that  can  yon  tell  us  if  you  have  any 
customers  outside  of  San   Francisco? 
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A.    Quite  a  few. 

Q.  Can  you  tell  us  generally  from  what  areas 
they  come? 

A.     Well,  from  all  outlying  districts. 

Q.  Would  you  say  in  all  directions,  north  and 
south  and  east? 

A.  In  the  Bay  area,  all  around — Ukiah  and  all 
of  those  districts. 

Q.  With  reference  to  the  area  between  San 
Francisco  and  San  Jose,  and  including  San  Jose, 
do  you  know  whether  you  have  any  customers  in 
any  of  that  area?  A.     Yes,  we  have. 

Q.     In  what  communities? 

A.  Well,  in  Palo  Alto  we  have  quite  a  few  cus- 
tomers. Redwood  City,  Burlingame,  San  Jose. 

Q.  When  you  say  you  have  quite  a  few  cus- 
tomers, are  those  people  who  have  come  in  and 
bought  on  isolated  occasions,  or  is  that  something 
happens  more  or  less  continuously? 

A.     I  think  it  is  continuously. 

Q.  Have  you  had  any  persons  in  the  store  who 
have  mentioned  to  you  a  Lerner  store  in  San  Jose  ? 

A.     Yes,  sir.  [166] 

Q.     Can  you  tell  us  about  when  that  took  place? 

A.     I  would  say  about  four  months  ago. 

Q.     What  took  place  at  that  time? 

A.  One  of  the  salesgirls  we  had  asked  me  to  talk 
to  the  customer,  and  the  customer  asked  me  if  we 
had  a  store  in  San  Jose,  and  I  told  her  no.  And 
she  said,  well,  we  did  have.  I  told  her  we  didn't 
have  a  store  there. 
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Q.     Where  is  that  salesgirl  today,  if  you  know? 

A.     She  is  in  the  store. 

Q.     What  is  her  name?  A.     Miss  Kelly. 

Q.     You  also  have  a  Mrs.  Austin?  A.     Yes. 

Q.     Is  she  in  the  store  toda}^? 

A.     No,  she  is  out  sick  today. 

Q.  Were  there  any  other  occasions  that  have 
"Conie  to  your  attention  of  anyone  mentioning  a 
Lerner  store  in  San  Jose?  A.     No,  sir. 

Q.     You  O.K.  checks,  do  you  not? 

A.     Yes,  sir. 

Q.  I  will  just  ask  a  leading  question  to  shorten 
it:  You  take  in  a  number  of  checks  made  out  to 
Lerner 's  ? 

Mr.  Robinson:     We  will  stipulate 

The  Court:     I  thought  we  agreed  that  was  the 


Mr.  Goldberg:     I  suppose  that  is  true. 

Q.  These  customers  who  come  in  from  outlying 
areas,  are  they  people  whom  you  recognize  by 
sight?  A.     Yes,  sir. 

Q.  Have  you  any  of  the  same  ones  who  come  in 
repeatedly?  [167]  A.     Quite  frequently. 

Q.     They  are  regular  customers? 

A.     Yes,  sir. 

Q.  Do  people  come  into  the  store  who  have 
traded  in  other  Lerner  stores? 

A.     From  all  over  the  nation. 

Q.     How  frequently  does  that  happen? 

A.     Every  day,  I  would  say. 
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Q.  With  respect  to  the  type  of  merchandise  that 
is  sold  in  the  Market  Street  store  where  you  work, 
do  you  know  what  the  reputation  of  that  merchan- 
dise is  with  respect  to  style  and  price  ? 

Mr.  Robinson :  Mr.  Magee  has  gone  into  all  that, 
and,  as  I  have  indicated  to  you,  we  have  nothing 
against  Lerner  stores.  We  think  they  have  a  good 
reputation. 

Mr.  Goldberg :  We  admit  it  is  good,  but  it  is  the 
precise  reputation  that  I  think  we  are  concerned 
with. 

The  Court:  Haven't  you  gone  into  that  with 
Mr.  Magee? 

Mr.  Goldberg:  Speaking  of  the  company  gen- 
erally. I  had  in  mind  with  respect  to  this  particular 
store,  because  it  is  within  her  domain  a  little  bit 
more. 

The  Court:  I  suppose  counsel  will  be  willing  to 
stipulate  that  the  witness  would  so  testify  that  it 
has  a  good  reputation. 

Mr.  Goldberg:  Well,  that  its  reputation  is  for 
the  latest  styles  at  popular  prices. 

The  Court:  Before  you  know  it  you  are  going 
to  have  me  going  in  there  and  buying  merchandise. 

Mr.  Goldberg :     I  can  tell  you  my  wife  has.  [168] 

The  Court:  That  is  not  an  uncommon  statement 
that  most  good  businessmen  make  in  selling  mer- 
chandise. I  do  not  think  you  need  particularly 
elaborate  on  that,  Mr.  Goldberg.  It  isn't  an  ele- 
ment here,  is  it? 

Mr.  Goldberg:    If  the  statement  I  made  is  ac- 
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cepted  as  if  it  were  testified  to  by  the  witness,  I 
have   no   no   objection,   because   that   is   what   she 
told  me. 

The  Coiu't:     Will  you  stipulate  to  that? 

Mr.  Robinson:    So  stipulated. 

Mr.  Goldberg:     Xo  further  questions. 

Cross  Examination 

Mr.  Robinson:  Q.  Does  your  firm  do  altera- 
tions for  customers  ?  A.     Xo,  sir. 

Q.  Your  firm,  of  coui*se,  does  not  carry  charge 
or  budget  accomits?  A.     Xo,  sir. 

Q.     Your  firm  makes  no  deliveries,  is  that  right  ? 

A.     Thi'ough  the  United  Parcel. 

Q.  I  mean  do  you  deliver  locally  in  San  Fran- 
cisco ?  A.     Yes,  sir. 

Q.  You  make  deliveries  through  the  same  service 
that  the  department  stores  do?  A.     Yes,  sir. 

Q.  With  regard  to  sizes,  you  handle  all  sizes  of 
merchandise,  don't  you?  A.     Yes,  sir. 

Q.     I  mean  by  that  over  size  20? 

A.     Well,  we  handle  a  few  larger  sizes.  [169] 

Q.  You  do  not  confine  yourself  to  what  is  called 
misses  and  junioi*s,  do  you? 

A.     We  have  such  a  few  large  sizes. 

Q.     You  do  handle  large  sizes? 

A.     Yes,  sir. 

Q.  You  wouldn't  say  your  business  is  confined 
to  misses  and  juniors,  as  that  term  is  used  in  the 
trade? 

A.     Well,  the  way  we  have  customers,  I  wouldn*t 
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say  we  could  do  very  much  for  the  larger-sized 

woman. 

Q.  I  am  asking  you  what  your  business  is.  Is 
your  business  confined  to  misses  or  juniors?  Will 
you  answer  Yes  or  No  and  explain  your  answer,  if 
you  wish? 

A.     Well,  I  would  say  misses  and  juniors. 

Q.     You  do  handle  large  sizes,  though,  don't  you? 

A.     Yes,  sir. 

Q.  So  it  is  not  confined  to  misses  and  juniors, 
is  it? 

A.     No,  not  the  way  you  are  putting  the  question. 

Q.  You  know  about  the  price  range  in  that  store, 
don't  you?  A.     Yes,  sir. 

Q.  And  you  also  know  about  the  highest  price 
line  regulation,  don't  you?  A.     Yes,  sir. 

Q.  And  you  know  what  date  that  w^ent  out  of 
effect? 

A.    Well,  I  wouldn't  want  to  say  for  a  fact. 

Mr.  Robinson:  I  will  state  to  Mr.  Goldberg  that 
Mr.  Lerner  ascertained  by  telephone  during  the 
noon  hour  that  the  date  that  it  was  abrogated  was 
as  of  Jmie  30,  1944. 

Mr.  Goldberg:  I  haven't  any  objection  to  that, 
but  I  do  [170]  not  know  that  that  is  determinative 
of  when  it  became  public  knowledge  that  the  price 
line  restriction  was  going  out  of  effect.  My  under- 
standing is  it  is  based  on  the  statute,  and  the  statute 
was  under  consideration  for  some  time  before  it 
was  finally  adopted. 
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Mr.  Robinson:  It  is  not  based  on  any  statute; 
it  is  an  OPA  regulation. 

Mr.  Goldberg :  It  is  an  OPA  regulation  obtained 
on  the  passage  of  the  statute  extending  the  OPA 
administration,  and  that  was  one  of  the  conditions 
of  its  passage,  that  the  price  line  restriction  be 
eliminated,  that  the  limitation  be  eliminated. 

Mr.  Robinson:  It  went  off  on  June  30.  The 
point  is  these  people 

The  Court :  Let  us  not  argue  about  it.  If  it  be- 
comes important  you  can  furnish  me  with  that  date. 

Mr.  Robinson:  Are  you  satisfied  to  accept  that 
date  as  the  date  on  which  it  was  abrogated? 

Mr.  Goldberg:  That  is  the  date  as  of  which  the 
statute  went  into  eifect. 

Mr.  Robinson:  The  highest  price  line  was  abro- 
gated, I  think,  on  that  day,  wasn't  it? 

Mr.  Goldberg:  That  is  my  understanding.  I 
mean,  it  is  not  determinative  of  when  it  became 
public  knowledge. 

The  Court :     Any  further  questions  of  this  lady  ? 

Mr.  Robinson :  Q.  Can  you  give  me  your  price 
ranges  as  they  were  prior  to  the  abrogation  of  the 
highest  price  line  rule? 

A.     I  don't  get  your  question. 

Q.     Pardon?  A.     I  don't  get  your  question. 

The  Court:  This  lady  was  not  examined  about 
that,  and  that  is  a  field  that  has  already  been  cov- 
ered.   Are  you  going  to  go  over  it  again? 

Mr.  Robinson:  I  expected  Mr.  Silverman  back 
on  that.  I  thought  he  would  bring  the  book  with 
him.     Have  you  the  book? 
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The  Court:     This  lady  doesn't  know  about  prices. 

Mr.  Goldberg:     I  have  the  book  right  here. 

Mr.  Robinson:  I  understand  Mr.  Silverman 
would  be  back  with  the  book. 

Mr.  Goldberg:  You  did  not  ask  him  to  come 
back ;  you  asked  for  the  book,  so  I  brought  the  book. 

Mr.  Robinson:  I  was  not  so  specific.  That  is 
quite  right. 

The  Court:  I  do  not  see  the  materiality  of  it, 
and  if  you  pursue  this  line  I  am  going  to  hold  it  is 
incompetent  and  irrelevant  and  shut  off  examina- 
tion on  that  line.  I  do  not  see  the  pertinency  of  it 
to  this  matter. 

Hr.  Robinson:  I  might  explain  the  object  of 
this,  and  then  your  Honor  can  dispose  of  it  as  your 
Honor  sees  fit. 

The  Court:  You  have  made  your  point  and  I 
have  made  the  ruling.  Now  let  us  go  on  to  some- 
thing else. 

Mr.  Robinson:     That  is  all.  [172] 

Redirect  Examination 

Mr.  Goldberg:  Q.  Mrs.  Shelton,  when  the  store 
makes  deliveries  for  a  customer,  who  pays  for  the 
cost  of  delivery?  A.     The  customer. 

Q.  But  if  the  customer  comes  in  and  takes  the 
package  under  his  arm,  you  do  not  have  any  de- 
livery charge?  A.     No. 

Q.  Do  you  know  how"  the  prices  in  Lerner 's  store 
on  Market  Street  compare,  the  same  items  of  mer- 
chandise, with  prices  in  other  stores  in  that  area? 

The  Court:    Haven't  you  covered  that,  Mr.  Gold- 
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berg,  with  the  testimony  of  the  manager   of  the 

store? 

Mr.  Goldberg:  If  it  will  be  stipulated  that  this 
witness  would  testify  to  the  same  effe<!t,  I  wouldn't 
have  any  objection  to  it. 

The  Court:  I  do  not  see  that  it  helps  the  Court 
any,  because  the  manager  of  the  store,  who  presima- 
ably  is  fully  acquainted  with  the  policy  and  busi- 
ness of  the  store,  has  testified  to  it.  Now,  are  you 
going  to  bring  in  every  saleslady  in  the  store  to 
corroborate  him? 

Mr.  Goldberg:     No. 

The  Court :     Then  I  do  not  see  any  point  to  it. 

Mr.  Goldberg:     That  is  all. 

The  Court:     That  is  all. 


MRS.  ANN  DAVIS 

called  for  the  plaintiff ;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court,  please.  A.  Mrs.  Ann  Davis. 

Direct  Examination 

Mr.  Goldberg:  Q.  Mrs.  Davis,  you  are  in  the 
employ  of  the  Lerner  store  on  Market  Street? 

A.     Yes,  sir. 

Q.  You  have  been  in  the  employ  of  that  store 
for  about  six  years.  A.     Yes,  sir. 

Q.  With  an  interval  of  a  short  period  when  you 
were  out  of  the  store  until  November  of  1944  ? 
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A.     Yes,  sir. 

Q.     You  are  manager  of  the  dress    department? 

A.     Yes,  sir. 

Q.  Have  you  had  any  occasion  where  any  custo- 
mer mentioned  to  you  the  existence  of  a  Larner 
store  in  San  Jose?  A.     A  couple  of  times. 

Q.  Can  you  tell  us  about  when  those  were,  as 
well  as  you  can  recall,  approximately  ? 

A.  Well,  it  was  either  just  a  little  before  Christ- 
mas or  around  Christmas  time. 

Q.  Was  that  an  occasion,  or  was  that  one  of 
those  occasions  that  was  called  to  you  attention  by 
one  of  the  salesladies? 

A.  Yes,  that  was  an  occasion  when  I  O.K.'d 
a  check.  The  customer  said  she  was  from  down 
around  San  Jose,  and  did  all  her  shopping 

Mr.  Robinson:     I  didn't  hear  that. 

The  Witness :  It  was  one  of  the  customers,  when 
I  was  called  to  O.K.  her  check — they  usually  get 
rather  friendly — she  said,  "Oh,  yes,  I  am  from 
down  San  Jose,"  and  she  usually  went  down  to 
Lerner 's  to  shop  quite  frequently. 

Mr.  Goldberg:  Q.  Was  she  the  one  who  men- 
tioned the  Lerner  store  in  San  Jose,  or  are  you 
speaking  of  some  other  occasion? 

A.     Well,  I  couldn't  put  my  finger  down  on  that. 

Q.     As  to  whether  that  was  the  woman. 

A.     No. 

Q.  Who  was  the  saleslady  who  mentioned  that 
to  you?  A.     That  was  Miss  Austin. 

Q.     Except  for  this  instance  you  mentioned,  do 
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you  know  where  your  customers  come  from,  those 

that  you  meet  in  the  store. 

A.     Well,  the  come  from  all  over. 

Mr.  Robinson:  I  will  stipulate  that  her  testi- 
mony would  be  the  same. 

Mr.  Goldberg:     As  that  of  Mrs.  Shelton? 

Mr.  Robinson:     As  that  of  the  previous  witness. 

Mr.  Goldberg:  I  think  if  counsel  will  make  that 
stipulation  extend  to  the  balance  of  Mrs.  Shelton's 
testimony,  and  ask  that  apply  generally,  I  will  have 
no  further  questions. 

The  Court :  Do  you  want  to  bring  out  anything 
different  from  what  the  other  witness  testified  to? 

Mr.  Goldberg:     No. 

The  Court:  He  said  she  would  testify  the  same 
as  the  previous  witness. 

Mr.  Goldberg :  What  I  meant  was  not  only  with 
respect  to  that  one  question  but  generally. 

The  Court:  I  understood  counsel  to  say  he 
would  be  willing  to  stipulate  she  would  testify  the 
same  as  the  other  witness  w^ho  testified.  That  is,  it 
would  cover  the  same  ground. 

Mr.  Goldberg:  That  is  satisfactory.  No  further 
questions. 

The  Court:  Have  you  any  questions  of  this 
witness  ? 

Mr.  Robinson:     No  questions. 

Mr.  Goldberg:     I  have  no  further  questions. 

Mrs.  Calder. 

The  Court:  Is  this  a  witness  along  the  same 
line  or  something  different? 
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Mr.  Goldberg:     Yes,  her  testimony  would  bear — 

Mr.  Robinson :  Tell  us  who  she  is  and  how  long 
she  has  been  in  the  store. 

The  Court:     Just  state  her  name. 

Mr.  Goldberg:  Mrs.  N.  A.  Calder.  She  is  in 
charge  of  the  dress  department  fitting  room  in  the 
store  in  charge  of  the  dress  department.  She  has 
been  with  the  store  since  it  opened  on  Market 
Street.  That  is  the  store  she  works  in.  She  will  tes- 
tify with  respect  to  checks  being  made  out  to  Ler- 
ner's  to  customers  referring  to  the  store  as  Lerner 's, 
that  customers  live  in  Redwood  City,  San  Jose  and 
other  Peninsula  towns;  that  would  be  her  testi- 
mony. 

The  Court:     Do  you  stipulate  to  that? 

Mr.  Robinson:     So  stipulated. 

Mr.  Goldberg:     Mrs.  Reynolds. 

The  Court:  Is  this  another  witness  to  the  same 
effect? 

Mr.  Goldberg :  No,  with  respect  to  the  testimony 
of  this  witness 

The  Court:     Call  her. 


MRS.  BETTY  REYNOLDS 
called  for  the  plaintiff;  sworn. 

The  Clerk :  Q.  Will  you  state  your  name  to  the 
Court,  please  ?  A.     Mrs.  Betty  Reynolds. 

Mr.  Goldberg:  I  will  be  glad  to  show  to  Mr. 
Robinson  a  report  made  by  Mrs.  Reynolds  which 
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covers  the  testimony  that  I  would  elicit  from  her. 
I  will  say  generally  it  consists  of  the  result  of  a  sur- 
vey made  by  Mrs.  Reynolds  outside  of  the  Lerner 
Store  on  Market  Street  inquiring  of  the  various 
people  coming  in  or  out  or  standing  by  the  windows 
as  by  the  name  which  they  know  the  store,  some  of 
whom  volunteer  the  place  they  come  from  and  the 
stores  of  the  company  they  know  in  other  areas. 
This  was  conducted  in  a  period  of  a  couple  of  hours 
in  the  middle  of  the  day,  and  the  witness's  testi- 
mony, as  I  understand  it,  would  be  the  same  as  her 
report.  So  if  counsel  has  no  objection  to  it,  I  will 
be  glad  to  read  the  report.  That  does  not  preclude 
counsel,  of  course,  from  cross-examining  the  wit- 
ness. 

The  Court:  Is  there  any  objection  to  the  testi- 
mony going  in  in  the  form  of  that  report? 

Mr.  Robinson:  I  will  go  you  even  one  better. 
You  can  read  it  into  the  record,  or  offer  it  into  the 
record,  and  I  won't  ask  any  questions,  and  you  can 
excuse  Mrs.  Reynolds. 

The  Court:     You  are  excused,  madam. 

Mr.  Goldberg:  So  that  it  may  be  in  the  record 
I  will  read  it,  if  the  Court  please. 

The  Court:  You  might  just  have  it  marked  in 
evidence.  I  will  read  it  and  then  it  will  save  you  the 
time  while  you  are  getting  some  other  witnesses. 

(The  document  was  marked  Plaintiff's  Ex- 
hibit 8  and  appears  in  words  and  figures  as 
follows:) 
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^'Re:   Lerner  Shops, 
831  Market  St., 
San  Francisco,  Calif. 

The  following  is  the  verbatim  report  of  our  Mrs. 
Betty  R.  Reynolds,  covering  questioning  of  custo- 
mers of  the  above  shop  on  April  25,  1945  between 
11 :45  a.  m.  and  2  p.  m. : 

'I  contacted  women  entering,  leaving  or  window 
shopping  at  Lerner 's  and  asked  them,  ''Would  you 
mind  telling  me,  when  you  talk  about  this  store  to 
a  friend,  what  you  call  it  ? 

Out  of  fifty  nine  (59)  women  chosen  at  random, 
fifty  seven  (57)  spoke  of  the  store  as  '  Lerner 's' 
two  called  it ' Lerner 's  Shop'. 

One  woman  stated  that  the  word  '  Lerner 's  spells 
good  value,  popular  prices  and  a  nice  variety  of 
merchandise.  Another  woman  said  that  ' Lerner 's 
was  known  throughout  the  United  States  as  '  Ler- 
ner's'.  A  woman  from  Santa  Barbara  said  that  she 
had  never  known  it  in  any  other  way  than 
*  Lerner 's'.  A  woman  from  Stockton  said  that  people 
there  just  say  ' Lerner 's'  to  designate  the  store  and 
never  speak  of  it  by  any  other  name.  Two  Spanish 
speaking  young  girls  said  they  do  all  their  shopping 
at  '  Lerner 's'. 

I  asked  a  man  standing  outside  by  what  name  he 
knew  the  store.  He  said  he  knew  it  only  as  '  Ler- 
ner's;  that  he  liked  his  wife  to  shop  there  if  he  was 
going  to  meet  her  after  shopping  because  it  was  an 
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easy  name  to  remember  and  that  his  wife  had  shop- 
ped there  for  years. 

Two  young  school  girls,  wearing  their  hair  in 
braids  down  their  backs,  always  meet  at  '  Lerner 's' 
after  school. 

A  woman  who  said  she  was  from  New  Orleans 
said  that  '  Lerner 's'  have  pre-style  and  are  just  one 
month  behind  New  York  in  their  style  and  material. 
She  said  there  is  a  '  Lerner  *s'  in  New  Orleans. 

Another  woman  from  Honolulu  said  that  when 
women  are  coming  to  the  mainland,  they  are  advised 
to  shop  at  Lerner 's  by  other  women  who  have  been 
here  before. 

Another  woman  said  that  she  calls  it  the  'smart 
shop'  and  her  friends  all  know  that  she  means 
'  Lerner 's*. 

Two  Chinese  school  girls  call  it  '  Lerner 's'. 
4/25/45" 

Mr.  Goldberg:  I  have  two  other  witnesses,  store 
managei-s,  who  have  not  aiTived  yet,  but  in  view  of 
the  way  the  stipulations  have  been  made  it  may  be 
that  counsel  will  stipulate  to  their  testimony.  The 
first  witness  is  ^Irs.  Elert. 

Mr.  Robinson:     What  is  the  difference? 

Mr.  Goldberg :  She  is  the  manager  of  the  Lerner 
store  on  Grant  Avenue  and  has  been  there  for  quite 
a  long  time.  She  would  testify  that  she  has  custo- 
mei-s  from  all  of  the  various  areas,  including  San 
Jose  and  Peninsula  tovsTis  as  well  as  larger  outlying 
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areas,  and  that  she  has  seen  checks  that  have  come 
in  as  well  as  return  slips,  and  that  customers  know 
the  store  as  Lerner 's;  that  she  has  had  several 
instances  of  persons  coming  in  who  have  referred 
to  the  Lerner  store  in  San  Jose  as  being  the  com- 
pany's new  store,  and  in  the  case  of  one  of  them, 
insisted  that  it  was  because  she  could  read  the  sign 
and  she  knew  it  was  the  Lerner  store,  although  the 
manager  told  her  it  was  not.  That  in  substance 
would  be  the  testimony  of  Mrs.  Elert. 

Mr.   Robinson:     So  stipulated. 

Mr.  Goldberg:  The  other  witness  is  Miss  Kane. 
She  is  the  manager  of  the  Lerner  store  in  Oakland 
at  Twelfth  and  Washington  Streets.  She  has  been 
the  manager  of  that  store  only  since  about  June  of 
1944,  but  she  managed  a  store  of  the  company  in 
Pennsylvania  for  about  eight  years,  is  familiar  with 
the  fact  that  she  has  a  lot  of  customers  who  come 
in  from  outlying  areas,  including  San  Jose  and  the 
Peninsula  towns  and,  having  checked  with  her 
money  and  these  exchange  slips,  she  has  checks 
from  people  who  make  the  checks  out  to  Lerner 's, 
the  customers  refer  to  the  store  as  Lerner 's,  and  she 
has  had  several  instances  of  customers  who  have 
told  her  about  the  opening  of  Lerner 's  store  in  San 
Jose  as  one  of  the  stores  of  the  company,  and  she 
also  would  testify  that  she  has  many  people  coming 
into  the  store  who  have  been  customers  in  other 
Lerner  stores  in  various  parts  of  the  country,  the 
East,  the  South  and  the  Middlewest. 

Mr.  Robinson:     That  would  include  L.  G.  Lerner 
&  Company,  too,  wouldn't  it? 
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Mr.  Goldberg:     Not  to  my  knowledge. 

Mr.  Robinson :  They  are  in  the  Middlewest.  How 
would  you  know  ?  I  will  so  stipulate.  You  may  have 
to  have  my  amendment  to  part  of  it  later. 

Mr.  Goldberg:  She  would  also  testify  that  one 
of  her  means  of  knowing  where  her  customers  are 
is  she  takes  in  deposits  on  lay-away  plan  and  then 
she  gets  the  name  and  address. 

My  next  witness  is  Mr.  Wilfred  Lerner. 

Mr.  Robinson:     Is  this  your  last  witness? 

Mr.  Goldberg:     I  hope. 


WILFRED  LERNER, 

called  for  the  plaintiff;  sworn. 
The  Clerk :     State  your  name  to  the  Court,  please. 
A.    Wilfred  Lerner. 

Direct  Examination 
By  Mr.  Goldberg: 

Q.  You  are  the  defendant  in  this  action,  Mr. 
Lerner?  A.     I  am. 

Q.  You  have  a  retail  store  for  the  sale  of  wom- 
en's wearing  apparel  in  San  Jose,  have  you  not? 

A.  Misses'  and  jimiors'  wearing  apparel  is  all 
we  handle.  We  don't  handle  any  women's  wearing 
apparel. 

Q.     That  is  at  70  South  First  Street? 

A.     That  is  right. 

Q.     You  opened  that  store  on  June  1,  1944? 
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A.     That  is  right. 

Q.     You  also  now  reside  in  San  Jose,  do  you  not? 

A.     That  is  right. 

Q.  Prior  to  June,  1944,  you  had  lived  in  Palo 
Alto  for  eight  or  nine  years? 

A.     That  is  right. 

Q.  Prior  to  June  1,  1944,  you  had  never  been 
in  the  retail  business  anywhere,  had  you  ? 

A.     That  is  right. 

Q.  And  prior  to  that  date  you  had  never  had  a 
place  of  business  in  San  Jose? 

A.     That  is  also  right. 

Q.  Prior  to  June  1,  1944,  you  knew  of  the  stores 
of  the  plaintiff,  did  you  not? 

A.     I  knew  they  existed,  yes. 

Q.  You  had  been  in  one  or  more  of  them,  had 
you  not?  A.     Yes.  [182] 

Q.     You  had  seen  them  in  New  York  City? 

A.     Yes,  sir. 

Q.    And  in  San  Francisco  ?  A.     Yes,  sir. 

Q.     In  Oakland?  A.     Yes,  sir. 

Q.  Your  store  in  San  Jose — Let  me  ask  you 
this  first:  When  you  oi:)ened  your  store  you  put  a 
sign  across  the  top  carrying  the  name  "  Lerner 's," 
did  you  not  ?  A.     That  is  right. 

Q.  The  picture  I  hand  you  is  a  fair  representa- 
tion of  the  sign,  is  it  not  ? 

A.     The  original  sign.    It  is. 

Mr.  Robinson:  Read  it  in  the  record,  please, 
what  it  says. 
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The  Court:  Do  you  wish  to  offer  that  in  evi- 
dence ? 

Mr.  Goldberg:  Yes,  I  am  going  to  offer  it  in 
evidence. 

The  Court:     Let  it  be  marked  in  evidence. 

Mr.  Goldberg:  I  assume  that  your  Honor  saw 
it  during  the  pre-trial  conference. 

(The  photograph  was  marked  Plaintiff's  Ex- 
hibit 9.) 

Mr.  Goldberg:  Q.  In  addition  to  the  sign  with 
the  word  "  Lerner 's"  in  script  across  the  face  of 
the  sign,  the  word  "Apparel"  in  smaller  block  let- 
ters above  "  Lerner 's"  in  the  right-hand  corner,  you 
had  the  name  "  Lerner 's''  on  the  windows,  did  you 
not? 

A.     That  is  right. 

Q.  And  the  i^icture  I  show  you  of  one  of  the 
windows  is  a  correct  representation  of  how  the  name 
appeared,  is  it  not? 

A.     It  is  an  exact  dui3licate  of  the  sign. 

!Mr.  Goldberg:     I  will  offer  that  in  evidence. 
(The  photograph  was  marked  Plaintiff's  Ex- 
hibit 10.)  [183] 

Mr.  Robinson:  Which  one  is  that? 

Mr.  Goldberg:  The  window  sign. 

Mr.  Robinson:  I  do  not  know  that  I  have  seen 
that. 

Mr.  Goldberg:  There  are  two  such  windows  in 
your  store? 

The  Witness :  That  is  right. 
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Mr.  Goldberg:     And  the  name  "Lerner's"  was 
on  each  of  those  windows'? 
The  Witness:     That  is  right. 
Mr.   Robinson:     I   have   never   seen   those,    Mr. 
Ooldberg.    These   have   been  touched   up,   haven't 
they "? 

Mr.  Goldberg:     Not  that  I  know  of. 
Mr.  Robinson:     The  word  " Lerner 's"  has  been 
obviously  touched  up. 

Mr.  Goldberg:  I  think  if  you  want  to  testify 
to  that,  you  might,  but  I  think  the  statement  ought 
to  be  withdrawn  until  you  can  make  such  a  state- 
ment under  oath. 

Mr.  Robinson:  That  is  inked  to  bring  it  out. 
You  can  see  it  yourself. 

Mr.  Goldberg:     I  can't  feel  it. 
Mr.   Robinson:     I   will   object   to   it   unless   you 
bring  the  photographer  here  who  took  the  picture 
to  testify  that  the  word  "  Lerner 's"  there  has  not 
been  accentuated  by  being  outlined  in  ink. 

Mr.  Goldberg:  The  witness  has  identified  the 
picture  and  it  is  in  evidence,  and  counsel  wants  to 
argue  the  matter.  [184] 

Mr.  Robinson:  Will  you  ask  him,  then,  if  it  is 
a  correct  representation? 

Mr.  Goldberg:  If  your  Honor  will  run  a  finger 
over  it  you  will  notice  there  is  nothing  over  it  at 
all,  whereas  here  is  one  that  was  inked,  which  was 
furnished  to  us  by  counsel,  and  you  can  tell  when 
you  run  your  finger  over  the  added  portion  at  the 
top,  you  can  tell  it  is  inked. 
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The  Court:  I  remember  this  last  photograph 
you  furnished  me  was  one  which  was  produced  to 
show  the  change  that  was  made. 

Mr.  Goldberg :  That  was  patently  inked,  but  the 
picture  I  have  handed  to  your  Honor  is  not,  and  if 
counsel  can  show  on  cross-examination  or  by  other 
witnesses  that  there  is  anything  wrong  with  it,  I 
am  satisfied;  otherwise  it  is  all  right. 

Mr.  Robinson :  If  it  is  not,  I  am  very  much  sur- 
prised. 

The  Court:  I  do  not  see  that  it  is  of  any  great 
importance  one  way  or  the  other. 

Mr.  Robinson:  I  will  withdraw  it.  Mr.  Gold- 
berg says  it  is  not  inked. 

Mr.  Goldberg:  I  have  two  more  that  look  just 
like  it.  I  am  sure  we  were  not  doing  any  touch- 
ing up. 

Mr.  Robinson :  The  point  is  when  you  take  those 
pictures  those  lines  don't  show  up,  and  it  would  be 
perfectly  proper  to  ink  them  in  if  you  so  desired. 
I  will  withdraw  that  remark.  I  did  not  mean  to  in- 
timate that  Mr.  Goldberg  was  touching  up  pictures. 
I  merely  mean  if  they  were  inked  to  brifig  anything 
[185]  out,  that  fact  should  be  stated,  and  it  would 
be  perfectly  proper  to  do  that,  of  course.  I  will 
show  you  the  reason  why  I  thought  it  was  inked. 

The  Court:  No,  I  think  there  is  some  shadow 
over  a  part  of  it  that  makes  it  a  different  color 
from  the  other. 

Mr.  Robinson :     Here  is  the  reason  why  I  thought 
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it  was  inked.   While  it  is  smaller,  at  a  greater  dis- 
tance you  can  hardly  see  it.   It  is  gold  letters. 

Mr.  Goldberg:     Look  how  easily  you  can  see  it. 

Mr.  Robinson:  My  remarks  were  based  upon 
my  own  picture.  Now  I  see  undoubtedly  there  is 
a  black  outline  on  it. 

Mr.  Goldberg:  Q.  Mr.  Lerner,  prior  to  open- 
ing your  store  in  San  Jose  you  ran  certain  ads 
in  the  San  Jose  newspapers,  did  you  not? 

A.  You  mean  when  we  were  getting  ready  to 
open? 

Q.     Prior  to  the  opening. 

A.     Prior  to  the  opening,  yes. 

Q.    And  subsequent  to  that  time? 

A.     Yes,  we  are  still  advertising. 

Q.  You  are  familiar  with  those  advertisements 
which  are  attached  to  the  complaint  in  this  action  ? 

A.  Yes,  fairly  so.  Some  of  them  are  about  a 
year  old. 

Q.     You  have  seen  them?  A.     Yes,  I  have. 

Q.  And  those  are  correct  representations  of  the 
ads  that  you  did  run?  A.     That  is  right. 

Q.  In  connection  with  your  business  you  also 
used  sales  tags  ?  [186]  A.     That  is  right. 

Q.  Is  this  a  correct  representation  of  the  sales 
tags  that  you  used  ?  A.     That  is  right. 

Q.     And  still  use?  A.    Yes. 

Mr.  Goldberg:  We  will  offer  this  in  evidence 
for  the  form.  I  don't  care  about  the  written  ma- 
terial. 

(The  sales  tag  was  marked  Plaintiff's  Ex- 
hibit 11.) 
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Mr.  Goldberg :  Q.  In  your  business  you  also  use 
bags  in  which  to  contain  parcels  that  you  sell  f 

A.     Sweatei's  and  blouses  all  go  in  bags. 

Q.     And  on  those  bags  you  have  a  name  ? 

A.     That  is  right. 

Q.  Is  this  one  of  the  bags  that  you  used  when 
you  opened  your  business  ? 

A.  That  is  one  of  the  bags  we  originally  used, 
that  is  right. 

Q.     What  kind  of  a  bag  do  you  use  now? 

A.  We  use  the  same  bag  as  this,  except  we  have 
labels  that  we  paste  on  top  of  it  that  says  "Wilfred 
Lerner."  the  same  as  the  sign  outside.    , 

Q.     Is  that  label  as  large  or  larger 

A.  Y« :>u  have  a  sample  of  my  box.  It  is  the  same 
cut  as  the  box.  I  don't  know  whether  you  have 
or  not. 

Q.     Xo.  I  have  not. 

A.  It  is  api^roximately  the  "  Lerner 's" — well,  it 
is  the  same  proportion  as  the  sign,  because  every- 
thing was  made  from  a  drawing,  blown  up  or  re- 
duced for  the  cuts,  and  the  **  Lerner  *s"  in  that  is 
a  trifle  smaller  than  it  is  there,  just  a  fraction,  so 
that  it  takes  approximately  the  same  area.  [187] 

Mr.  Goldberg:  I  will  offer  the  bag  in  evidence 
as  Plaintiff's  next  exhibit. 

(The  bag  was  marked  Plaintiff's  Exhibit  12.) 
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Mr.  Goldberg :  Q.  When  was  it  that  you  started 
to  put  a  sticker  over  the  name  "  Lerner 's"  on  your 
bags? 

A.  Well,  just  as  soon  as  we  could  get  the  stick- 
ers from  the  printers  we  started  using  them,  both 
on  the  bags  and  on  the  boxes.  We  started  that 
shortly  after  we  got  into  litigation.  We  didn't 
want  any  litigation.  We  tried  to 

Q.     You  can  answer  my  question. 

The  Court:  It  has  already  been  answered.  He 
said,  "shortly  after  the  litigation  started." 

The  Witness:  The  exact  date  I  couldn't  tell 
you. 

Mr.  Goldberg:  Q.  The  complaint  was  filed  in 
September,  was  it,  in  September? 

A.  The  complaint  was  filed  in  September?  No, 
it  was  before  that,  I  believe,  because  my  recollection 
is  it  was  some  time  in  July  when  we  first  started 
becoming  involved  with  your  business. 

Q.     That  is  right. 

A.  It  was  shortly  after  we  ordered  the  sign 
changed,  the  new  cuts  made.  The  exact  dates  I 
couldn't  give  you.  As  quickly  as  I  could  get  the 
cuts  made  and  the  labels  printed  we  started  using 
them. 

Q.  You  said  you  ordered  the  sign  changed.  Are 
you  speaking  of  the  sign  at  the  top  of  the  store? 

The  Court:  Is  there  any  dispute  about  this? 
When  was  [188]  this  done?  Was  this  a  result  of 
the  pre-trial  conference? 
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Mr.  Goldberg:  Part  of  it  was  the  result  of  pre- 
trial, and  part  of  it 

The  Court:     It  had  taken  place  before? 

Mr.  Kobinson:  It  had  taken  place  before — 
just  a  moment,  I  am  not  sure  of  that.  I  think  at 
the  pre-trial,  yes,  it  had  already  been  ordered.  I 
can't  be  sure  about  that. 

The  Court:  If  you  can't  help  on  that  we  will 
let  the  witness  testify. 

Mr.  Goldberg:  Q.  You  were  still  using  the  tag 
with  the  name  "  Lerner 's"  on  it,  the  sales  tag,  when 
this  was  made  out  on  August  30th? 

A.  What  are  you  referring  to  ?  I  didn't  get  your 
question. 

Q.     The  sales  tag  with  the  name  "Lerner." 

A.     The  sales  tag? 

Q.     Yes. 

A.  The  sales  tag  took  four  to  six  months  to  get 
printed.  We  are  still  using  them  today. 

Q.  These  stickers  that  you  were  talking  about, 
on  which  you  put  the  name  "Wilfred,"  did  you 
use  those  also  on  your  mailing  envelopes  and  boxes  ? 

A.     No,  not  these  stickers. 

Q.  I  will  ask  you  if  this  is  an  envelope  that  you 
sent  out  to  your  counsel? 

A.  This  is  a  sticker  that  was  only  used  for  mail- 
ing. This  is  not  the  sticker  I  referred  to  that  went 
on  the  bag.  This  does  not  go  on  those  bags.  That 
is  not  the  sticker  I  refer  to  on  the  bags.  The  other 
sticker  is  about  that — well,  say  three  by  six  or  three 
and  a  half  by  six  [189]  inches,  maybe  even  larger. 
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Q.  This  sticker  with  the  name  '' Lerner 's"  only, 
the  original  one,  you  were  still  using  on  October 
13,  1944,  were  you  not? 

Mr.  Robinson :     To  whom  was  that  addressed  ? 

Mr.  Goldberg :     To  you. 

Mr.  Robinson:     Henry  Robinson? 

Mr.  Goldberg :     That  is  right. 

Mr.  Robinson :  I  am  not  a  customer  of  his  store 
or  yours.    I  do  not  wear  useful  feminine  apparel. 

Mr.  Goldberg:     Q.     Is  that  correct? 

A.     That  was  used  on  that  package,  yes. 

Mr.  Goldberg:  I  will  offer  this  in  evidence  as 
plaintiff's  next  exhibit. 

(The  sticker  was  marked  Plaintiff's  Exhibit 
13  in  evidence.) 
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Mr.  Goldberg:     Q.     Can  you  tell  us  when  it  was 
that  you  changed  the  sign  at  the  top  of  the  entrance 
•  for  your  store"? 

A.     Which  change? 

Q.     Well,  what  changes  did  you  make? 
["       A.     Well,   we   immediately   upon   hearing   from 
/  you,  your  first  letter 

Mr.  Robinson :  That  letter  was  dated,  Mr.  Gold- 
berg, the  letter  of  Mr.  Steinhart  was  dated  July 
12th,  I  believe,  so  we  might  as  well  give  the  wit- 
ness that  date  so  he  can  tie  the  incident  to  it,  if 
you  have  no  objection. 

Mr.  Goldberg :     I  have  no  objection. 

The  Witness:  Immediately  upon  hearing  from 
Mr.  Steinhart —  [190]  I  don't  want  to  mention  the 
date,  because  I  am  not  sure  of  it 

Mr.  Robinson:  I  think  it  was  July  12th,  wasn't 
it? 

Mr.  Goldberg:  That  is  the  date  of  the  letter. 
The  12th  or  the  13th. 

The  Witness:  Well,  we  got  it  a  couple  of  days 
later.  I  ordered  the  sign  man  to  make  an  addition 
to  our  large  sign  outside,  "Home  Owned."  We  put 
signs  in  the  window  and  signs  in  the  store.  There 
was  a  sign  in  the  window  that  read  something  to 
the  effect  that  this  was  a  home  owned  store,  not 
connected  with  any  other  store.  There  was  a  sign 
inside  the  store  that  read,  "This  is  a  home-owned 
store."  Later  we  made  additional  changes  in  the 
sign. 

Q.     When  was  the  change  made? 
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A.  Well,  when  they  had  the  i^re-trial  conference 
— I  think  Mr.  Ladar  and  Mr.  Robinson — we  added 
the  name,  "Wilfred"  to  the  sign  on  top.  That 
was  ordered  some  time  in  the  latter  part  of  last 
year  but  didn't  get  finished  until  this  year. 

Q.  It  did  not  get  finished  until  about  two  or 
three  weeks  ago,  did  it? 

A.  That  is  right.  That  is  no  fault  of  mine.  The 
sign  man  couldn't  get  it  done  any  sooner. 

Q.     Is  this  a  correct  representation  of  that  sign? 

A.    As  it  is  today,  yes. 

Q.     As  it  appears  today? 

A.     And  the  change  was  made  also  on  the  glass. 

The  Court:  Are  these  offered  in  evidence,  Mr. 
Goldberg?  [191] 

Mr.  Goldberg:  Yes,  I  want  to  offer  that  in  evi- 
dence. 

(Photograph    was    marked    Plaintiff's    Ex- 
hibit 14  in  evidence.) 

The  Witness :  The  gold  leaf  change  on  the  glass 
was  made  considerably  sooner  than  the  sign  up 
above,  because  that  only  entailed  one  man,  where 
the  other  brought  into  being  two  or  three  com- 
panies that  were  involved  in  changing  the  upper 
sign. 

Mr.  Goldberg:  Q.  When  would  you  say  the 
change  on  the  windows  was  made? 

A.  I  believe  it  was  the  latter  part  of  last  year. 
The  exact  date  I  wouldn't  attempt  to  say. 

Q.  Is  this  a  correct  representation  of  that  letter- 
ing as  changed?  A.     That  is  right. 
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(Photograph  was  marked  Plaintiff's  Exhibit 
15  in  evidence.) 

Mr.  Goldberg :  Q.  Now,  I  will  show  you  five  ad- 
ditional photographs  and  ask  you  if  in  each  of  those 
the  sign  as  it  now  appears  on  your  store  appears 
in  the  picture?  A.     Yes. 

Mr.  Robinson:  Was  the  photographer  lying  flat 
on  his  back  when  he  took  them? 

Mr.  Goldberg :  He  took  them,  or  so  I  assume,  in 
various  positions,  in  which  anyone  approaching  the 
store  on  the  street  would  see  it. 

The  Court :     How  many  pictures  are  there  ? 

Mr.  Goldberg:     Five. 

The  Court:  Do  you  wish  to  offer  them  as  one 
exhibit  ? 

Mr.  Goldberg:  Well,  I  think  it  would  probably 
be  better  if  they  were  offered  separately.  I  do  not 
know  that  we  will  refer  [192]  to  any  of  them  spe- 
cifically, but  I  think  it  would  be  better  if  they  were 
numbered  separately. 

(Photographs  were  marked  Plaintiff's  Ex- 
hibits 16-A  to  16-E,  inclusive,  in  evidence.) 

Mr.  Goldberg :     Q.     I  will  ask  you  if  this  picture 
is   a  correct   representation   of   the   floor   between 
your  windows  entering  your  store  as  it  exists? 
A.     Yes,  that  is  a  picture  of  the  entranceway. 
Q.     As  it  exists  today?  A.     That  is  right. 

Mr.  Goldberg:  We  offer  that  in  evidence  and 
ask  that  it  be  marked  Plaintiff's  next  exhibit. 

(Photograph  was  marked  Plaintiff's  Exhibit 
17  in  evidence.) 
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Mr.  Goldberg :  Q.  Did  you  make  any  change  in 
your  advertisements,  as  to  how  your  name  appeared 
on  them'? 

A.  I  did.  I  think  if  you  will  refer  to  the  scrap- 
book  Mr.  Robinson  has,  you  can  get  the  dates  from 
that. 

Q.     That  was  approximately  in  November,  1944? 

A.  I  couldn't  state  the  date.  Everything  is  stated 
in  there. 

Q.  I  mention  it,  because  I  recall  it  on  your  last 
deposition. 

The  Witness:  I  believe  they  are  all  in  order, 
the  dates  following. 

Mr.  Robinson:  The  words  "Home  owned"  first 
appear  in  an  ad  of  August  18, 1944,  and  then  ''Home 
owned"  appears  consistently  thereafter.  The  word 
"Wilfred"  appears  for  the  first  time  Sunday,  No- 
vember 26,  1944,  and  appears  thereafter.  [193] 

Mr.  Goldberg :  And  the  elimination  of  the  apos- 
trophe "s"  on  " Lerner 's"  appears  for  the  first  time 
December  3,  1944. 

Mr.  Robinson:  That  is  right,  the  very  next  day. 
November  26th  had  the  apostrophe  "s"  and  then 
December  3rd  the  apostrophe  apparently  was  cut 
right  out  of  the  same  cut. 

The  Witness :     That  is  exactly  what  happened. 

Mr.  Goldberg:  Q.  On  all  your  ads  until  Sun- 
day, January  28th,  you  also,  in  addition  to  your 
name,  first  as  " Lerner 's,"  and  then  as  "Wilfred 
Lerner,"  had  a  little  cut  with  the  words  "The  Shop 
With  You  In  Mind?" 
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A.     That  is  right.    Do  you  want  that  explained? 

Q.  If  you  think  it  needs  explanation,  that  is  sat- 
isfactory. 

Mr.  Robinson:  Will  you  explain,  Mr.  Lerner, 
while  I  am  looking  at  that? 

The  Court:  Let  counsel  finish  his  direct  exami- 
nation first. 

Mr.  Goldberg:  Q.  I  will  show  you  a  tear  sheet 
dated  April  22,  1945,  from  the  San  Jose  "Mercury- 
Herald  and  News,"  which  I  believe  was  the  last 
issue  in  which  you  inserted  an  ad,  is  that  correct? 

A.  Last  Sunday  was  the  ad  I  had — was  that  last 
Sunday's  paper,  April  22nd? 

The  Court:     April  22nd  was  last  Sunday. 

The  Witness:     Yes,  that  was  the  last  one. 

Mr.  Goldberg :  Q.  And  this  is  a  correct  copy  of 
your  ad  that  day,  is  it  not  ? 

A.     That  is  right. 

Mr.  Goldberg:  I  will  offer  that  in  evidence  as 
Plaintiff's  [194]  next  exhibit. 

(Tear  sheet  referred  to  marked  Plaintiff's 
Exhibit  18  in  evidence.) 
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Mr.  Goldberg:     Q.     Mr.  Lerner,  can  you  tell  us 
what  items  of  merchandise  you  handle  in  your  store  ? 

A.  Yes.  Coats,  suits,  dresses,  sweaters,  blouses, 
slacks,  slack  suits,  jackets  and  skirts. 

Q.     Do  you  have  hosiery?  A.     No. 

Q.     Underwear?  A.     No. 

Q.     Girdles?  A.     No  lingerie. 

Q.     None  of  the  so-called  small  wears  ? 

A.     No  purses,  no  hats. 

Q.  Can  you  give  us  your  price  range,  that  is, 
the  low  and  the  high  prices  of  those  items  ? 

A.  Well,  they  vary  from  time  to  time.  Right 
now  they  are  approximately,  in  coats,  from  $25  to 
approximately  $129.95.  All  of  those  prices,  of 
course,  on  the  fur-trimmed  goods,  have  tax  extra. 
That  would  mean  20  per  cent  higher  than  the  price 
I  quoted  you  on  the  tax. 

Q.     That  is  on  coats  that  are  fur-trimmed? 

A.  Coats  that  are  fur-trimmed.  On  suits  we  have 
suits  from  $25  to  $49.95.  On  dresses,  from  $8 — 
no,  we  just  got  in  some  at  prices  from  $7.95  to 
$20.95.  Our  normal  price  on  dresses  is  $8.95  to 
$20.95.     Sometimes  we  have  a  few  higher. 

On  jackets,  they  run  from  $9.95  to,  I  believe, 
$12.50  or  $12.95.  I  d^on't  know  exactly  which  price 
it  is  there.   It  is  $12.50  or  $12.95.  [195] 

Skirts  are  from  $6.95  to,  I  think,  around  $9.95. 
T  wouldn't  want  to  state  exactly  on  the  top  price. 
But  nothing  lower  than  $6.95. 

Sweaters  starting  at  $4.95  to  $8.95,  I  believe. 
What  have  I  left  out? 
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Q,     Have  you  given  me  the  slack  suits? 
A.     Slack  suits  from  $8.95  to  $19.95.    Separate 
slacks  from  $5.95  to,  I  believe  it  is,  $9.95.    Did 
I  give  you  blouses'? 

Q.     I  don't  think  you  did. 

A.     Blouses  from  $2.95  to  $6.95. 

Q.  When  you  say  that  you  now  sell  coats  from 
$25  up  to  your  top  range,  do  you  have  a  separate 
range  for  untrimmed  coats,  do  you  know? 

A.  When  I  said  $25,  that  is  your  untrimmed 
coats. 

Q.  What  is  the  top  range  on  your  untrimmed 
coats?  A.     I  think  at  present  $39.95. 

Q.  And  then  on  the  fur-trimmed  coats,  what  is 
your  range? 

A.  $55  is  the  lowest  cost  we  have  on  fur-trimmed 
coats. 

Q.     The  fact  is A .     That  means  plus  tax. 

Q.  The  fact  is,  however,  is  it  not,  that  on  a  num- 
ber of  occasions  since  you  have  opened  your  store 
you  have  advertised  untrimmed  coats  at  $19.95, 
have  you  not? 

A.  We  have  had  coats  at  different  prices,  yes. 
We  have  reduced  coats  and  advertised  them  for 
$19.95. 

Q.  Haven't  you  had  coats  at  the  regular  price  of 
$19.95?  A.     Not  a  reduction,  no. 

Q.  In  those  ads  you  did  not  state  it  was  a  re- 
duction, did  you?  [196] 

A.     It  is  not  necessary  to. 
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Q.     You  have   advertised   new   coats   at   $19.95, 
haven't  you?  A.     They  weren't  second  hand. 

Mr.  Robinson :     Will  you  show  me  what  ads  you 
are  referring  to? 

Mr.  Goldberg:     I  am  trying  to  simplify  it. 
Q.     I  do  not  find  your  ad  on  coats.    Now,  what 
about  suits,  on  which  you  say  your  range  is  from 
$25  to  $49.95?  A.     That  is  right. 

Q.     You  do  sell  suits  also  at  $19.95,  do  you  not? 
A.    We  have  suits  that  have  been  reduced  that 
we  do  sell  at  $19.95. 

Q.     Haven't  you  frequently  advertised  new  suits 
at  $19.95? 

A.     That  is  right,  we  sometimes  make  reductions 
when  merchandise  first  comes  in. 

Q.  I  call  your  attention  to  an  ad  in  your  scrap 
book  dated  August  4,  1944,  reading,  "New  suits, 
100  per  cent  virgin  wool,  $19.95  to  $45,"  and  at 
the  top  of  the  ad  are  "Plan  now  for  fall."  That 
is  one  of  your  ads,  isn't  it? 
A.     That  is  right. 

Q.  Were  you  reducing  fall  suits  in  August? 
A.  That  is  right.  It  is  possible.  I  don't  know 
in  that  particular  case.  The  one  you  are  referring 
to,  $19.95,  undoubtedly  was,  so  it  might  have  been 
some  merchandise — I  have  had  merchandise  sent  to 
me  that  was  not  ordered,  and  we  do  not  like  to  re- 
turn anything  in  these  days  because  it  is  hard  to 
get.  Sometimes  it  is  below  our  standards  and  we 
reduce  it  the  minute  it  comes  in.  [197] 

Q.     On  Sunday,  August  13,  1944,  you  advertised 
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as  follows:    ''Plan  now  for  fall.    New  fall  suits 

$19.95  to  $45."    That  is  correct,  isn't  it? 

A.     Yes,  that  is  correct. 

Q.     Was  that  also  a  reduced  price? 

A.  No,  it  is  most  likely  the  same  suits.  It  is  a 
reduced  price,  yes,  but  most  likely  the  same  suits. 

Mr.  Robinson:     The  same  ad? 

Mr.  Goldberg:  No,  it  is  not  the  same  ad.  It  is 
nine  days  later. 

The  Witness:  I  think  I  still  have  some  down 
there.    I  haven't  got  rid  of  them  all  yet. 

Mr.  Goldberg:  Q.  On  Sunday,  October  4,  1944, 
under  an  ad  entitled,  "Headquarters  for  suits.  Car- 
digans, Classics,  Dressmakers,  100  per  cent  virgin 
wool,  suits  that  suit,  $19.95  to  $45."  That  was  your 
ad,  wasn't  it? 

A.  Yes,  sir.  I  just  got  through  telling  you  I 
have  those  same  suits.  I  have  been  in  business  eleven 
months  and  we  still  have  some  of  them  left.  So  my 
ps3^chology  in  reducing  them  in  the  beginning  was 
right.  We  haven't  cleared  them  out  yet.  There  was 
about  a  dozen  pieces  altogether. 

Q.  So  these  suits  you  advertised  in  October  as 
Cardigans,  Classics  and  Dressmakers  are  the  same 
as  the  suits  you  advertised  back  in  August  as  the 
new  fall  suits?  A.     The  $19.95  suits,  yes. 

Q.     On  November  12,  1944 [198] 

Mr.  Robinson:  Mr.  Goldberg,  I  do  not  know 
what  your  object  is.  I  just  took  a  look  at  Mr.  Sil- 
verman's testimony,  and  according  to  him  suits  be- 
gin at  $6.95.    So  it  would  not  make  any  difference 
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whether  he  began  at  $19.95.    The  principle  would 
still  be  the  same.    He  is  in  the  higher  price  range 
than  you,  the  general  proposition. 

Mr.  Goldberg:     Are  we  to  argue  that? 
The  Court :     I  do  not  see  what  prices  have  to  do 
with  the  issues. 

Mr.  Goldberg :  I  think  it  means  this :  Our  suits 
run  about  the  prices  testified,  and  we  say  these  peo- 
ple sell  merchandise  within  the  same  price  range 
as  ours. 

The  Court:  Let  us  grant  that  they  do.  What 
difference  does  it  make? 

Mr.  Goldberg:  Then  it  proves  we  are  trying  to 
sell  the  same  merchandise  at  the  same  price. 

The  Court:  So  perhaps  are  hundreds  or  thou- 
sands of  other  people.  I  do  not  see  the  relevancy 
of  it. 

Mr.  Goldberg:  I  think  this  is  true,  isn't  it?  If 
they  sold  something  that  we  never  sold  or  never  at- 
tempted to  sell,  it  could  well  be  argued  there  was 
no  competition.  This  is  a  part  of  our  case  to  prove 
that  there  is  competition. 

Mr.  Robinson:  We  will  stipulate  to  that. 
The  Court:  I  think  you  gentlemen  have  this 
situation:  You  would  hardly  say  a  man  selling 
$16.95  dresses  in  Seattle  was  [199]  in  competition 
with  a  man  selling  the  same  priced  dresses  in  Los 
Angeles.  The  mere  fact  that  the  dresses  are  in  the 
same  price  range  does  not  mean  there  is  competi- 
tion. 
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Mr.  Goldberg:  That  is  perfectly  true.  I  am  not 
asking  to  introduce  this  evidence  to  prove  our  case, 
but  to  prove  one  part  of  our  case. 

Mr.  Robinson :  Are  you  willing  to  make  this  stip- 
ulation, which  we  found  to  be  the  fact  from  your 
taking  of  Mr.  Lerner 's  deposition,  that  we  overlap 
unquestionably,  but  our  top  lines  are  higher  than 
your  top  lines,  and  your  bottom  lines  are  down  lower 
than  our  bottom  lines;  we  overlap  in  the  middle. 

Mr.  Goldberg:  There  is  no  question  about  that. 
That  is  correct. 

The  Court :  Will  that  cover  what  you  are  getting 
at? 

Mr.  Goldberg:  Well,  as  far  as  this  witness'  tes- 
timony is  concerned,  I  think  he  is  departing  from 
the  facts  as  shown  by  his  own  records  in  that  he  is 
making  the  bottom  of  his  price  line  on  suits  and 
coats  higher  than  it  actually  is,  and  the  higher  it  is, 
the  less  there  might  be  competition,  and  the  lower 
it  is,  the  more  competition. 

Mr.  Robinson :  He  told  you  he  had  a  dozen  items 
at  that  price. 

Mr.  Goldberg:     I  am  coming  to  more  than  that. 

The  Court:  What  you  are  trying  to  prove  by 
this  witness  is  that  while  the  price  range  is  df- 
fercnt,  you  think  this  [200]  witness  is  exaggerating 
his  price  range,  is  that  it? 

Mr.  Goldberg:  I  think  he  is  exaggerating  the 
difference  between  our  price  range  and  his.  In 
other  words,  by  his  testimony  he  is  pulling  in  a  lit- 
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tie  bit  further  away  from  the  middle,  you  might 

say. 

The  Court:  You  are  trying  to  bring  out  now  that 
this  witness  is  exaggerating  his  price  range? 

Mr.  Goldberg :     That  is  right. 

Mr.  Robinson:  I  might  also  point  out,  your 
Honor,  there  has  been  no  testimony  here  as  to  what 
Lerner 's  price  range  was  in  June  of  1944,  when 
Mr.  Lerner  opened  his  store.  As  to  that  there  is 
absolutely  no  evidence.  They  are  giving  us  testi- 
mony as  of  today  only  that  Mr.  Silverman  knew,  he 
admitted  the  prices  were  lower.  So  mitil  we  have 
something  with  which  to  compare 

Mr.  Goldberg:  We  have  the  base  period  book 
here  and  it  shows  those  ceilings. 

Mr.  Robinson:  You  mean  the  ones  that  I  tried 
to  get  from  Mr.  Silverman? 

Mr.  Goldberg:  Not  that  you  tried  to  get.  You 
asked  about  it.  You  asked  for  the  book  and  we 
offered  the  book. 

Mr.    Robinson:     Have   you   your   highest   price 

range  here  ? 

Mr.  Goldberg:  Yes. 

Mr.  Robinson :  Will  you  read  those  in  ? 

Mr.  Goldberg:  May  I  finish  with  the  scrapbook 

first? 

The  Court:  I  hope  you  gentlemen  will  not  take 
too  long  [201]  at  it,  because  it  does  not  seem  to  me 
to  have  a  great  deal  of  bearing  on  the  matter. 

Mr.  Goldberg:  Q.  Mr.  Lerner,  isn't  it  a  fact 
that  in  addition  to  all  the  ads  I  have  already  called 
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to  your  attention,  that  again  on  November  26th, 
on  December  3rd  and  on  December  10th  you  were 
advertising  suits  at  $19.95? 

A.  That  is  right,  and  we  still  have  some  of  those 
same  suits  in  the  store  today.  I  will  bring  you 
right  up  to  date — the  same  suits. 

Q.  Isn't  it  also  a  fact  that  you  were  advertis- 
ing, and  on  many  occasions,  fur-trimmed  coats  at 
$49.95? 

A.  I  believe  he  will  find  one  ad  in  there  at  $45 
plus  tax. 

Q.     Will  you  answer  my  question? 

A.     Yes,  sir. 

Q.     The  answer  to  my  question  is  yes,  is  it  not? 

A.     That  is  right. 

Mr.  Robinson:  Just  a  moment.  We  have  the 
book  there. 

Mr.  Goldberg:  I  am  trying  to  shorten  it  at  his 
Honor's  request. 

Mr.  Robinson :  You  went  through  it  on  the  depo- 
sition. You  had  no  difficulty.  "Many"  is  a  varia- 
ble term. 

Mr.  Goldberg:  I  guess  I  can't  please  counsel 
and  try  to  expedite  this  thing. 

,  Mr.  Robinson:     If  they  are  in  that  book  they 
are  our  ads.     There  is  no  doubt  about  it. 

Mr.  Goldberg:  I  refer  to  the  ad,  "New  Luxuri- 
ous Fur  Coats  $49.95  to  $110  plus  tax,"  on  August 
4,  1944.  Again  on  September  [202]  15,  1944,  "Your 
new  fall  coats  should  have  full  luxurious  furs,  fine 
fabrics,  masterfully  executed,  $49  to  $110." 


Wilfred  A.  Lerner  257 

(Testimony  of  Wilfred  Lerner.) 

Mr.  Robinson:  I  think  it  would  help  the  court 
if  you  would  prepare  a  schedule. 

The  Court:  I  am  not  going  to  need  any  sched- 
ule. 

Mr.  Goldberg:  Again  on  October  22,  1944,  again 
on  November  5,  1944 — these  are  the  ads  of  fur 
trimmed  coats  at  $49.95 — again  on  December  10, 
1944. 

Mr.  Robinson:  All  right.  I  will  stipulate  his 
low  price  range  was  $49.95.  Your  price  is  $24.95. 
So  what  is  the  difference?  $49.95  is  so  far  from 
$24.95. 

Mr.  Goldberg:  At  counsel's  request  we  have 
brought  in  here  a  book  of  the  plaintiff  entitled, 
"Base  period  prices  for  this  store,"  and  the  second 
sheet  has  the  following  under  ''Maximum  Price 
Regulation  330." 

The  Court :    What  store  is  this  ? 

Mr.  Goldberg:  This  is  the  Market  Street  store. 
That  is  the  one  of  which  Mr.  Silverman  is  the  man- 
ager, and  he  sent  this  in.  You  will  recall  counsel 
asked  for  the  Base  Period  Book. 

The  Court:    What  do  I  need  that  for ? 

Mr.  Goldberg:  Counsel  wanted  us  to  verify  the 
top  prices,  the  highest  prices  as  they  existed 
prior — ' — 

The  Court:  You  mean  in  the  San  Francisco 
store  of  the  plaintiff? 

Mr.  Goldberg:  In  the  San  Francisco  store  at 
the  time  the  [203]  defendant's  store  was  opened. 
Now,    this    is    labeled,    "OPA    Price    Limitations, 
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spring  selling  season,  March  1,  to  July  31,"  and 

has  the  following  commodities  and  prices — 

Mr.  Robinson :    It  is  1944  ? 

Mr.  Goldberg:    Yes. 

Mr.  Robinson :    It  refers  to  1944  ? 

Mr.  Goldberg:  I  will  be  glad  to  read  it  or  have 
the  reporter  copy  it  into  the  record. 

The  Court:  It  is  up  to  you  gentlemen,  which 
ever  way  you  want  it  in,  if  you  think  it  is  im- 
portant. 

Mr.  Robinson:  If  Mr.  Goldberg  ^dll  just  read 
it  into  the  record,  I  believe  that  will  be  satisfactory. 

Mr.  Goldberg:  These  are  our  highest  prices: 
Coats,  $59.95.  Suits,  $39.95.  Women's  dresses, 
$10.95.  Misses'  dresses,  $29.95.  Jackets,  $7.98. 
Skirts,  $6.98.  Blouses,  $4.98.  Slacks,  $6.98.  Slack 
suits,  $10.98.  Fur  coats,  $49.95.  Fur  jackets, 
$49.95. 

Q.  Mr.  Lemer,  what  is  the  size  of  your  store  in 
San  Jose  I 

A.  Well,  the  frontage  on  the  sidewalk  is  ap- 
proximately 16  feet.  After  you  are  approximately 
10  feet  inside  the  door  it  becomes  20  feet  wide. 
There  is  jog  out  from  the  store  next  door. 

Q.    About  how  deep  is  it? 

A.     110,  I  believe. 

Q.  How  many  people  do  you  employ  in  your 
store  ? 

A.  There  are  six  besides  my  wife  and  myself 
in  the  store. 

Q.     You  and  your  wife  work  in  the  store? 
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A.  Well,  we  are  there.  We  only  supervise  ex- 
cept when  everybody  else  is  busy,  and  then  [204] 
we  actually  make  sales.  Outside  of  that  we  do 
not. 

Q.     The  six  employees  are  sales  people? 

A.  No,  we  have  four  sales  girls  and  two  in  the 
alteration  room. 

Q.  These  newspapers  that  you  advertise  in  in 
San  Jose  are  also  sold  on  the  street  in  other  com- 
munities, are  they  not? 

A.     I  couldn't  answer  that. 

Q.  Haven't  you  seen  them  for  sale  in  Palo 
Alto?  A.     No,  never. 

Mr.  Goldberg:  Are  you  in  a  position,  Mr.  Rob- 
inson, to  stipulate  that  the  San  Jose  papers  are  on 
sale  in  Palo  Alto?  I  can  prove  it  but  I  thought 
it  was  such 

Mr.  Robinson:  I  do  not  know  about  that,  but 
I  haven't  the  slightest  doubt  that  the  San  Jose 
paper  probably  would  be  found  on  the  newsstands 
in  Palo  Alto.     I  will  stipulate 

The  Witness:  I  don't  argue  that,  either.  You 
asked  me  if  I  had  seen  them.  I  have  never  seen 
them.     I  lived  there  almost  nine  years. 

Mr.  Robinson :  I  will  stipulate  that  they  are.  It 
is  common  sense  that  they  would  be.  But  I  won't 
go  with  you  are  far  as  San  Mateo,  Burlingame,  or 
San  Francisco,  and  that  includes  Fourth  and 
Market. 

Mr.  Goldberg :  Q.  Mr.  Lerner,  you  have  custom- 
ers that  come  from  Palo  Alto  ? 
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A.    I  believe  we  have. 

Q.     You  have  quite  a  few,  have  you  not? 

A.    We  have  some,  yes. 

Q.  Do  you  recall  that  in  your  wife's  deposition 
she  said  about  50  people  from  Palo  Alto  had  come 
into  your  store  "I  [205] 

A.  Well,  I  wouldn't  attempt  to  make  any  count 
of  them. 

Mr.  Robinson:  She  also  said  they  were  personal 
friends,  Mr.  Goldberg. 

Mr.  Goldberg:  She  said  of  those  she  knew. 
There  might  have  been  others  from  Palo  Alto  whom 
she  did  not  know,  but  of  those  she  knew. 

Mr.  Robinson:  Then  her  testimony  is  there 
may  have  been  others,  but  she  knew  she  had  fifty 
personal  friends.  If  you  want  to  state  her  testi- 
mony that  is  what  she  said. 

Mr.  Goldberg:  I  wouldn't  state  it  in  that 
way 

The  Court:  Please  let  us  get  on.  What  is  the 
next  question  of  the  witness  ? 

Mr.  Goldberg:  Q.  You  have  customers  who 
come  from  other  peninsular  areas  that  you  know 
of?  A.    Yes. 

Q.     Where? 

A.  We  have  customers  from  Campbell,  Los 
Gatos,  Los  Altos,  and  some  in  Redwood  City. 

Q.     Santa  Clara?  A.     Santa  Clara,  yes. 

Q.     Mountain  View?  A.     Mountain  View. 

Q.     Sunnyvale?  A.     Sunnyvale. 

Mr.  Goldberg :    That  is  all. 
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The  Court:     Do  you  want  to  ask  any  questions? 

Mr.  Robinson:  Just  about  one  question  while 
we  have  him  here  at  this  time. 

Cross-Examination 

Mr.  Robinson:  Q.  Mr.  Goldberg  asked  you 
about  that  cut,  [206]  ' '  The  shop  with  you  in  mind. ' ' 
Where  did  you  get  that? 

A.  Well,  when  I  was  first  opening  the  store  I 
contacted  the  newspaper  down  there  and  I  got  to- 
gether with  the  gentleman  who  handles  our  adver- 
tising— that  is,  our  district — and  with  him  we 
planned  our  first  ads.  He  brought  me  in  cuts  and 
borders  to  use — in  fact,  all  the  cuts  seen  in  those 
ads,  with  the  exception  of  one,  which  was  sent  out 
by  a  company  in  the  East,  were  furnished  by  the 
newspaper.  And  then  he  brought  me  in  a  set  of 
borders,  and  that  is  when  we  got  what  Mr.  Gold- 
berg referred  to,  a  little  cut  that  had  a  box  stating, 
"The  shop  with  you  in  mind."  He  suggested  it  as 
a  good  slogan  to  use  for  the  store.  That  we  have 
followed  through  ever  since.  We  use  two  news- 
paper services,  Meyer  Both  and  Metro,  which  are 
circulated  in  every  city  of  any  consequence  in  the 
United  States. 

Q.  By  "service,"  you  mean  they  give  you  the 
wording  and  language  of  the  ads  and  you  just  fill 
in  your  prices  and  put  in  your  name  cut? 

A.     That  is  right. 

Q.  This  "The  shop  with  you  in  mind"  you  never 
used  except  in  the  ads  and  in  the  form  of  the  cut? 
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A.    Just  the  way  it  is  situated  in  the  sheet. 

Q.  I  hand  you  a  paper  that  states  at  the  bot- 
tom, ''Meyer  Both  General  Newspaper  Service," 
dated  May  4th,  and  ask  you  to  explain  to  the  Court 
what  that  is. 

A.  This  is  a  page  from  one  of  their  monthly 
issues  that  they  send  out.  It  has  different  cuts, 
different  ads  made  up,  borders,  and  also  usually 
it  contains  [207]  on  other  pages  the  cuts  which  we 
use  in  our  advertising  of  different  garments.  It 
also  goes  into  other  fields  from  hardware  stores  to 
newspaper  work,  or  any  other  type  of  advertising 
where  cuts  are  used. 

Q.  Is  this  the  sample  that  was  submitted  to 
you  for  that  cut  ? 

A.     That  was  one  of  the  pages. 

Q.     ' '  The  shop  with  you  in  mind  ? ' ' 

A.     That  is  right. 

Q.     That  is  the  cut  at  the  bottom  ? 

A.     That  is  the  exact  cut  we  are  using. 

Q.  That  is  the  cut  that  appears  in  your  ads 
at  various  places  where  space  permits  ? 

A.     That  is  right. 

Mr.  Robinson:    That  is  all.  [208] 
Redirect  Examination 

Mr.  Goldberg:  Q.  You  do  not  know  of  any 
other  store  in  San  Jose,  or  which  advertises  in  the 
San  Jose  paper,  that  uses  that  cut,  do  you. 

A.     No.    At  that  time 

The  Court:  You  have  answered  the  question. 
You  do  not  know. 
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Mr.  Goldberg:  There  is  one  question  that  I 
wanted  to  ask  Mr.  Lerner. 

Q.  Since  you  have  opened  your  store  you  have 
had  people  come  in  who  have  asked  you  whether 
or  not  you  were  related  to  the  Lerner  store  in  San 
Francisco  ? 

A.  We  have  had  people  come  in  that  upon  hear- 
ing my  name  was  Lerner  asked  me  if  I  was  re- 
lated to  the  people  who  had  the  store  in  San  Fran- 
cisco, yes. 

Q.     And    that    has    happened    once    or   twice    a 

month  ? 

A.  Well,  approximately — at  the  outside.  I 
wouldn't  say  consistently  once  or  twice  a  month, 
but  at  the  outside  once  or  twice  a  month. 

Q.     But  you  do  get  those  questions  occasionally? 

A.     Occasionally. 

Q.  But  you  do  not  know  whether  the  people 
asking  those  questions  bought  merchandise  from 
you  or  not"? 

A.  No.  I  wouldn't  want  to  state  whether  they 
did  or  they  did  not. 

Mr.  Goldberg:    That  is  all. 

The  Court:    That  is  all. 

Mr.  Robinson:  Of  course,  we  will  reserve  our 
right  to  [209]  examine  further  the  defendant.  Is 
that  your  case  ? 

Mr.  Goldberg:    Plaintiff  rests. 

The  Court :  We  will  take  a  five-minute  recess  at 
this  time. 

(Recess.) 
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Mr.  Goldberg:  If  the  Court  please,  there  are 
two  minor  items  I  think  should  be  clarified.  I  was 
not  certain  in  what  shape  we  left  the  testimony  of 
Mrs.  Reynolds,  whose  report  was  admitted  in  evi- 
dence as  Plaintiff's  Exhibit  No.  8.  What  I  had 
in  mind  doing,  what  I  thought  I  was  doing  was, 
we  were  stipulating  that  if  Mrs.  Reynolds  testified 
she  would  testify  in  accordance  with  this  report, 
then  have  the  report  copied  into  the  transcript  of 
the  testimony  as  her  testimony. 

The  Court :    That  is  my  understanding. 

Mr.  Robinson:  That  is  my  understanding.  I 
would  like  to  have  a  copy  if  you  happen  to  have 
an  extra  one. 

Mr.  Goldberg:  I  will  prepare  one  for  you.  I 
have  a  copy,  and  the  reporter  will  copy  Exhibit  8 
into  the  record. 

The  Court:  It  is  an  exhibit.  I  do  not  think  it 
has  to  be  copied. 

Mr.  Goldberg:  I  think  purely  as  a  matter  of 
convenience,  if  it  is  at  the  place  where  she  is  sworn, 
it  might  be  simpler. 

In  connection  with  the  testimony  of  Mr.  Magee 
on  a  matter  that  the  Court  thinks  is  probably  ir- 
relevant, but  in  any  event  I  think  there  is  a  slight 
misapprehension — there  is  in  [210]  my  mind — on 
this  firm  that  was  known  as  Lerner 's  or  Lerner- 
Vogue,  it  is  my  understanding — and  I  have  con- 
fimed  it  with  Mr.  Magee — that  after  the  settlement 
with  that  company  was  made,  the  name  of  certain 
of  the  stores  was  changed  to  J.  S.  Lerner- Vogue, 
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and  the  names  of  the  other  stores  were  changed 
to  some  altogether  different  name  not  having 
"Lerner"  in  it.  But  I  think  this  morning  there 
was  some  confusion  as  to  whether  the  name  pres- 
ently used  by  that  company  was  Lerner- Vogue  or 
J.  S.  Lerner- Vogue,  and  it  is  my  understanding 
it  is  merely  J.  S.  Lerner- Vogue ;  is  that  correct, 
Mr.  Magee  ?  May  his  testimony  be  clarified  to  that 
extent,  or  at  least  amended'? 
The  Court :  Is  that  agreeable  % 
Mr.  Robinson:  So  stipulated.  Is  that  your 
case? 

Mr.  Goldberg:    Yes. 

Mr.  Robinson :  Let  the  record  show,  then,  a  mo- 
tion for  a  nonsuit. 

The  Court:     We  call  it  a  motion  to  dismiss. 
Mr.  Robinson:     Or  a  motion  to  dismiss. 
The  Court :    In  the  Federal  Court. 
Mr.  Robinson:     If  your  Honor  wishes  to  with- 
hold a  ruling  on  that  until  we  offer  a  very  slight 

amount  of  evidence 

The  Court:  Counsel,  I  do  not  know  that  it  is 
necessary  to  offer  any  evidence.  I  am  going  to 
call  on  counsel  for  the  plaintiff  to  point  out  any 
of  the  equities  that  they  think  are  in  the  case.  I 
do  not  think  there  is  any  need  to  add  to  [211]  the 
record  in  the  case. 

Mr.  Robinson:  I  do  not  think  of  anything.  I 
do  not  know  if  there  is  a  picture  of  our  present 
store  in  evidence. 

Mr.  Goldberg:    Yes,  there  is. 

Mr.  Robinson :    I  mean  a  full  view. 
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The  Court:     That  is  Plaintiff's  Exhibit  9. 

Mr.  Robinson:  We  have  some  evidence  to  this 
effect,  your  Honor,  which  your  Honor  may  or  may 
not  wish  in,  undisputed  evidence  as  to  where  he 
was  born,  when  he  got  married,  how  many  years 
he  has  been  living  in  Palo  Alto. 

The  Court:  The  plaintiff  has  not  made  any 
point  on  that. 

Mr.  Robinson:  His  activities  down  there,  all  go- 
ing to  the  question  of  good  faith.  There  is  no  evi- 
dence here  except  the  use  of  the  name  with  which 
the  defendant  is  charged,  and  I  have  observed  that 
your  Honor  has  indicated  a  desire  to  limit  the  is- 
sues, and  for  that  reason  only  I  am  withholding 
any  further  evidence,  unless  your  Honor  thinks  it 
would  be  of  some  assistance  to  the  Court. 

The  Court:  I  have  heard  this  case  argued,  don't 
you  remember,  at  a  pre-trial  conference,  too,  as 
well  as  here,  and  the  picture  is  the  same:  There 
is  an  elaboration  of  some  of  these  matters,  but  the 
general  overall  issue  that  is  submitted  is  the  same 
as  argued  at  the  pre-trial  conference. 

Mr.  Robinson:  The  only  thing  that  occurs  to 
me  is  this:  As  it  stands  now,  the  only  thing  upon 
which  it  appears  to  me  [212]  any  complaint  can  be 
based  is  the  manner,  the  place  and  the  time  at 
which  the  name  was  used.  It  might  fortify  Mr. 
Lerner 's  position  to  some  extent. 

The  Court:  If  you  wish  to  submit  the  matter 
at  this  time 

Mr.  Robinson:     I  will  take  maybe  ten  minutes. 
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The  Court:  I  am  only  suggesting  this,  counsel, 
because  I  do  not  see  any  real  disputable  issues  of 
fact  involved  in  the  case. 

Mr.  Robinson:  I  will  run  over  this  rather  rap- 
idly. 


WILFRED  LERNER 
recalled  in  his  own  behalf;  previously  sworn. 

Direct  Examination 

Mr.  Robinson:  Q.  Mr.  Lerner,  what  is  your 
age  ?  A.     Thirty-nine. 

Q.  How  long  have  you  been  married '^ 

A.  Seventeen  years. 

Q.  You  have  one  child,  have  you  not  ? 

A.  That  is  right. 

Q.  You  were  born  in  San  Francisco '? 

A.  San  Francisco,  January  3, 1906. 

Q.  You  went  in  business  with  your  father  some 
years  ago,  did  you  not  ?  A.     I  did. 

Q.     When? 

A.  In  1926.  I  was  first  connected  with  him  and 
became  a  special  partner  in  1942. 

Q.  But  you  were  connected  with  your  father 
since  sometime  in  the  twenties?  A.     Yes. 

Q.     What  kind  of  business  was  that? 

A.  The  manufacturing  of  ladies'  coats,  suits, 
and  sometimes  dresses. 
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Q.     In  the  course  of  that  business  you  had  deal- 
ings with  the  retail  outlets?  A.     That  is  right. 
Q.     Did  you  travel  around  and  make  calls  on 
the  outlets'?            A.    I  did  occasionally. 

Q.     Among  the  places  you  traveled  was  San  Jose 
one  of  them  ?  A.     That  is  right. 

Q.     Did  you  travel  up  and  down  the  Peninsula 
and  other  places'? 

A.     My  most  regular  stops  were  from  San  Jose 
to  San  Francisco  and  Oakland. 

Q.     You  lived  in  San  Francisco  during  part  of 
this  time,  did  you  nof? 

A.     Until  approximately  nine  years  ago. 

Q.     That  would  be  nine  years  from  now,  or  nine 
years  before  you  opened  your  store  ? 

A.  Well,  nine  years  from  now — about  ten  years 
ago,  about  1935. 

Q.  About  1935.  And  where  did  you  move  to 
then?  A.     Palo  Alto. 

Q.  Did  you  live  continuously  in  Palo  Alto  until 
the  time  you  opened  your  store  in  San  Jose? 

A.  Until  approximately  eleven  days  after  we 
opened  the  store. 

Q.  What  is  the  reason  for  the  fact  that  your 
store  was  opened  first  and  then  you  subsequently 
moved  to  San  Jose  ? 

A.  Because  we  couldn't  find  a  place  to  live  in 
San  Jose.  It  took  us  over  four  months  to  find  a 
place. 

Q.    When  did  you  first  make  up  your  mind  to 
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go  into  the  ladies'  [214]  ready-to-wear  retail  busi- 
ness? A.     Back  in  1931  or  1932. 

Q.  And  during  that  time  did  you  look  for  op- 
portunities and  locations? 

A.     At  different  periods  during  that  time  I  did. 

Q.  When  did  San  Jose  first  come  to  your  atten- 
tion, attract  your  attention  as  a  place  for  opening 
the  store? 

A.     Approximately  1938  or  1939. 

Q.     And  what  did  you  do  at  that  time? 

A.  Well,  there  was  a  shop  down  there  by  the 
name  of  the  Hollywood  Shop.  It  was  owned  by  a 
father-in-law  of  a  very  good  friend  of  mine,  and  I 
attempted  to  purchase  it  when  he  was  selling  it,  I 
believe  it  was  in  1939,  but  it  was  sold  to  someone 
else  before  I  could  make  any  complete  arrange- 
ments on  it. 

Q.  At  all  the  times  that  you  had  intended  to  go 
into  business,  under  what  name  did  you  intend  to 
go  into  business? 

A.  There  never  was  any  question  that  I  was 
going  to  use  my  own  name,  Lerner 's. 

Q.  Under  what  name  were  you  in  business  with 
vour  father?  A.     L.  G.  Lerner. 

Q.  That  was  the  name  of  that  firm  of  which 
you  later  became  a  partner  ? 

A.     That  is  right. 

Q.  While  you  resided  in  Palo  Alto  did  you 
and  your  family,  you  and  your  wife,  become  widely 
acquainted  on  the  Peninsula.  A.     We  did. 

Q.     That  included  San  Jose? 
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A.  Yes,  sir.  Our  acquaintances  on  the  Penin- 
sula ranged  from — well,  you  might  say  all  [215] 
the  way  from  San  Jose  to  San  Francisco,  because 
we  still  knew  people  in  San  Francisco,  and  the 
Peninsula  as  a  whole  is  grouped  together  in  dif- 
ferent organizations. 

Q.  Do  you  and  your  wife  belong  to  Peninsula 
organizations?  A.    We  do. 

Q.     By  "grouped  together"  what  do  you  mean? 

A.  Well,  they  don't  have  different  lodges  or 
chapters  in  each  community.  One  will  suffice  for 
the  entire  Peninsula  in  most  cases. 

Q.  In  other  words,  if  you  belong  to  an  organi- 
zation it  would  embrace  both  Palo  Alto  and  San 
Jose?  A.     In  most  cases. 

Q.  Can  you  name  some  of  the  organizations  to 
which  you  or  your  wife  belonged  ? 

A.  Well,  I  wasn't  too  active  dow^n  there.  I  be- 
longed to  the  B'Nai  B'Rith,  which  was  the  only 
organization  that  I  had  joined  down  there,  but  my 
wife  was  both  member  and  officer  in  B'Nai  B'Rith, 
Hadassah,  Council  of  Jewish  Women,  American 
Red  Cross — she  was  quite  active  in,  held  a  titled 
job — I  don't  recall  the  name  of  the  exact  job. 

Q.  What  did  she  call  herself  in  her  deposition, 
do  you  remember?  I  think  she  was  director  or 
president,  something  like  that. 

A.  Parent  Teachers  Association —  in  fact,  prac- 
tically all  or  a  good  percentage  of  all  the  organi- 
zations. 

Q.    In  the  course  of  your  wife's  activities  did 
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you   have   occasion   to   accompany   her,  meet  with 

and  mingle  with  the  people  in  those  organizations? 

A.     Oh,  yes,  many  occasion. 

Q.  Even  though  you  yourself  were  not  a  mem- 
ber? [216]  A.     That  is  right. 

Q.     They  being  mostly  ladies'  organizations? 

A.  They  all  have  evenings  when  they  try  to 
raise  money. 

Q.  Did  you  make  any  other  efforts  to  get  a  re- 
tail store  in  San  Jose  ? 

A.  Yes,  for  the  past  three  years  I  have  had 
someone  looking  in  San  Jose  for  me  for  a  store. 

Q.  Did  you  get  to  the  point  of  actually  looking 
at  locations?  A.     Oh,  yes,  several  times. 

Q.  Did  you  ever  get  to  the  point  of  actually 
discussing  rents  and  terms  either  directly  or 
through  an  intermediary? 

A.  Well,  I  had  a  friend  of  mine  who  was  in 
business  in  San  Jose  who  was  really  my  scout  and 
who  looked  after  the  different  vacancies  as  they 
came  about  for  me,  and  would  inform  me  of  them, 
find  out  the  rentals,  who  owned  them,  who  offered 
them  for  lease.  And  after  he  would  get  that  in- 
formation I  would  go  down  and  look  over  the 
store.  As  a  matter  of  fact,  the  store  I  am  in  now 
he  made  all  arrangements  for  me  up  to  and  in- 
cluding the  point  of  an  appointment  with  the  owner 
of  a  building. 

Q.  Prior  to  that  time  you  or  he  for  you  had 
negotiated  for  locations  that  you  did  not  take? 

A.     That  is  right. 
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Q.     Do  you  recall  some  of  those  ? 

A.  Well,  there  is  Hale  Brothers  had  a  store  of- 
fered across  the  street  from  where  their  store  is 
now  that  they  had  their  appliance  shop  in.  That 
was  offered  as  a  sub-lease.  In  that  block  below 
there  were  two  stores  that  were  offered  to  me. 
Then  the  Hollywood  Shop — we  [217]  approached 
to  buy  the  Hollywood  Shop  about  a  year  and  a 
half  ago  when  one  of  the  brothers  of  the  family, 
who  was  the  manager  of  the  store,  was  drafted.  We 
tried  to  buy  that  store.  Incidentally,  that  store  is 
on  the  same  block,  about  four  or  fiA*e  doors  of  where 
I  am  now  located. 

Q.     When  did  you  make  a  lease  in  San  Jose? 

A.  Either  February  or  March.  I  don't  know — 
I  believe  it  was  the  latter  part  of  February  in 
1944. 

Q.  And  then  you  immediately  started  making 
arrangements  to  open  up '? 

A.     That  is  right. 

Q.     And  you  did  open  up ;  correct  ? 

A.     That  is  right. 

Mr.  Robinson:  Mr.  Goldberg,  have  you  offered 
in  evidence  any  ads  in  addition  to  those  which  are 
attached  to  the  complaint? 

Mr.  Goldberg:  We  offered  the  last  one  that  the 
defendant  has  inserted  in  the  j^aper,  the  one  of 
April  22,  1945. 

The  Witness:  That  is  not  in  the  book,  Mr.  Rob- 
inson.   That  was  last  Sundaj^'s  ad. 

Mr.  Robinson:     I  see.     Could  I  see  that  and  see 
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if  that  is  a  fair  enough  exemplar  of  all  of  them 

as  they  now  are? 

Q.     Does  that  have  the  word  "Home  Owned"? 

A.     Should  have. 

Q.  I  do  not  suppose  there  is  any  need  of  put- 
ting in  more  ads.  They  are  merely  variations  of 
the  same  setujD.  Your  name  has  been  Wilfred  from 
birth,  I  suppose,  to  get  that  into  the  record? 

A.     That  is  right.  [218] 

Mr.  Robinson:     I  think  that  is  all. 

Mr.  Goldberg:  Q.  It  is  Wilfred  A.  Lerner,  Wil- 
fred Alexander  Lerner?  A.     That  is  right. 

Mr.  Robinson:  I  might  ask  him  one  question. 
You  will  probably  elicit  it  anyway. 

Q.  How  did  you  happen  to  choose  the  particu- 
lar script,  design,  that  was  used  for  your  sign?  Is 
that  a  clear  type,  or  is  it  a  specially  made  design? 

A.  I  had  a  commercial  artist — I  don't  recall 
his  name;  I  believe  it  was  a  Chinaman  on  Post 
Street  upstairs  from  Liebes'  where  he  has  his 
work  room  or  office.  I  went  to  him  and  I  wrote 
my  name  out  in  the  manner  in  which  I  signed  my 
name,  and  I  said  to  him,  "iMake  me  a  drawing 
using  this  type  of  script."  From  that  drawing  all 
our  goods  and  signs  have  been  made.  It  is  as 
close  a  replica  of  my  own  signature  as  you  can 
make  and  have  legible. 

Q.  Was  that  the  same  man  wlio  later  added 
tlie  "Wilfred"? 

A.     No,  he  was  a  commercial  artist.     Tlie  other 
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man  who  added  in  the  other  was  the  sign  man  in 

San  Jose, 

Q.     You  used  that  as  a  basis "? 

A.  I  used  that  as  a  basis.  The  original  card 
is  the  one  that  has  been  blown  up  and  all  these 
cuts  and  everything  else  has  been  made  up,  and 
the  sign  man  in  San  Jose  -  had  the  "Wilfred" 
added. 

Q.  And  your  literature  and  your  signs — I  mean 
the  main  part  of  it  is  based  on  this  first  cut? 

A.  With  the  exception  of  the  sales  tags  which 
were  printed  before  cuts  were  [219]  available,  all 
the  other  printing  is  in  that. 

Q.  Tell  us  about  those  sales  tags.  Those  tags 
are  what  customers  get  when  they  make  a  pur- 
chase, is  that  right?  A.     That  is  right. 

Q.  I  do  not  know  whether  you  exj)lained  to  Mr. 
Goldberg  whether  you  were  able  to  obtain  others 
with  your  cut. 

The  Court:  He  said  it  took  six  months  to  get 
them. 

Mr.  Robinson :  Q.  You  have  ordered  them,  have 
you  not?  A.     Yes. 

Q.  Do  you  intend  to  use  them  when  you  get 
them?  A.     I  presume  so. 

Q.  Now,  Mr.  Lerner,  you  have  charge  accounts 
and  budget  accounts  ?  A.    We  do. 

Q.  You  make  deliveries  free,  without  charge  to 
the  customers? 

A.     We  do,  any  place  the  law  allows  us  to. 

Q.    Any  place  the  ODT  allows  you  ? 
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A.     That  is  right. 

Q.     Do  you  make  alterations  ? 

A.  We  do.  We  charge  for  most  alterations, 
however. 

Mr.  Robinson:  By  the  time  we  are  through  we 
will  have  your  Honor  going  to  San  Jose  to  buy. 

The  Court:  I  think  you  are  covering  ground 
that  has  been  covered  already.  Mr.  Goldberg- 
brought  out  some  of  this.  I  may  be  in  error  about 
this.    I  heard  it  some  place  or  other. 

Mr.  Robinson:  I  brought  out  from  one  of  the 
ladies  that  Lerner 's  in  San  Francisco  did  not  make 
alterations,  did  not  [220]  make  deliveries,  did  not 
have 

The  Court:  Is  there  any  other  point  you  want 
to  bring  out? 

Mr.  Robinson:  Q.  Generally  speaking,  Mr. 
Lerner,  your  price  lines  are  higher  than  those  of 
the  plaintiff,  of  Lerner  stores  in  San  Francisco  or 
elsewhere,  so  far  as  you  know  ? 

A.     That  is  right. 

Q.  That  is,  your  lowest  price  would  generally 
be  higher  than  their  lowest  price,  and  your  high- 
est price  would  be  higher  than  their  highest  price? 

A.     That  is  right. 

Mr.  Robinson :    That  is  all. 

Cross-Examination 

Mr.  Goldberg:  Q.  Your  sales,  however,  are  gen- 
erally made  somewhere  between  the  highest  and  the 
lowest  prices  of  a  particular  article,  are  they  not? 

A.     Well,  every  sale  is  not  made  at  the  highest 
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price,  if  that  is  what  you  are  trying  to  get  at.    We 

sell  merchandise  at  all  the  various  prices. 

Q.     Including  the  lowest  prices'?  A.    Yes. 

Q.  You  referred  to  this  business  of  your  and 
your  father  having  manufactured  dresses.  That 
had  not  occurred  for  four  or  five  years  prior  to 
the  opening  of  the  store,  had  it  ? 

A.     That  is  right. 

Q.  Your  father's  business  is  no  longer  in  ex- 
istence, is  it?  A.     That  is  right. 

Q.  What  is  the  rate  of  mark-up  or  gross  profit 
that  you  figure  [221]  in  your  business? 

A.  Our  average  gross  mark-up  is  around  42  per 
cent. 

Q.  That  is,  your  average  gross  profit  on  the  sale 
is  42  per  cent?  A.     That  is  right. 

Q.  In  other  words,  if  you  sell  at  a  dollar,  your 
gross  profit  is  an  average  of  42  cents? 

A.     That  is  right. 

Mr.  Goldberg:    I  think  that  is  all. 

Redirect  Examination 

Mr.  Robinson:  Q.  In  this  matter  of  prices,  Mr. 
Lerner,  when  you  opened,  you  recall  the  OPA  regu- 
lation that  a  newly  o^Dened  store  that  was  not  in 
business  during  the  base  'period  fixed  its  prices  by 
the  prices  of  its  competitor  nearest  to  itself? 

A.     That  is  right. 

Q.  What  is  the  competitor  that  does  the  nearest 
tyi^e  of  business  to  Lerner 's  store  in  San  Jose? 

A.     G  rayson  's. 

Q.     Grayson's?  A.     That  is  right. 
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Q .     Zukor  's  down  there  ? 

A.     Zukor 's  also. 

Q.  You  heard  the  testimony  of  these  gentlemen 
here  that  Lerner 's  even  undersells  those  two? 

A.     That  is  right. 

Q.  When  you  fixed  your  OPA  ceilings  who  was 
your  nearest  competitor? 

A.  The  OPA  granted  us  the  right  to  use  Blum's, 
a  specialty  shop,  one  of  the  finest  specialty  shops 
in  San  Jose,  as  our  nearest  competitor. 

Q.     And  that  is  your  price  range  ? 

A.     That  is  our  price  range.  [222] 

Q.  As  a  matter  of  fact,  your  OPA  price  list  is 
Blum's  price  list,  is  that  right? 

A.     That  is  correct. 

Mr.'  Robinson:  Mr.  Goldberg  has  stipulated  I 
might  read  into  the  record  the  March  1944  highest 
]3rice  line,  which  corresponds  to  the  list  that  he 
read  in. 

The  Court :     Very  well. 

Mr.  Robinson:  Women's  coats  $149;  Misses' 
coats,  $149;  Women's  suits,  $59.95;  Misses'  suits, 

$59.95;  Jackets,  $10.95;  Skirts,  $12.98;  Misses' 

misses'  and  women's  are  duplicates  all  the  way 
through— Dresses,  $89.95;  Blouses,  $9.95;  Sweaters, 
$10.95 ;  Slacks,  $6.98. 

Mr.  Goldberg:  There  seems  to  be  some  mistake. 
Those  prices  do  not  jibe  at  all  witli  the  testimony 
the  witness  gave. 
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The  Witness:  We  are  entering  Blum's  ceiling 
prices  as  granted  by  the  OPA.  That  is  what  we 
have  to  keep  on  record. 

Mr.  Goldberg:  Q.  That  is  your  actual  top 
price  ? 

A.  In  some  cases  no;  in  some  cases  our  top 
prices  today  are  higher  than  those,  because  we  have 
been  allowed  by  the  OPA  a  change  since  June  30. 

Mr.  Robinson:  I  am  giving  the  prices  that  are 
comparable  to  your  March  1944  prices.  Your  wit- 
ness Silverman  gave  the  later  prices. 

Mr.  Goldberg:  I  think  we  are  getting  into  some 
confusion  here. 

Mr.  Robinson:  There  is  only  one  more  figure. 
Let  us  get  it  in. 

Mr.  Goldberg:  The  witness  testified  to  his  price 
range,  the  lowest  and  the  highest  prices  for  particu- 
lar items,  and  if  what  counsel  is  reading  is  intended 
to  be  a  deviation  from  that  or  a  change  in  it,  then 
I  would  like  to  understand  so  I  can  cross-examino 
the  witness.  I  would  like  to  understand  what  this 
list  is. 

Mr.  Robinson:  There  is  only  one  more  figure, 
then  I  will  explain  it.  Women's  slack  suits,  $19.88. 
The  reason  for  the  two  prices,  the  fall  price  line  and 
the  spring  price  line,  the  fall  price  line  is  higher 
than  the  spring  price  line. 

Mr.  Goldberg:  The  one  you  read  in  very  much 
higher  than  the  one  the  witness  testified  to.  The 
witness  testified  to  a  top  price  of  $29.95,  and  you 
read  a  price  of  $89.95. 
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The  Witness :  Pardon  me,  Mr.  Goldberg.  This  is 
Blum's  ceiling  prices  that  the  OPA  granted  us.  The 
price  of  $29.95,  as  I  told  you,  was  a  price  we  have 
today  in  the  store  at  present.  In  other  words 

Mr.  Goldberg :  In  other  words,  the  $89.95  has  no 
relation  to  your  actual  business. 

The  Witness:  Yes,  is  has  in  this  respect,  that 
the  OPA  granted  us  the  right  that  we  were  of  the 
class  of  store  that  could  carry  that. 

Mr.  Goldberg:     Q.     But  you  do  not? 

A.  I  do  not  happen  to  have  it  today,  because  I 
can't  get  it  today.    I  might  have  it  tomorrow. 

Q.     You  never  have  had? 

A.  He  have  had  higher  priced  merchandise,  but 
I  have  not  given  you  any  incidental  sales.  We  have 
sold  a  fur  coat  for  $475  plus  tax,  but  I  haven't  even 
quoted  that  in  the  testimony,  because  it  was  one 
occasion. 

Q.     It  isn't  your  regular  line  of  business? 

A.     That  is  right. 

Q.  And  $89  prices  are  not  your  regular  line  of 
business  ? 

A.  If  we  could  get  them  today  we  would  have 
them  consistently,  because  we  have  a  class  of  trade 
that  would  pay  for  furs. 

Q.     But  you  have  never  sold  one  up  to  now? 

A.     No. 

The  Court:     Haven't  we  covered  this? 

Mr.  Robinson:     One  question. 

Q.     Do  you  know  Weinsteiu's  in  San  Francisco? 

A.     Yes.  During  my  lunch  hour  I  went  over  and 
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visited  Mr.  Blum,  who  is  the  buyer  there,  and  ascer- 
tained their  average  mark-up  is  33  1/3  percent,  and 
he  will  confirm  that  if  you  wish  him  to. 

Q.  Mr.  Lerner,  on  your  disposition  I  believe  you 
classified  the  plaintiff,  Lerner  store,  as  low  end? 

A.     I  did. 

Q.  By  '"low  end"  you  mean  the  stores  that  sell 
at  the  cheapest  prices?  A.     That  is  right. 

Q.  Whatever  the  terminology  is,  they  are  the 
lowest?  A.     That  is  right. 

Q.     And  you  are  not?  A.     That  is  right. 

Q.     And  you  have  no  intention  of  being? 

A.     No,  sir. 

Mr.  Robinson:     That  is  all. 

Mr.  Goldberg:  Q.  Is  it  your  testimony  that  no 
one  else  sells  at  lower  prices  than  Lerner 's,  the 
plaintiff. 

A.  No,  I  do  not  know  throughout  the  United 
States,  because  I  believe  in  New  York  Klein's  might 
undersell  you.  But  I  do  state  that  in  the  classifica- 
tions your  type  of  merchandise  is  known  as  low  end 
merchandise. 

Q.  Would  that  aT)iDly  to  merchandise  that  we 
sell  at  the  same  price  that  we  do?. 

A.     The  same  price? 

Q.  We  have  dresses  at  the  same  price  that  you 
do,  do  we  not?  A.     That  is  right. 

Q.     Would  those  also  be  called  low  end? 

A.  That  is  your  top  price  merchandise,  but  that 
is  not  your  average.  Our  average  percentage  sales 
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of  our  $8.95  dresses  won't  run  two  percent  of  our 

business. 

Q.     You  also  sell  $7.95  dresses? 

A.     Yes,  sir,  occasionally. 

Mr.  Goldberg:     That  is  all. 

The  Court:     Is  the  evidence  completed  now*? 

Mr.  Robinson:  Just  one  thing.  I  will  at  least 
offer  it.  I  forgot  to  have  Mr.  Lerner  identify  it.  You 
gentlemen  know  it,  however.  It  is  the  photograph 
which  I  showed  to  Mr.  Magee  to  see  if  he  could 
identify  it.  It  is  a  photograi)h  of  a  store  in  San 
Francisco,  1025  Market  Street,  exactly  two  blocks 
from  the  Lerner  shop.  It  is  on  Market  Street.  I 
wdll  offer  that  in  evidence  as  a  defendent's  exhibit 
to  show  there  is  a  store  using  block  letters  "Lerner 
Hat  Shop,''  and  that  Lerner 's  also  handle  hats. 

Mr.  Goldberg:  I  will  object  to  the  offer,  if  the 
Court  x)lease,  on  the  ground  it  is  not  a  fair  repre- 
sentation of  the  actual  print  which  meets  the  eye 
of  anybody  who  sees  it.  I  went  out  and  looked  at  it 
myself,  and  I  think  it  is  a  very  unfair  represen- 
tation. 

Mr.  Robinson:  I  do  not  know  that  it  is  much 
different  from  the  one  you  took  looking  up  from 
the  base  of  a  lamp  post. 

Mr.  Goldberg:  We  showed  at  least  what  a  per- 
son would  see  from  that  direction.  If  your  Honor 
will  look  at  it 

Tlie  Court:  I  will  allow  it  in  subject  to  your 
objection. 

Mr.  Robinson :  I  will  correct  the  objection  if  you 
will  only  wait  a  minute. 
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Mr.  Goldberg:     That  is  a  small  part  of  the  store. 

Mr.  Robinson:  It  shows  more  than  any  of  your 
pictures  show  of  our  store,  so  it  can't  be  unfair, 
and  it  is  not  taken  by  a  man  lying  on  his  back  as 
yours  were. 

Mr.  Goldberg:  I  think  you  ought  to  withdraw 
that.  You  have  no  foundation  for  it,  and  it  is  not 
true. 

Mr.  Robinson:     Except  the  angle  of  the  shot. 

Mr.  Goldberg :  I  wish  you  would  testify  to  those 
things  instead  of  making  a  statement  you  do  not 
know  anything  about. 

The  Court:     Is  this  the  same  one? 

Mr.  Goldberg:  I  do  not  think  it  is  a  fair  repre- 
sentation. However  I  think  it  is  immaterial. 

The  Court:  I  will  allow  it  in  evidence  subject  to 
your  objection. 

(The  photograph  was  marked   Defendant's 
Exhibit  C.) 

The  Court:     Does  that  conclude  the  evidence? 

Mr.  Robinson:     That  is  the  case,  your  Honor. 

The  Court:     I  would  like  to  hear  from  counsel 
for  the  plaintiff,  as  I  said  before,  on  this  matter.  I 
have  been  unable  to  see  any  equities  in  this  case. 
(Argument.) 

The  Court:  The  judgment  will  go  for  the 
defendant  with  costs,  and  you  may  submit  findings 
as  provided  in  the  rules. 

[Endorsed]:  Filed  May  28,  1946. 
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Counsel  Appearing:  For  Plaintiff:  John  J. 
Goldberg,  Esq.,  Sam  A.  Ladar,  Esq.  For  Defend- 
ant :    Henry  W.  Robinson,  Esq. 

The  Clerk:  Lerner  Stores  Corporation  v.  Wil- 
fred A.  Lerner. 

Mr.  Robinson :    Ready,  your  Honor. 

Mr.  Goldberg:    Ready,  your  Honor. 

The  Court:    You  may  proceed,  gentlemen. 

Mr.  Goldbero':  Would  your  Honor  desire  ])lain- 
tiff  to  proceed  [1*]  first  with  objections  to  the  ]n'o- 
posed  findings'?  It  does  not  make  any  difference, 
whichever  may  he  ])ro])er. 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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Mr.  Robinson :  I  will  say  that  the  defendant  has 
prepared  the  findings  accurately,  honestly  and 
fairly,  and  that  the  burden  under  the  circumstances 
is  upon  the  plaintiff,  the  losing  party,  to  indicate 
wherein  they  are  not  accurate  or  unfair  to  the 
plaintiff. 

The  Court:  There  seem  to  be  a  lot  of  amend- 
ments. 

Mr.  Robinson.  There  is  an  entirely  new  set  of 
findings  proposed. 

The  Court:  Of  course,  I  have  not  any  objection 
to  hearing  objections  to  the  proposed  findings  ex- 
cept that  I  do  not  think  that  this  proceeding  ought  to 
be  converted  into  a  motion  for  a  new  trial,  unless 
you  want  to  stipulate  that  it  may  be.  I  notice  at 
the  end  of  the  plaintiff's  findings  there  is  a  proposed 
finding  that  plaintiff  have  judgment.  Of  course, 
those  matters  may  only  be  raised  on  a  motion  for  a 
new  trial. 

Mr.  Goldberg :  That  is  the  last  paragraph  of  the 
conclusions.    I  suppose  that  can  be  ignored. 

The  Court:  If  the  proposed  objection  is  to  find- 
ings that  support  the  judgment  that  is  made,  there 
is  no  use  spending  time  on  hearing  that.  There  is 
a  provision  of  the  rules  that  you  can  make  your  ob- 
jection to  the  findings,  or,  rather,  make  a  motion 
for  a  different  finding  at  the  same  time  you  make  a 
motion  for  new  trial,  and  many  lawyers  fail  to  take 
[2]  advantage  of  that.  As  a  matter  of  fact,  I  think 
that  unless  there  is  some  finding  of  fact  that  is 
clearly  a  mistake  that  most  objections  to  findings  can 
be  reached  in  that  way,  because  the  court  at  that 
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time  can  pass  on  the  motion  for  a  new  trial  or  mo- 
tion to  amend  the  findings. 

Mr.  Goldberg:  We  had  that  in  mind,  but  it 
seemed  to  us  in  going  over  the  proposed  findings 
submitted  by  the  defendant  that  there  are  a  number 
of  serious  questions  of  fact,  not  just  the  final  con- 
clusions, but  facts  that  are  involved  in  our  objec- 
tion to  the  findings,  and  we  felt  that  we  would  be 
free  to  discuss  any  matters  of  law  or  of  conclusions 
that  might  develop  at  this  hearing.  Nevertheless, 
our  object  is  to  discuss  the  proposed  findings  and 
the  facts  because  we  do  not  feel  that  we  could  prop- 
erly discuss  that  question  of  any  difference  in  ruling 
until  we  have  a  set  of  facts  that  in  our  judgment 
represent  the  state  of  the  record.  So  we  had  in 
mind  that  we  would  address  ourselves  to  the  })r()- 
posed  findings  and  our  objections  to  them,  and  then 
if  we  shoidd  have  a  set  of  facts  that  in  our  judg- 
ment conformed  to  the  record,  and  if  on  those  facts 
the  court  makes  a  ruling  that  is  adverse,  we  would 
then  be  in  a  position  to  move  for  a  new  trial  and  at 
the  same  time  move  to  substitute  other  findings,  in 
which  event  we  would  not  be  concerned  with  ques- 
tions of  fact  so  much  as  we  would  with  the  conclu- 
sion. Our  thought  this  morning  was  to  discuss  tlie 
proposed  findings  of  fact 

The  Court:  So  that  you  will  not  be  too  much 
aggrieved  by  such  ruling  as  I  may  make,  in  the 
settlement  of  findings  I  feel  that  the  judge,  having 
decided  the  case  on  the  facts  in  favor  of  one  side,  is 
not  required  to  find  facts  that  are  favorable  to  the 
other  side  of  the  case,  because  all  of  those  matters 
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are  in  the  record  and  may  be  raised  on  appeal,  or  a 
motion  for  a  new  trial.  I  know  that  the  attorneys 
sometime  ago  in  a  case  felt  aggrieved  because  I 
would  not  make  findings  in  the  case  as  to  the  facts 
that  were  favorable  to  his  side,  and  would  only  make 
findings  of  fact  that  were  favorable  to  the  other 
side,  and  I  said  that  I  felt  I  found  from  the  facts 
that  sustained  the  judgment  that  I  wanted  to  give 
in  the  matter,  and  that  I  either  did  not  believe  or 
did  not  accept  or  did  not  give  weight  to  the  other 
facts,  and  I  saw  no  reason  for  making  a  finding  in 
the  record,  that  the  facts  were  in  the  record,  and  if 
the  judgment  was  not  sustained  by  the  facts  which 
the  court  found  then,  of  course,  they  could  be  set 
out  on  rehearing  or  motion  for  a  new  trial,  or  on 
appeal.  So  I  say  that  if  I  -rule  against  you,  because 
you  want  me  to  find  some  facts  in  the  case  that  you 
think  would  help  to  sustain  a  finding  the  other  way, 
I  will  rule  against  that,  because  I  do  not  think  that 
matter  is  before  me.  I  think  that  the  court  can 
find  the  facts  that  it  believes  in  its  judgment  and  in 
its  conscience  are  the  facts,  that  it  wants  to  find 
that  sustains  the  judgment.  I  just  want  to  make 
that  clear.  You  can  [4]  raise  any  point  on  a  motion 
for  a  new  trial  that  you  can  raise,  but  I  do  not 
think  that  any  court  should  stultify  itself  by  mak- 
ing some  finding  of  fact  in  favor  of  the  side  that 
has  not  been  successful.  It  does  not  make  sense  to 
me.  However,  you  present  the  matter  any  w^ay  yoii 
wish,  but  I  just  want  to  point  out  to  you  I  am  onl}^ 
going  to  make  findings  necessary  to  sustain  a  judg- 
ment in  this  case. 
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Mr.  Robinson:  I  have  gone  with  considerable 
care  and  detail  into  the  history  of  the  plaintii¥  cor- 
poration, much  more  in  detail  than  in  the  complaint, 
itself,  so  that  in  fairness  I  would  present  what  I 
thought  was  the  legal  issue  which  the  plaintiff  as- 
serts gives  him  the  right  to  judgment,  namely  the 
way  in  which  he  has  built  up  in  California  a  num- 
ber of  stores,  in  Los  Angeles,  San  Francisco,  Oak- 
land and  Bakersfield,  and  so  on,  to  present  very 
clearly  whether  that  simple  fact,  that  they  have 
built  up  their  chain  organization,  gave  them  a  right 
to  preempt  a  particular  city. 

The  Court:  All  I  decided  in  this  case  was  that 
there  is  not  any  unfair  competition,  and  why  the 
court  has  to  do  anything  in  this  case  except  to  find 
on  the  facts  that  there  is  no  unfair  comj^etition,  I 
do  not  see.  I  think  the  findings  should  be  on  a  page 
and  a  half. 

Mr.  Robinson:  But  in  fairness  to  plaintiff,  since 
Mr.  Goldberg  devoted  so  much  time  to  that  point,  I 
merely  wanted  to  point  out  that  I  did  not  leave  those 
things  out.  I  believe  [5]  they  are  in  there  with  as 
much  if  not  more  detail  than  the  plaintiff  has  in  its 
proposed  findings. 

The  Court:  I  think  I  have  said  too  much  al- 
ready. I  just  wanted  to  state  how  I  generally  felt 
about  findings.  If  there  is  any  particular  finding 
til  at  you  think  ought  to  be  changed  you  go  ahead 
and  call  my  attention  to  it  and  I  will  dispose  of  it. 

Mr.  Goldberg:  We  may  have  approached  this 
from  a  ])oint  of  view  that  does  not  coincide  with  that 
of  the  court,  but  feeling  that  this  is  a  rather  serious 
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matter  to  both  parties,  we  felt  that  the  facts  as  pre- 
sented here  in  court,  which  so  far  as  they  are  ma- 
terial should  be  found  by  the  court  even  though 
really  those  facts  are  midisputed  and  material  and 
they  might  or  might  not  support  the  judgment.  It 
seems  to  me  that  if  there  are  facts  in  the  record 
which  are  material  and  undisputed  the  court  should 
make  a  finding  on  those  facts  even  though  they  may 
be  the  basis  for  argument  on  appeal  that  those  find- 
ings are  inconsistent  with  the  judgment.  It  cer- 
tainly has  been  my  long  experience,  of  many  years, 
that  that  is  the  function  of  findings.  I  may  be  mis- 
taken, so  far  as  this  court  or  its  practice  at  this  time 
is  concerned,  but  I  do  not  so  understand  it. 

Now,  it  is  true  that  a  finding  can  be  made  that 
there  is  not  unfair  competition  between  the  plain- 
tiff and  the  defendant  and  in  the  sense  that  finding- 
is  an  ultimate  fact,  but  it  seems  to  me  that  to  support 
such  a  finding  there  should  be  at  least  a  subsidiary 
finding  as  to  whether  there  is  competition  between 
the  parties,  fair  or  unfair,  to  begin  with.  It  is  my 
understanding  of  the  court's  decision  and  conclu- 
sion that  there  is  no  unfair  competition  here,  be- 
cause there  is  not  in  fact  competition,  and  whether 
or  not  there  is  competition  is  a  question  of  fact  as 
to  which  the  evidence  in  this  record  has  some  bear- 
ing, and  whether  or  not  that  competition  is  unfair, 
there  is  also  evidence  in  the  record.  So  that  it  seems 
to  me  that  we  are  entitled  to  have  the  finding  of  ulti- 
mate fact  include  a  finding  on  whether  or  not  the 
plaintiff  in  this  case  under  the  facts  in  this  case 
comes  within  the  protection  of  the  rule  of  law  that 
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where  you  have  proof  of  a  growing  business,  an 
expanding  business,   a  continuous  practice   of  ex- 
panding in  outlying  areas  from  focal  points,  that 
that  protects  that  business  in  the  normal  expansion 
area,  even  though  it  has  not  actually  reached  all  of 
that  area.    If  there  are  facts  in  the  record  to  sup- 
port that  it  seems  to  me  we  are  entitled  to  a  finding 
thereon,  even  though  it  could  be  argued  that  such 
a  finding  is  contrary  or  inconsistent  with  the  court 's 
conclusion.     In  other  words,  I  think  the  findings 
should  find  on  all  of  the  material  facts,  even  though 
there  may  ultimately  be  only  one  fact  in  the  court's 
mind  which  is  determinative  of  the  final  conclusion. 
In  other  words,  even  though  it  is  the  court's  judg- 
ment that  because  San  Jose  is  50  miles  from  San  [7] 
Francisco  and  the  plaintiff  did  not  actually  have  a 
store  in  San  Jose  at  the  time  the  defendant  opened 
his  store,  even  though  that  may  be  entierly  in  the 
court's  mind,  that  there  is  no  competition  between 
these  parties,  nevertheless  there  is  a  good  deal  of 
evidence  in  the  record  which  tends  to  show  that 
there  is  trading  in  San  Francisco  by  people  who 
live  in  San  Jose  and  surrounding  areas,  and  that  the 
plaintiff  has  offered  records  in  this  case  and  has 
testified  it  has  customers  in  the   San  Jose   area; 
whether  that  is  sufficient  in  size  to  move  the  court 
may  be  another  question,  but  the  fact  that  exists  is  a 
material  element,  as  we  believe,  })oi]iting  to  a  con- 
clusion of  law,  even  though  the  court  disagree?  with 
that,  it  seems  to  me  that  when  those  facts  are  de- 
veloped they  should  present  those  material  facts  up- 
on which  it  could  be  urged  that  the  judgment  is  or  is 
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not  supx)orted  by  the  findings  and  all  of  the  evidence 
in  the  record. 

It  is  true  that  if  only  certain  facts  are  picked 
which  support  the  judgment  and  all  of  the  other 
facts  are  ignored,  that  the  appellant  has  an  oppor- 
tunity to  point  out  those  facts  to  the  court  above, 
but  I  do  not  know  of  any  practice  that  would  say 
that  it  is  improper  to  include  all  of  the  material 
facts.  I  am  not  taking  issue  with  the  court  on  that, 
because  I  am  sufficiently  familiar  with  the  court's 
practice  here  on  that  particular  point.  It  seems  to 
me  and  it  has  always  been  my  opinion  that  findings 
should  state  facts  [8]  if  they  are  true  and  material, 
even  though  they  are  inconsistent  with  the  conclu- 
sion. 

The  Court :  I  just  want  to  say  one  thing.  In  what 
I  stated  I  Avas  speaking  of  the  Federal  Rules  of 
Procedure  and  the  philosophy  which  has  been  de- 
veloped there,  particularly  in  the  last  two  or  three 
3'ears,  and  that  is  to  simplify  all  of  the  methods  of 
procedure,  and  that  in  fact  is  shown  in  some  discus- 
sions leading  up  to  the  formation  of  rules  and  pro- 
posed amendments  to  the  present  time.  You  will 
find  that  the  provision  of  the  rules  for  making  a 
motion  to  amend  the  findings  at  the  time  of  making 
a  motion  for  a  new  trial  is  the  rule  getting  at  the 
very  matter  that  you  just  mentioned.  If  there  is 
some  finding  requested  by  the  losing  party  at  the 
trial,  it  is  presented  in  the  motion  for  granting  a 
new  trial.  There  is  not  a  single  point  of  the  nature 
that  you  have  just  mentioned  that  cannot  be  better 
raised  and  more  justly  determined  at  the  time  of 
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the  motion  for  a  new  trial  than  at  the  present  time, 
because  obviously  the  function  of  the  court  then  is 
to  reexamine  the  decision  and  see  whether  or  not 
there  is  a  foundation  for  it  in  the  facts,  whereas  the 
purpose  of  this  proceeding  is  just  to  see  that  there 
are  findings  of  fact  upon  material  issues  that  are 
necessary  to  sustain  the  court's  decision,  without 
regard  to  whether  or  not  the  court  should  grant  a 
motion  for  a  new  trial.  I  think  j^ou  would  be  better 
off  to  argue  your  motion  for  a  new  trial,  [9]  and  at 
the  same  time  what  I  am  suggesting  to  you  is  not 
to  debar  yon  from  going  ahead  with  any  showing 
that  you  want  to  make  in  connection  with  the  in- 
adequac}^  of  the  record  or  the  decision  of  the  court. 

Mr.  Goldberg:  AVhat  we  have  done  here  is  to 
just  point  out  our  objections  to  the  defendant's 
findings  as  such,  and  then  to  propose  findings  of 
fact  which  have  been  proved.  It  seems  to  us  our 
findings  of  fact  were  proved,  and  do  not  merely  set 
forth  our  view  of  those  facts.  It  seems  to  me  this 
record  has  very  little  of  actual  conflict  in  it  on  the 
evidence  as  it  has  come  in.  Our  purpose  this  morn- 
ing is  to  point  out  to  the  court  that  there  are  in- 
accuracies  

The  Court:  I  do  not  want  to  interrupt  you  again, 
but  I  just  happened  to  pick  up  your  proposed 
amendments  at  random.  I  notice  on  page  5  in  para- 
graph 5,  you  say,  "There  is  uncontradicted  evidence 
that  defendant's  conduct  did -cause  confusion  of 
l)i'ospective  customers  and  damage  to  plaintiff.'' 
You  propose  a  finding  on  that  basis  ? 

Mr.  Goldberg:    Yes,  on  that  basis. 
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The  Court:  If  I  sustained  your  point  on  that 
then  I  would  to  some  extent  nullify  the  decision 
which  I  made. 

Mr.  Goldberg :  Of  course,  that  is  the  reason  why 
we  wanted  to  point  out  the  transcript  references. 

The  Court:  I  just  could  not  accept  that  testi- 
mony. I  do  not  want  you  to  feel  aggrieved  because 
I  found  against  the  [10]  vital  condition  for  which 
you  contended,  but  I  do  not  think  there  was  any  con- 
fusion, I  don't  think  there  was  any  damage.  That 
is  the  way  I  felt  about  the  case.  I  could  not  put 
down  that  I  am  in  doubt  that  there  was  confusion 
and  there  was  damage  and  contemporaneously  make 
a  decision  in  favor  of  the  defendant. 

Mr.  Goldberg:  The  purpose  at  this  time  is  to 
point  out  to  the  Court  that  the  defendant  in  his 
proposed  findings  states  that  there  was  no  confu- 
sion and  there  was  no  damage,  and  we  believe  that 
we  are  entitled  to  and  should  point  out  to  the  court 
to  the  contrary. 

The  Court:  I  think  yoa  are  entitled  to  do  that, 
but  the  proper  place  to  do  that  is  on  a  motion  for  a 
new  trial  or  on  appeal.  If  you  are  just  going  to 
reargue  the  case  I  have  no  objection  to  doing  that. 
If  you  want  to  convert  this  into  a  motion  for  a  new 
trial  I  will  hear  you;  I  am  not  trying  to  shut  you 
off,  but  I  do  not  want  to  hear  it  twice. 

Mr.  Goldberg:  I  understand  that,  but  it  seems 
to  me  there  are  two  separate  problems  here.  The 
first  is  to  see  whether  the  findings  as  ultimately 
signed  by  the  court  are  accurate.  It  might  be  that 
this,  being  only  one  of  a  number  of  facts  presented 
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to  the  court,  it  would  nevertheless  say  in  spite  of 
the  facts  pointed  out  the  court  did  not  accept  that 
testimony  and  would  not  make  any  finding  to  that 
effect;  but  there  are  other  statements  in  the  pro- 
posed findings  which  [11]  we  consider  as  not  only  in- 
accurate, but  in  fact  unfair  in  the  omission  of  mat- 
ters or  in  mis-statements  of  matters.  It  would  seem 
to  us  we  ought  to  have  an  opportunity  to  point  out 
to  a  court  why  findings  are  inaccurate,  and  when 
those  findings  have  been  signed  and  we  want  to  at- 
tempt to  change  the  view  of  the  court  on  motion  for 
a  new  trial,  then  we  would  do  it  on  the  basis  of  the 
findings  signed  by  the  court,  whereas  these  pro- 
posed findings  we  do  not  believe  the  court  should 
sign  even  though  its  conclusion  as  to  the  decision  re- 
mains the  same. 

Counsel,  for  instance,  stated  that  he  tried  to  point 
out  the  history  of  the  corporation,  the  plaintiff  in 
this  case,  as  to  its  inception  and  so  on.  We  take 
issue  with  counsel.  He  started  in  1930.  He  says  in 
paragraph  2  in  1930  "Lerner  Stores  Corporation,  a 
corporation,  incorporated  under  the  laws  of  Dela- 
ware." The  record  shows  that  the  plaintiff's  stores 
were  opened  in  1919  and  regularly  thereafter,  and 
that  has  a  bearing  on  the  policy  and  practice  of 
])laintiff  to  extend  its  operations  throughout  the 
r-ountry. 

The  Court:  If  you  consider  that  it  is  necessary 
to  include  all  of  those  things,  I  have  no  objection,  if 
you  want  to  go  into  detail  as  to  the  organization  and 
development  of  plaintiff's  chain  stores,  but  T  do  not 
think  that  the  history  of  the  corporatioii  has  got 
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very  much  to  do  with  it.  If  you  feel  that  has  any- 
thing to  do  with  it,  as  long  as  the  plaintiff  has  put 
in  the  history  of  it,  have  you  any  objection  to  its 
[12]  going  in,  Mr.  Robinson? 

Mr.  Robinson :  Mr.  Groldberg  has  merely  changed 
it  to  put  it  in  the  form  it  is  in  the  complaint.  Your 
Honor  will  observe  that  there  were  several  corporate 
changes  which  the  plaintiff  brushed  over.  Of  course, 
on  the  examination  of  Mr.  Magee  I  found  out  that 
the  plaintiff  corporation  has  not  continuously  been 
in  operation  since  1919  or  something  like  that.  I 
have  not  gone  prior  to  the  time  that  plaintiff  came 
to  California. 

The  Court:  You  can  put  all  of  that  in  if  you 
want  to,  but  I  am  going  to  add  a  finding  at  the  end 
that  it  did  not  enter  into  my  decision  in  the  matter, 
at  all.  I  do  not  think  it  will  do  any  good  one  way 
or  the  other. 

Mr.  Goldberg:  I  think  it  will  do  good  if  we  are 
correct  in  our  theory. 

The  Court :  Let  me  interrupt  you  once  more,  and 
it  may  possibly  shorten  this  or  it  may  not.  I  did 
not  take  into  account  any  of  these  matters,  at  all. 
My  decision  was  based  on  the  fact  that  here  was  a 
chain  of  stores  that  did  have  a  good  will  and  were 
doing  business  under  the  name  of  Lerner  shops, 
with  all  of  the  good  will  and  proprietary  rights  that 
are  inherent  that  you  speak  about,  but  that  in  this 
particular  case  there  was  not  any  confusion  between 
your  shop  in  San  Francisco  and  the  defendant's 
store  in  San  Jose,  and  that  there  was  not  any  unfair 
competition  about  it.    I  thmk  that  is  all  there  is  in 
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the  case  as  far  as  I  am  concerned.  If  I  were  draw- 
ing [13]  the  finding,  as  many  Federal  judges  do, 
that  is  all  I  would  say.  I  would  say  that  the  long 
history  of  this  corporation  was  not  a  determining 
factor  in  my  opinion  of  the  issues  of  fact  upon 
which  the  judgment  has  been  based.  It  is  just  as 
simple  as  I  have  said  it.  You  can  elaborate  on  that 
if  you  want  to. 

Mr.  Robinson:  I  might  give  an  interesting  side- 
light,  

Mr.  Goldberg :  I  might  say,  I  am  being  hampered 
in  trying  to  properly  present  this  matter  by  these 
interruptions  of  counsel. 

The  Court:  I  am  at  fault,  too,  I  have  been  in- 
terrupting too. 

Mr.  Goldberg:  I  am  happy  to  have  the  court's 
views. 

The  Court:    I  am  just  giving  you  my  viewpoint. 

Mr.  Goldberg :  Yes.  It  is  of  some  importance  to 
state  that  the  persons  who  started  the  plaintiff  or- 
ganization, who  have  been  the  most  active  in  it,  and 
who  have  continued  to  be  so  until  the  second  gen- 
eration, as  well  as  the  first,  are  people  by  the  name 
of  Lerner,  and  it  is  important  to  see  that  the  defend- 
and  calls  his  business  Wilfred  Lerner 's  Store,  be- 
cause his  name  is  Wilfred  Lerner.  There  is  no 
reference  in  the  proposed  findings  to  where  this 
Lerner  came  from,  whether  it  was  just  picked  up  by 
somebody  because  they  thought  it  would  take  away 
somebody  else's  good  will  or  whether  it  came  from 
the  people  who  started  it.  So  that  [14]  our  first 
proposed  findings  on  that  subject  is  to  the  effect 
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that  the  officers  and  directors  of  plaintiff  include 
three  persons  by  the  name  of  Lerner,  and  include 
two  sons  of  those  persons  who  are  in  this  same  oi'- 
ganization.  That  is  in  the  proposed  findings,  para- 
graph 2.  We  then  say  that  from  1919  on  that  the* 
original  names  of  these  companies,  all  of  which 
were  called  Lerner,  whether  they  were  blouse,  or  a 
store,  it  was  always  Lerner,  and  there  ultimately 
were  established  181  stores  in  41  states,  and  that  it 
was  their  practice  to  open  stores  in  outlying  areas 
and  subsequently  branch  out  into  the  outlying  areas, 
all  of  which  are  fomid  in  the  record,  as  to  which 
there  is  no  dispute,  and  it  seems  to  me  the  only 
question  now  is,  is  it  material?  We  on  our  part 
feel  that  it  is  material,  because  we  think  that  the 
cases  which  have  dealt  with  situations  of  this  kind 
have  uniformly  determined  that  such  a  corporation 
is  entitled  to  expand  into  certain  normal  expansion 
areas  which  the  court  feels  in. this  action  does  not 
apply  to  San  Jose,  but  which  we  believe  is  a  mat- 
ter for  discussion  and  perhaps  difference  of  viev; 
by  the  court,  but  that  is  at  least  the  basis  or  starting 
point  of  the  plaintiif's  case. 

There  is  nothing  in  the  proposed  finding  to  the 
effect  that  the  business,  although  conducted  under 
the  name  of  Lerner  Shops,  as  a  formal  matter,  is 
actually  known  to  a  majority  of  the  customers  and 
the  public  as  Lerner,  which  is  the  precise  name 
under  which  the  defendant  commenced  his  business. 
[15]  There  is  no  dispute  in  the  record  about  it  and 
we  think  it  should  be  included  in  the  findings. 

It  has  been  established  that  the  plaintiff  has  a 
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valuable  good  will.  We  have  set  forth  the  fact  that 
it  had  substantial  sales  and  the  profit  that  is  made 
therefrom  in  1945.  It  has  a  valuable  good  will.  We 
think  these  are  basic  background  facts  which  belong 
in  a  set  of  findings  involving  this  situation,  and  we 
believe  that  they  would  be  of  assistance  in  a  set  of 
findings  in  determining  whether  or  not  the  correct 
conclusion  has  been  drawn  from  the  facts. 

I  am  not  asking  the  court  at  this  time  to  make 
findings  favorable  to  the  plaintiff  as  to  any  facts  as 
to  which  there  is  a  dispute,  but  certainly  as  to  facts 
which  are  not  in  dispute  we  think  that  the  plaintiff 
is  entitled  to  have  material  facts  recited  in  the  rec- 
ord, material  to  the  plaintiff's  claim,  as  w^ell  as  to 
sustain  the  conclusion  drawn  by  the  court. 

In  paragraph  7  we  show  the  establishment  of  the 
stores  in  California.  We  have  the  transcript  record 
on  all  of  these  establishments.  We  have  actually 
shown  the  place  and  the  year  when  established ;  then 
the  fact  that  the  plaintiff,  prior  to  the  commence- 
ment of  the  business  by  defendant  had  acquired  by 
lease  or  purchase  a  number  of  additional  locations 
in  California  for  the  establishment  of  its  stores  to 
establish  the  carrying  out  of  its  policy  of  expansion 
into  outlying  areas;  and  that  that  included  the  tak- 
ing of  a  lease  at  San  Jose.  [16] 

I  appreciate  that  your  Honor  feels  that  the  mere 
fact  that  taking  a  lease  standing  l)y  itself  would  not 
])reclude  the  defendant  from  opening  business,   if 

i  that  happened  was  that  somebody  many  miles 
away  had  decided  he  would  like  to  do  ])usiness  in 
San  Jose  and  went  in   and  took  a   lease   and   did 


300  Lerner  Stores  Corporation  vs. 

nothing  more  for  this  reason,  or  any  reason,  and 
then  another  party  like  the  defendant  went  in  and 
opened  a  store;  that  is  in  the  absence  of  a  lease  I 
do  not  think  merely  taking  the  lease,  standing  by 
itself,  is  a  determining  factor,  but  I  do  know  that 
in  a  number  of  cases  involving  this  principle  of 
expansion  the  fact  that  the  moving  party  had  made 
arrangements  to  open  a  store  or  a  place  of  business 
in  that  vicinity  and  territory  was  commented  upon 
by  the  court  and  given  a  certain  amount  of  weight. 
Whether  it  should  have  the  weight  for  which  we 
contend  or  not  is  a  matter  for  the  court's  conclu- 
sion, but  we  believe  that  it  is  one  of  the  material 
facts  in  the  picture  which  should  be  in  the  findings. 
There  is  not  an}^  dispute  as  to  the  fact. 

Now,  then,  in  paragraph  8  of  the  proposed  find- 
ings, we  make  transcript  reference  to  sales.  There 
is  not  any  dispute  that  we  had  a  certain  part  of 
patronage  from  people  in  San  Jose.  We  had  in 
court  original  records  of  persons  with  names  and 
addresses  living  in  San  Jose,  in  Palo  Alto,  Red- 
wood City,  and  the  surrounding  area,  who  had 
credit  slips  or  exchange  slips,  which  are  our  only 
means  of  knowing  the  names  [17]  and  addresses  of 
our  customers,  because  we  do  a  cash  business,  and 
except  on  those  special  occasions  we  did  not  keep 
records  of  their  names  and  addresses.  It  was  with- 
out dispute  that  exchanges  and  refunds  which  would 
be  represented  by  those  records  represented  a  cer- 
tain proportion  of  the  company's  business  as  a 
whole  from  which  the  witness  on  the  stand  con- 
cluded that  a  certain  amount  of  business  or  a  cer- 
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tain  number  of  customers  per  month  came  from 
these  various  areas.  There  is  not  any  dispute  about 
that.  Whether  it  is  sufficiently  material  to  move 
the  court  is  another  question.  But  as  a  matter  of 
fact  it  is  there,  and  we  feel  that  it  should  be  a  part 
of  the  picture  in  determining  whether  or  not  there 
is  competition  between  the  two  parties.  That  is  re- 
cited in  paragraph  8. 

In  paragraph  9  we  refer  to  the  fact  that  the 
plaintiff's  name  to  the  majority  of  the  public  is 
Lerner 's,  even  though  it  calls  itself  Lerner 's  Shops; 
also  that  there  is  not  any  store  except  for  the  de- 
fendant's store  in  the  retail  business  for  the  sale 
of  women's  wearing  apparel  in  the  State  of  Cali- 
fornia, or  on  the  Pacific  Coast,  under  that  name. 

In  that  connection,  there  is  a  proposed  finding 
by  the  defendant  in  this  matter  of  L.  S.  Lerner- 
Vogue,  which  is  completely  misleading.  I  will  read 
that  part. 

The  Court:     What  page  is  that? 

Mr.  Goldberg:  It  is  on  page  3,  beginning  with 
line  5  [18]  of  defendant's  proposed  finding.  After 
citing  a  number  of  stores  of  the  plaintiff  it  says: 
"Other  such  stores,  under  the  name  of  *L.  S.  Ler- 
ner-Vogue,'  are  operated  in  about  20  cities  in  the 
United  States  by  a  corporation  having  no  connec- 
tion with  plaintiff  or  any  of  its  subsidiaries.  Plain- 
tiff's subsidiary  corporations  own  and  operate  such 
stores  under  the  name  of  'Lerner  Shops,'  in  cities 
which,  in  some  cases,  are  less  than  100  miles  dis- 
tant from  the  cities  in  which  are  located  said  above- 
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mentioned  stores  operated  under  the  name  of  'L.  S. 
Lerner- Vogue '. ' ' 

If  we  are  going  to  put  it  in  then  it  should  appear 
in  the  first  place  as  we  set  forth  in  our  finding,  that 
these  stores  which  were  originally  operated  as  Ler- 
ner-Vogue  until  the  plaintiff  complained  were  all 
located  in  a  circumscribed  area  in  the  Midwestern 
and  Southwestern  States  and  not  generally  over  the 
United  States;  in  the  second  place,  that  they  are 
not  operating  in  those  20  cities  under  the  name  of 
Lerner-Vogue ;  that  in  the  first  place  J.  S.  was 
added  to  the  Lerner-Vogue  name  because  of  the 
plaintiff's  complaint,  and  in  the  second  place  that 
in  a  number  of  cities  and  in  all  of  the  cities  in 
Texas,  where  this  company  has  stores,  it  has  elimi- 
nated any  reference  to  Lerner  in  the  name  as  a  re- 
sult of  the  litigation  that  was  comjnenced.  I  do  not 
think  any  of  that  is  material,  because  it  merely 
shows  that  without  the  knowledge  of  the  plaintiff 
someone  named  Lerner  carried  on  in  a  limited  way 
stores  under  the  name  of  Lerner-Vogue,  and  oii 
plaintiff's  complaint  certain  changes  were  made. 
There  is  no  evidence  that  the  presence  of  those 
stores  caused  the  purchasing  public  on  the  Pacific 
Coast  to  identify  the  designation  Lerner  with  any 
women's  ready-to-wear  stores  other  than  the  plain- 
tiff's stores.  So  far  as  this  case  is  concerned,  I  am 
not  going  to  object  to  putting  it  in  if  the  court  feels 
it  is  material,  provided  in  that  event  the  facts  are 
stated,  and  we  have  set  them  forth  according  to  the 
record  on  page  3,  beginning  line  15  of  our  objec- 
tions to  the  findings,  that  is,  in  place  of  the  find- 
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ings  as  filed  by  the  defendant;  but  if  it  is  incor- 
porated that  the  court  in  that  event  require  the  de- 
fendant to  restate  the  finding  in  accordance  with 
the  record. 

Now,  in  paragraph  3  of  defendant's  proposed 
findings  there  is  a  statement  the  general  effect  of 
which  is  that  plaintiff  relies  entirely  upon  passing 
pedestrian  traffic  for  its  customers,  and  that  its 
customers  are  made  up  almost  entirely  of  traffic 
that  happens  to  be  passing  the  stores.  That  is  not 
the  fact,  according  to  the  record.  It  is  true  that 
locations  are  chosen  by  the  plaintiff  in  those  places 
where  the  largest  amount  of  pedestrian  traffic  will 
pass,  because  that  is  the  starting  point  of  obtaining 
patronage,  but  the  record  is  perfectly  clear  that  the 
plaintiff  has  regular  customers,  people  who  having 
once  patronized  Lerner 's  patronize  it  regularly, 
and  they  com.e  not  only  from  San  Francisco  [20] 
and  the  immediate  environs,  as  stated  by  the  pro- 
posed finding,  where  a  Lerner  shop  is  situated,  but 
including  some  persons  from  other  areas  through- 
out the  United  States  and  other  places.  We  be- 
lieve we  are  entitled,  if  we  go  into  that,  not  only  to 
make  that  statement  which  is  true,  but  state  it 
includes  people  from  San  Jose,  as  well  as  Palo  Alto, 
Redwood  City  and  peninsula  areas,  because  there 
is  not  any  dispute  in  the  record  on  that  fact.  It 
•ame  in  in  written  form,  anrl  the  defendant  did  not 
j)rove  to  the  contrary. 

Now,  coming  to  the  defendant,  himself,  tliere  is 
;io  reference  in  the  proposed  findings  as  to  the  busi- 
ness of  the  defendant  or  the  name  under  which  he 
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did  his  business  before  he  opened  his  store  in  San 
tlose,  but  there  is  a  general  proposed  finding  in 
paragraph  9  that  except  as  found  to  be  true  in  the 
proposed  finding  or  as  admitted  by  the  pleadings,  all 
of  the  allegations  of  the  complaint  are  not  true,  and 
all  the  affirmative  allegations  of  the  answer  are 
true.  If  that  is  accepted  we  then  find  that  in  the 
answer  it  is  alleged  that  the  defendant,  before  he 
went  into  this  business,  was  in  a  business  which 
was  carried  on  under  the  name  of  L.  G.  Lerner  and 
also  under  the  name  of  Lerner 's,  and  that  it  was  a 
business  in  which  he  had  contacted  with  the  gen- 
eral public  and  customers  who  bought  women's  coats 
and  suits  that  were  manufactured  by  that  business. 
That  is  completely  contrary  to  the  record.  The 
record  in  this  case,  without  any  dispute,  [21]  is 
that  that  business  was  carried  on  under  the  name 
of  L.  G.  Lerner,  it  was  not  carried  on  under  any 
other  name,  as  far  as  the  defendant's  own  testimony 
is  concerned,  and  it  is  also  in  the  record  that  his 
business  or  contacts  for  that  firm  were  with  deal- 
ers, that  is  persons  who  in  turn  sold  to  the  public 
and  that  the  defendant,  himself,  had  no  contact  ^vitli 
members  of  the  public,  so  that  he  has  not  established 
any  following  or  patronage  or  good  will  among  cus- 
tomers of  a  retail  store  by  means  of  the  business  he 
did  with  his  father  under  the  name  of  L.  G.  Lerner. 
We  have  proposed  a  finding  in  paragraph  10  as 
to  the  nature  of  plaintiff's  prior  business,  which 
was  that  he  was  associated  with  his  father  in  the 
manufacture  and  wholesale  to  stores  and  dealers  of 
women's  coats  and  suits  in  San  Francisco,  and  it 
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was  under  the  name  of  L.  G.  Lerner.  And  that  in 
addition  there  is  no  finding  in  the  proposed  findings 
to  the  effect  that  the  defendant  has  admitted  that 
he  knew  of  its  existence  and  nationally  known  repu- 
tation, and  that  he  had  been  in  their  store  in  the 
Bay  area  and  had  been  in  their  store  in  New  York 
City.  Defendant 's  proposed  findings  are  completely 
silent  on  that  point. 

Then  there  is  a  proposed  finding  in  paragraph  5 
that  since  about  June  1,  1944,  the  defendant  has 
engaged  in  business  in  San  Jose  and  has  advertised 
his  business  as  Lerner 's,  San  Jose.  That  is  not- 
true.  There  is  nothing  in  the  record  [22]  that  that 
business  was  advertised  in  the  form  that  it  appears 
there,  " Lerner 's  San  Jose."  The  ads  which  are 
attached  to  the  complaint  in  this  case  and  which  the 
defendant  admitted  to  be  true  copies,  torn  right 
out  of  the  newspapers,  say  "  Lerner 's,"  and  there 
is  an  address  "70  South  First  Street,  San  Jose," 
but  there  is  not  any  designation  such  as  you  would 
consider  part  of  the  name.  The  same  is  true  of  the 
next  statement  that  he  advertised  his  business  as 
" Lerner 's  Apparel."  That  is  completely  mislead- 
ing. Your  Honor  may  recall  from  the  sign  on  the 
door  of  the  store  that  it  is  a  large  sign  in  a  light 
background  with  the  word  "Lerner 's,"  which  is  in 
script,  in  very  small  black  letters,  in  the  right-hand 
corner,  is  the  word  "Apparel."  It  seems  to  me 
that  without  explanation  it  would  appear  as  if  the 
defendant  was  doing  business  under  the  name  of 
Lerner 's  Apparel.  He  is  not  doing  business  under 
the   Tiame   of  Lerner 's   Apparel,   according  to   the 
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record,  and  according  to  the  facts.  He  is  now  do- 
ing business  as  Wilfred  Lerner,  with  a  particular 
set-up  for  the  word  "Wilfred"  in  the  lower  left- 
hand  corner  in  small  letters,  and  "Lerner"  empha- 
sized in  large  letters.  The  word  "Apparel"  is  on 
the  lower  right-hand  corner  of  the  sign.  He  adver- 
tises what  he  is  selling,  but  he  does  not  do  business 
under  the  name  of  " Lerner 's  Apparel,"  and  never 
has.  We  do  not  believe  that  is  accurate,  nor  would 
it  give  any  court  a  correct  picture  to  accept  that 
finding.   [23] 

Then  follows  paragraph  6,  in  which  are  given 
superlative  statements  that  I  do  not  believe  have 
any  place  in  the  record;  they  are  unsupported  in 
the  record.  They  are  inaccurate.  The  statement  is 
that  the  store  operated  by  the  defendant  in  San 
Jose  is  of  a  character  and  appearance  so  distinc- 
tive and  different  in  every  material  resi3ect  from 
that  of  Lerner  Shops,  that  no  person  of  ordinary 
understanding  and  intelligence,  no  person  exercis- 
ing ordinary  care  and  no  ordinarily  observant  iDur- 
chaser  would  confuse  it  with  said  " Lerner 's  Shops," 
or  do  business  with  defendant  under  the  reasonable 
or  foreseeable  misapprehension  that  he  was  doing 
business  with  said  " Lerner 's  Shops." 

That,  to  my  mind,  is  not  a  statement  of  the  facts, 
at  all.  It  is  merely  grouping  and  lumping  into  one 
statement  the  defendant's  conclusion  as  to  a  num- 
ber of  facts,  all  of  which  are  in  the  record.  For  one 
thing,  there  is  not  any  dispute,  in  fact  there  is  a 
stipulation  of  the  record  that  the  ranges  in  price 
are  essentially  the  same  in  some  classes  of  women's 
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Avearing  apparel  of  various  kinds;  in  the  second 
place,  that  the  prices  will  not  overlap  so  that  while 
the  plaintiff  was  lower  on  the  bottom  than  the  de- 
fendant and  the  defendant  is  higher  than  the  top 
lines  of  plaintiff,  nevertheless  the  defendant's  range 
and  the  plaintiff's  range  overlap  in  the  middle.  The 
defendant  admits  that  he  does  not  sell  all  of  this 
merchandise  at  the  highest  price  of  his  price  range. 
There  are  newspaper  [24]  ads  that  were  presented 
to  the  defendant  and  the  record  shows  that  he  offers 
for  sale  and  sells  merchandise  at  prices  well  above 
the  i3laintiff's  range.  But  if  you  take  a  statement 
as  broad  and  all-inclusive  as  this  one  proposed  for 
finding  it  would  appear  that  he  is  not  even  selling 
the  same  merchandise,  let  alone  that  he  is  not  sell- 
ing it  at  the  price  range  that  was  competitive. 

Then,  of  course,  the  statement  that  the  defendant 
has  performed  no  act  or  made  any  statement  or 
resorted  to  any  artifice  which  would  confuse,  mis- 
lead or  deceive  the  public,  I  assume  that  the  court 
took  the  defendant's  view  in  so  concluding,  even 
though  it  is  a  fact  he  did  open  his  business,  adver- 
tise  it  as  Lerner 's  without  any  identification  of  him- 

If,  and  knowing  the  existence  of  the  plaintiff  and 
its  stores,  in  his  newspaper  opening  ads  he  did  not 
even  set  forth  the  prices  of  what  he  was  selling,  nor 
did  he  indicate  the  quality  of  what  he  was  selling, 
so  that  he  was  in  effect  telling  the  public  in  his 
newspaper  ads  that  here  was  a  business  under  the 
name  of  Lerner,  which  is  well  known  to  people,  wlio 
])nrchase  the  kind  of  material  that  the  defendant 
had   for  sale  to  them  without  telling  tliem  that  it 
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was  not  Lerner 's  or  Lerner 's  Shops.  He  stated  that 
he  subsequently  made  certain  changes.  He  did  not 
state  that  they  were  not  made  until  after  complaint 
w^as  made,  and  that  some  of  those  changes  were  not 
made  until  just  before  trial ;  and  as  a  matter  of  fact 
one  change  was  [25]  never  made  and  still  remains 
unmade,  and  that  is  in  the  entrance  to  this  store; 
one  of  the  pictures  in  the  case  shows  it  in  detail,  on 
the  floor,  with  the  word  "Lerner",  and  that  con- 
tinues to  the  present  date. 

The  Court:  As  I  recall  it,  though,  the  word 
*' Wilfred"  was  ahead  of  it. 

Mr.  Goldberg:  No,  not  in  the  entrance.  As 
you  go  into  the  store  from  the  sidewalk,  you  find 
windows  out  to  the  sidewalk,  and  then  there  is  an 
entrance  before  you  get  to  the  door,  but  as  you  walk 
in  on  the  floor,  in  the  tile  or  marble  floor,  set  in,  is 
the  name  "Lerner,"  and  that  was  so  at  the  time  of 
the  trial,  according  to  the  defendant's  testimony 
and  the  picture  in  evidence,  and  continues  to  the 
present  time. 

The  Court:  I  think  if  this  were  a  case  where  a 
man  set  out  to  pirate  your  business  that  would  be 
one  thing,  but  there  is  certainly  nothing  in  the  evi- 
dence to  substantiate  that. 

Mr.  Goldberg:  Your  Honor  will  recall  when  the 
discussion  came  up  in  that  connection  the  only 
question  was  as  to  the  manner  in  which  the  name 
Wilfred  would  be  added,  and  your  Honor  can  see 
from  the  pictures  in  evidence  that  it  still  empha- 
sizes the  Lerner  and  subordinates  everything  else 
to  it  in  a  way  that  does  not  meet  the  requirements 
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where  a  person  wlio  has  a  certain  name  inicler  which 
he  wants  to  do  business  is  permitted  to  continue. 

The  Court:  I  am  familiar  with,  I  have  read  all 
of  those  cases,  but  those  are  cases  where  there  is  a 
reason  for  requiring  it,  where  there  is  definite  un- 
fair competition  and  the  public  was  being  misled 
and  all  of  that  sort  of  thing,  but  you  have  to  have 
a  foundation,  have  got  to  show  that  there  is  com- 
petition contrary  to  law,  resulting  in  damages,  and 
an  intention  to  pirate  the  other  man's  business. 

Mr.  Goldberg:  It  was  just  decided  a  week  ago 
by  Judge  St.  Sure  in  the  Moss  case  where  the 
plaintiff  corporation  was  doing  business  as  Moss 
Stores.  It  was  started  by  a  man  named  Moss  about 
60  years  ago,  and  subsequently  was  run  by  his  son- 
in-law,  who  changed  his  name  to  Moss  because  he 
was  running  that  business.  At  the  present  time 
there  are  no  Moss  persons  with  the  plaintiff's  store. 
The  defendants  began  their  business  some  years 
ago;  their  names  were  not  Moss,  but  they  changed 
it  to  Moss  and  they  called  their  business  the  Moss 
Apparel  Shops.  In  some  places  they  had  stores  in 
the  same  area  as  the  plaintiff,  and  in  other  places 
they  were  even  in  a  different  county  from  the  plain- 
tiff. The  court  held  that  they  were  entitled,  under 
the  circumstances,  to  continue  to  use  the  name  Moss, 
but  they  could  use  it  only  as  a  i)art  of  their  full 
name,  "Moss  Apparel  Shops,"  and  would  have  to 
always  use  it  in  the  same  size  and  do  nothing  to 
emphasize  "Moss"  as  against  the  balance  of  their 
name.  That  is  a  rule  that  has  been  applied  in  all 
the  cases  that  I  have  found.  [27] 
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The  Court:  I  have  no  doubt  about  that,  where 
confusion  is  shown.  I  do  not  think  there  is  very 
much  question  about  the  law;  I  do  not  take  issue 
with  you  on  the  law,  but  I  do  not  think  you  have  a 
case  here  under  those  principles  of  law  for  the  court 
to  grant  an  injunction.  I  think  the  reason  this  was 
brought  about  was  that  you  were  trjdng  to  exact 
the  extreme  jDenalty.  The  use  of  the  man's  first 
name  w^as  something  he  might  not  even  have  been 
requii'^d  to  do,  but  having  done  so,  I  do  not  see 
ajiy  cause  for  complaint  on  the  part  of  your  client. 

Mr.  Goldberg:  This  is  the  situation.  If  we 
have  no  cause  of  action  at  all  then  we  are  not  en- 
titled to  have  him  use  his  first  name  or  anj^thing 
else.  Our  view  of  an  adjustment  was  on  the  theory 
that  we  did  have  a  cause  of  action,  and  that  if  it 
does  not  go  to  the  extent  of  requiring  that  he  not 
use  the  name  Lerner  at  all,  then  at  least  by  way  of 
adjustment  it  should  go  to  the  extent  of  there  being 
no  possibility  or  probability  of  mistake  that  Wilfred 
Lerner  is  doing  business  as  Lerner 's.  It  was  not 
on  that  feature  that  we  finally  failed  to  agree,  but 
when  your  Honor  states  that  you  believe  that 

Mr.  Robinson:  If  you  are  going  to  state  your 
interpretation  then  I  am  going  to  state  mine. 

The  Court:     Let  us  not  go  into  that. 

Mr.  Goldberg:  The  plaintiff  is  not  trying  to 
exact  an  extreme  remedy,  because  we  believe  that 
if  there  was  an  adjustment  on  the  basis  of  a  change 
in  name  we  should  have  that  remedy  [28]  which 
the  court  has  usually  awarded  where  the  defendant 
was  permitted  to  use  his  name  with  a  proper  change 
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so  as  not  to  be  confusing,  and  that  is  tlie  reason 
that  we  did  not  in  our  view  of  it  make  an  adjust- 
ment. 

The  Court:  Wouldn't  that  be  all  that  the  court 
could  properly  do  in  this  case  if  you  won  the  case, 
so  that  it  would  avoid  any  confusion?  Would 
there  have  been  anything  else  a  court  in  equity 
could  do? 

Mr.  Goldberg:     Yes. 

The  Court:     What  else? 

Mr.  Goldberg:  I  don't  know  what  the  court 
would  do  in  our  particular  case. 

The  Court:  I  am  asking  under  the  law  in  all 
of  these  cases  in  which  the  court  has  granted  or 
allowed  plaintiff  relief  and  has  required  that 
changes  be  made,  would  a  court  in  equity  be  justified 
in  doing  anything  more  than  that? 

jMr.  Goldberg:  There  are  some  cases  where  the 
courts  have  prevented  completely  the  use  of  names. 

The  Court:  They  are  cases  where  piracy  is 
very  evident.  But  in  cases  where  two  stores  are 
concerned,  where  the  facts  would  be  readily  com- 
parable to  the  facts  in  this  case,  where  the  courts 
ever  did  anything  more  than  require  the  distinctive 
marking  of  the  business. 

Mr.  Goldberg:  I  could  not  give  your  Honor  any 
case. 

The  Court :    I  do  not  think  I  have  read  any. 

Mr.  Goldberg:  In  the  case  which  I  called  to 
your  Honor's  and  counsel's  attention  following  the 
trial,  Brooks  Bros.  vs.  Brooks  Clothing  of  Califor- 
nia, Limited 
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The  Court:     I  read  that  case. 

Mr.  Goldberg:  In  that  case  there  was  a  man  by 
the  name  of  Brooks  who  started  his  business  back 
in  1920,  and  so  therefore  had  been  conducting  it 
for  25  years.  The  case  was  decided  this  year.  The 
defendant  had  built  up  a  chain  of  15  stores  through- 
out the  state.  The  court  found  that  there  had  been 
a  certain  amount  of  delay,  laches  on  the  part  of  the 
plaintiff  in  pursuing  his  remedy,  and  for  that  rea- 
son denied  damages,  but  nevertheless  granted  an 
injunction,  and  the  court  ordered  the  defendant  to 
eliminate  completely  the  name  Brooks,  or  any  refer- 
ence to  the  name  Brooks,  although  it  used  it  for 
fourteen  years,  and  although,  as  far  as  plaintiff  is 
concerned,  the  plaintiff  never  had  a  store  in  Cali- 
fornia, but  had  sent  representatives  out  here  from 
time  to  time  who  stayed  at  the  St.  Francis  Hotel. 
In  1939,  almost  20  years  after  the  plaintiff  had  be- 
gun its  business  and  had  a  number  of  stores  they 
opened  a  sales  representative  office  in  Los  Angeles 
and  in  San  Francisco.  That  is  all  they  ever  had 
in  California.  The  defendant,  on  the  other  hand, 
had  a  store  in  San  Jose,  San  Diego,  Santa  Barbara, 
just  as  far  away,  if  not  more,  from  the  sales  repre- 
sentatives office  as  is  San  Jose  from  San  Francisco, 
but  nevertheless  the  court  prohibited  the  use  [30] 
of  the  name  Brooks  at  any  of  those  places. 

The  Court :  Take  the  case  we  have  here,  would 
the  court  be  justified  in  equity  in  doing  anjrthing 
more  than  requiring  the  defendant  to  designate  his 
store  as  Wilfred  Lerner 's  store? 

Mr.  Goldberg:     I  would  say  if  the  Court  found 
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that  the  original  use  of  the  name  Lerner  in  the 
opening  of  the  store  and  the  advertising  of  it  was 
in  good  faith,  which  we  believe  had  a  more  sinister 
purpose,  I  think  the  court  in  the  ordinary  view  of 
this  case  could  require  a  change  in  name  instead 
of  the  elimination  of  the  name  "Lerner,"  but  under 
the  circumstances  I  think  the  court  should  follow 
the  view  of  the  many  cases  cited  in  our  brief  as  to 
how  the  change  should  be  effected. 

The  Court:  Take  this  case,  I  don't  want  to  in- 
terrupt you  too  much,  because  you  have  your  clients' 
interest  in  mind,  but  in  good  conscience  under  the 
facts  of  this  case,  with  this  man  Wilfred  Lerner 
running  a  store  down  at  San  Jose,  would  the  Court, 
if  you  won  this  case,  be  required  to  do  anything 
more  than  require  the  full  name  of  Wilfred  Lerner 
on  the  sign?  I  don't  think  you  could  ask  the  court 
to  do  anything  more  than  that.  It  would  be  com- 
pletely against  my  conscience  to  do  it.  If  the  court 
did  that  it  would  require  that  anyone  who  would 
be  similarly  situated  to  the  defendant  in  this  case 
go  out  of  business  or  change  his  [31]  name  entirely. 
We  still  have  to  decide  the  case  on  the  facts  and 
the  law  that  has  been  built  up.  I  think  I  have  a 
fair  idea  of  it,  maybe  not  as  much  as  you,  because 
you  have  studied  into  it  a  little  more,  but  I  can  see 
the  philosophy  or  the  reason  for  it,  that  a  business 
that  has  been  built  up  over  a  period  of  years  should 
not  be  pirated.  I  generally  am  familiar  with  the 
htw.  In  this  case  it  seems  to  me  that  although  this 
is  a  discussion  that  properly  should  only  come  up  on 
a  motion  for  new  trial,  all  that  the  court  could  do 
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in  a  case  like  this  would  be,  if  you  won  the  case,  to 
require  the  defendant  to  put  his  first  name  on  there. 

Mr.  Goldberg :  I  am  perfectly  willing  to  do  this, 
if  the  Court  should  find  that  the  manner  in  which 
the  defendant  commenced  its  business  and  adver- 
tised it,  and  the  manner  in  which  he  used  that  name 
was  done  in  good  faith,  if  the  Coilrt  found  that, 
;hen  I  would  say  that  Ave  would  not  expect  the 
court  in  that  event  to  go  beyond  requiring  an  iden- 
tification to  prevent  confusion.  But  I  think  that 
is  the  least  that  we  have  made  out  in  this  case,  that 
the  defendant  should  be  required  to  identify  his 
1)usiness  by  his  given  name  and  to  do  it  in  such  a 
manner  that  he  did  not  emphasize  or  over-shadow 
the  first  name  with  the  name  Lerner. 

The  Court:  I  do  not  think  that  the  evidence 
showed  any  purpose  of  unfair  competition  in  the 
conduct  of  this  business.  [32] 

Mr.  Goldberg:  The  purpose  would  not  be  ma- 
terial. 

The  Court:  Intent.  Just  a  moment  ago  you 
said  you  felt  that  the  evidence  showed  that  there 
was  some  purpose  of  unfair  competition  in  starting 
out  business,  in  the  way  he  advertised  it,  and  that 
that  might  justify  even  more  than  a  change  in  the 
name. 

Mr.  Goldberg:     That  is  true. 

The  Court:  As  I  say,  I  could  not  see  any  evi- 
dence, anj^thing  that  would  justify  the  claim  that 
there  was  any  sinister  purpose  in  starting  the  busi- 
ness, as  I  recall  the  testimony.  You  might  think 
that  in  a  man's  mind,  somewhere  in  his  mind  he 
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fieriirecl  out  there  is  a  store,  Lerner  lias  a  store  in 
San  Francisco,  and  his  name  is  pretty  well  known 
over  the  country,  and  I  am  pretty  lucky  I  have  got 
the  same  name,  I  am  going  to  open  a  shop  down 
here  in  San  Jose,  and  as  my  name  is  the  same  that 
is  a  pretty  good  idea,  I  can  get  the  benefit  of  the 
name.  But  there  is  nothing  in  the  evidence  about 
that  to  lead  the  court  to  conclude  that. 

Mr.  Goldberg :  We  have  the  evidence  in  the  case 
that  supports  the  fact  that  that  is  the  manner  in 
wliich  he  ran  his  store.  That  was  all  argued  to  the 
court. 

The  Court:     Yes. 

Mr.  Goldberg:  I  am  not  planning  to  reargue 
tliat,  but  in  our  original  complaint  here  in  which 
we  sought  a  full  injunction,  we  did  feel  in  spite  of 
the  fact  that  we  could  not  get  the  [33]  defendant 
to  admit  it,  that  when  he  started  out  with  Lerner 
he  had  in  mind  the  nation-v/ide  reputation  of  plain- 
tiff, and  that  he  put  that  sign  up  in  order  to  get 
customers  from  the  surrounding  area  and  thought 
it  would  give  him  a  head  start  in  his  new  business, 
but  assuming  that  the  court  does  not  accept  that 
.  and  the  court  feels  that  it  is  not  required  by  the 
,  evidence  to  come  to  that  conclusion,  nevertheless  we 
do  feel  that  the  court  is  required  to  come  to  the 
conclusion  that  whether  it  was  in  large  amount  or 
whether  it  was  in  a  small  amount,  there  is  compe- 
tition between  these  parties ;  they  are  trading  in  an 
area  where  there  is  shopping  between  the  two  coui- 
l)anies,  competing  for  business,  even  though  it  is 
not  the  principal  business  of  the  Bay  area  for  which 
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they  are  competing  and  for  only,  say,  a  small 
amount,  but  there  is  every  reason  why  there  should 
be  confusion  when  plaintiff's  name  is  so  well  known 
and  the  defendant  has  only  just  started. 

The  Court:  Suppose,  carrying  out  that  theory, 
the  business  was  a  grocery  business,  and  that  Gold- 
berg-Bowen  had  some  clients  of  the  store,  and  there 
was  a  store  at  the  same  place  that  Lerner  adver- 
tised his  store,  and  that  was  operated  by  a  man  by 
the  name  of  Goldberg-Bowen  instead  of,  say,  a  store 
selling  stationery  and  partly  groceries,  that  the  sta- 
tionery business  was  five  thousand  a  month  and 
only  three  hundred  or  four  hundred  a  month  in 
groceries,  the  same  type  of  commodities,  groceries 
that  were  sold  by  Goldberg-Bowen,  [34]  here,  and 
there  might  be  said  to  be  unfair  competition,  as 
you  put  it  a  moment  ago,  would  you  say  that  Gold- 
berg-Bowen there  had  to  change  their  name  of  do- 
ing business? 

Mr.  Goldberg:  I  think  the  courts  say  that  the 
rule  of  minimus  does  not  apply  ^in  those  cases,  and 
they  would  have  to  change  to  such  an  extent  as  to 
differentiate  their  company  from  that  of  the  plain- 
tiff. I  do  not  see  that  there  is  any  hardship  there. 
If  a  newcomer  is  trying  to  do  business,  he  is  trying 
to  build  his  business  by  what  he  is  going  to  do  and 
not  by  what  somebody  has  done  before  him.  He  is 
just  as  likely  to  do  a  good  business  as  Wilfred 
Lerner  in  ladies'  wearing  apparel  as  he  is. 

The  Court:  I  don't  know,  I  am  not  sure.  I 
think  this  man  was  carrying  on  some  different  kind 
of  business  in  San  Jose  and  that  was  his  name,  and 
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Lcrner  is  really  a  little  easier  to  say  than  Wilfred 
Lerner. 

Mr.  Goldberg:  But  at  least  he  would  be  show- 
ing his  good  faith  if  he  used  his  full  name. 

The  Court :  He  offered  to  do  that,  and  if  I  were 
going  to  make  a  finding  on  that  I  would  say  that 
was  sufficient  under  the  facts  of  this  case  to  satisfy 
any  requirement  of  the  law. 

Mr.  Goldberg :  I  think  we  either  have  no  remedy 
or  we  are  entitled  at  least  to  the  remedy  which  the 
courts  have  allowed  in  these  cases  where  a  differen- 
tiation is  required,  and  I  think  the  cases  are  uni- 
form. [35] 

The  Court:  I  think  under  the  facts  of  this  case, 
as  I  recall  the  photographs  that  were  submitted 
to  me,  that  was  more  than  ample,  and  that  is  why 
I  was  surprised  we  had  to  go  to  trial  and  try  this 
case.  As  I  recall  it,  he  showed  photographs  with 
the  name  Wilfred  on  them.  Of  course,  that  might 
not  satisfy  the  particular  requirements  or  some 
standard  that  the  plaintiff  wanted,  but  looking  at 
it  as  an  impartial  third  person  it  would  seem  to  me 
to  be  sufficient,  and  that  is  why  I  could  not  under- 
stand why  you  had  to  go  and  litigate  this  matter. 

Mr.  Goldberg:  Of  course,  those  changes  were 
not  proposed,  in  other  words,  they  were  just  prac- 
tically to  the  contrary. 

Mr.  Robinson:     That  is  not  correct. 

Mr.  Goldberg:     We  had  to  go  to  litigation. 

Mr.  Robinson :  If  I  may  make  a  statement,  your 
Honor,  the  changes  were  made  in  accordance  with 
your    Honoris    suggestion    after    the    pre-trial.      I 
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might  say  while  I  am  on  my  feet  and  since  Mr. 
Goldberg  has  brought  in  the  negotiations  for  settle- 
ment, I  may  point  out  that  the  plaintiff's  real  griev- 
ance here  is  not  that  Lerner  is  doing  business  under 
the  name  of  Wilfred  Lerner,  but  the  grievance  is 
that  he  is  doing  business  under  any  circumstances 
under  the  name  Lerner.  The  complaint  is  drawn 
entirely  on  that  theory  and  they  have  shifted 
grounds  and  they  are  trying  to  show  a  case  of  un- 
fair competition. 

The  Court:  Suppose  you  continue,  Mr.  Gold- 
berg. [36] 

Mr.  Goldberg:  I  think  so  far  as  pointing  out 
inaccuracies  in  the  defendant's  proposed  findings 
that  I  indicated  those,  and  I  think  that  to  the  extent 
the  proposed  findings  of  the  plaintiff  embody  those 
findings,  though  they  are  proposed  findings  on  cer- 
tain issues  as  to  which  the  court  has  indicated  it 
would  not  find  if  proposed  by  plaintiff,  but  I  thinly 
that  only  applies  to  an  occasional  statement  in  the 
findings  as  proposed  by  the  plaintiff,  such  as  the 
matter  pointed  out  by  the  court — ''There  is  uncon- 
tradicted evidence  that  defendant's  conduct  did 
cause  confusion  of  prospective  customers  and  dam- 
age to  plaintiff" — the  court  suggested  that  it  would 
not  accept  the  finding  on  that  subject,  while  I  am 
not  trying  to  argue  at  this  time  what  is  in  the  rec- 
ord, or  that  the  court  should  accept  it,  but  I  do 
think  that  as  far  as  our  proposed  findings  are  con- 
cerned, except  for  matters  of  that  kind,  that  they 
are  purely  factual  and  they  are  certainly  based  on 
the  record.    We  could  offer  amendments  say  "strike 
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out  paragraph  2  and  substitute  the  following,"  and 
so  on — we  think  that  the  proposed  findings  should 
be  included  as  a  whole,  not  because  we  expect  the 
court  by  reason  of  these  proposed  findings  to  change 
its  conclusion  as  to  the  result,  but  merely  to  incor- 
porate findings  of  fact  which  we  feel,  and  we  put 
in  the  transcript  references  for  that  purpose,  fully 
explain  the  findings  as  proposed,  whether  or  not 
they  lead  to  the  conclusion  which  the  plaintiff  seeks, 

I  do  not  know  what  the  court's  plan  of  procedure 
from  this  point  might  be.  If  we  knew,  for  instance, 
what  part  of  these  proposed  amendments  are  not 
acceptable  to  the  court  we  should  be  glad  to  strike 
them  out  or  redraw  them,  and  perhaps  counsel  for 
defendant,  having  had  these  for  some  time,  would 
point  out  those  parts  of  our  proposals  which  are 
inaccurate — although  I  do  not  believe  that  is  so — 
or  at  least  inaccurate  to  the  extent  that  the  court  is 
not  willing  to  accept  the  findings  on  that  subject. 
We  tried  to  follow  the  transcript,  and  I  read  it  over 
carefully  for  that  very  purpose.  But  other  than  that 
I  think  I  have  pointed  out  to  the  court  the  inaccur- 
acies in  the  findings,  first  in  that  they  have  certain 
omissions,  and  secondly, 

The  Court :  I  think  perhaps  it  might  be  better  if 
I  just  went  over  those,  myself.  They  are  all  in 
writing.  There  are  some  things  I  am  not  going  to 
spend  much  time  on.  I  notice  in  paragraph  15  on 
page  10  you  state  they  are  in  competition  and  plain- 
tiff has  been  damaged  and  will  continue  to  be  dam- 
aged. I  can't  put  that  in  the  finding  and  give  judg- 
ment for  the  defendant.  I  think  perhaps  I  might 
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just  as  well  go  over  them,  myself.  I  understand 
generally  what  your  theory  is  in  proposing  these 
amendments. 

Mr.  Goldberg:  I  might  say  the  theory  at  this 
point  is  not  to  ask  the  court  to  change  its  decision; 
that  is  not  the  purpose  of  these  findings ;  but  rather 
to  point  out  inaccuracies  [39]  in  the  proposed  find- 
ings of  defendant  and  to  obtain  inclusion  of  mate- 
rial facts  where  we  do  not  think  that  either  side 
questions  those  facts.  There  is  one  matter  further 
that  I  want  to  refer  to,  and  that  is  on  the  last  page 
of  the  proposed  findings  of  the  defendant.  That 
would  lead  to  a  very  serious  inaccuracies  if  accepted 
by  the  court. 

The  Court :     You  mean  what  part "? 

Mr.  Goldberg:  "All  the  affirmative  allegations  of 
the  answer  are  true."  I  only  indicate  that,  but  there 
are  a  number  of  statements  I  want  to  point  out  to 
the  court  in  the  answer  as  to  which  there  is  no  testi- 
mony at  all  in  the  record,  or  the  testimony  is  to  the 
contrary.  I  do  not  think  that  it  calls  for  that  kind 
of  a  finding. 

In  addition  I  think  that  with  respect  to  para- 
graph 8,  just  immediately  preceding  it  states  "the 
change  of  name  of  said  Delaware  corporation,  prior 
to  said  adjudication  in  bankruptcy,  did  not  and  does 
not  comprise  a  fraud  upon  the  public. ' '  The  defend- 
ant sets  forth  as  a  third  defense  this  happened 
back  in  1932,  when  the  assets  and  good  will  were 
transferred  to  plaintiff  corporation,  and  to  a  com- 
pany by  the  name  of  Lerner  which  changed  the 
name  from  Lerner  Stores  Corporation  to  Realty 
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Corporation  and  went  into  bankruptcy.  The  answer 
to  that  effect  did  not  constitute  a  defense. 

The  Court:  I  don't  consider  it  necessary  to 
make  a  finding  on  that. 

Mr.  Robinson:  That  finding  is  in  favor  of  the 
plaintiff. 

Mr.  Goldberg:  I  don't  think  it  is  favorable  to 
it. 

Mr.  Robinson:  It  was  not  substantiated  and  we 
made  a  finding  in  favor  of  the  plaintiff. 

The  Court:  The  court  won't  make  a  finding  on 
that. 

Mr.  Goldberg:  I  would  suggest  paragraph  17  of 
our  proposed  findings,  that  the  said  defense  alleged 
in  defendant's  answer  is  not  true. 

Mr.  Robinson:  There  is  no  difference  between 
what  I  said  and  what  you  have  said. 

The  Court:       Let  us  proceed. 

Mr.  Goldberg:  The  only  other  matter  I  want  to 
mention  is  in  going  through  this  transcript  I 
noticed  some  evident  errors  in  the  transcript  and  I 
don't  know  what  is  the  proper  procedure.  We  could 
make  a  copy  of  those  and  furnish  them  to  the  re- 
porter and  counsel. 

Mr.  Robinson:  I  think  the  proper  time  would 
be  on  the  record  on  appeal. 

Mr.  Goldberg:  There  are  a  couple  of  inaccur- 
acies we  noticed  which  may  be  the  same  ones  you 
have  noticed. 

Mr.  Goldberg:  I  was  going  to  suggest  that  I 
had  an   original   and   copy  and   I   could   leave  the 
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original  with  the  court  during  the  pendency  of  this 
matter. 

The  Court:     I  think  I  had  better  go  over  this. 

Mr.  Robinson:  I  think  Mr.  Goldberg  has  been 
rather  vigorous  in  his  talk  on  these  findings.  He 
indicated  that  there  seemed  a  lack  of  good  faith; 
he  said  many  times  such  and  such  was  without  dis- 
pute in  the  evidence,  and  the  finding  was  directly  to 
the  contrary.  Now,  this  is  a  sample  of  how  much 
council  is  in  error.  I  would  merely  say  he  exaggerated 
and  took  us  to  task  for  saying  that  when  Mr.  Lerner, 
the  defendant,  opened  his  business  down  there  he 
opened  under  the  name  of  Lerner 's,  as  well  as  Ler- 
ner's  Apparel,  and  Lerner 's,  San  Jose.  He  said 
of  course  the  advertising  read  that  way.  He  said 
anyone  in  his  right  mind  could  have  assumed  that 
that  advertising  could  be  read  as  Lerner 's,  Lerner 
Apparel,  and  Lerner 's*  San  Jose.  We  find  precisely 
that  allegation  on  page  5  of  the  complaint,  line  22, 
and  this  is  the  plaintiff  speaking,  not  the  defendant 
speaking,  with  malice  in  his  heart  and  intention  tn 
injure  the  defendant  and  get  this  court  to  make  an 
incorrect  finding,  and  this  plaintiff  is  not  trying  to 
lay  before  the  court  the  set  of  findings  upon  which 
he  seeks  relief,  and  here  is  what  he  says,  now  chang- 
ing his  position : 

"Since  June  1,  1944,  defendant  has  engaged  at 
San  Jose  in  the  conduct  of  said  retail  store  for  tfco 
sale  of  women's  apj^arel  at  low  prices  under  the 
name  of  Lerner 's  and  Lerner  Apparel,  and  defend- 
ant has  continuously  and  prominently  advertised 
and  represented  his  [41]  business  as  Lerner 's,  San 
Jose." 
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That  comes  from  plaintiff's  own  complaint.  Now 
he  does  not  hesitate  to  take  us  to  task  and  say  that 
the  very  thing  that  he  wants  to  be  accurate  is  inac- 
curate when  we  make  the  same  conclusion.  Plaintiff 
endeavored  also  to  make  a  point  of  the  fact  that  the 
two  price  sales  overlapped,  and  he  says  that  is  not 
an  issue  in  this  case.  He  made  the  point  that  the 
defendant  was  engaged  in  the  conduct  of  said  retail 
stores  for  the  sale  of  women's  apparel  at  low  prices. 
There  w^as  a  good  deal  of  evidence  introduced  here 
to  the  effect  that  we  were  not  engaged  in  the  low-- 
price business,  and  that  while  the  two  prices  did 
overlap  we  were  in  different  forms  of  business.  I 
do  not  think  that  is  particularly  material  to  the  case 
but  since  plaintiff  made  so  much  of  it  we  should  not 
be  criticized  for  making  a  finding  upon  the  issue 
which  was  presented  by  the  plaintiff  and  which  will 
undoubtedly  urge  if  he  gets  the  opportunity  in  an- 
other forum. 

In  reciting  the  corporate  history,  I  think  that 
goes  far  back  enough  to  begin  the  corporate  history 
of  this  company ;  it  is  unnecessary,  but  since  plain- 
tiff stresses  it  so  much,  I  think  when  we  begin  the 
plaintiff's  corporate  history  fourteen  years  before 
the  suit  was  filed  that  goes  far  enough  back  to  es- 
tablish good  will;  we  are  not  disputing  that  they 
have  a  good  will,  and  when  we  set  forth  the  corpor- 
ate [42]  history  it  follows  the  record  very  carefully. 
And  when  the  plaintiff  sets  forth  what  he  says  is  the 
corporate  history  he  sets  it  forth  in  the  most  gen- 
eral, vague  and  ambiguous  terms,  giving  the  im- 
pression that  perhaps  the  entire  State  of  Califoniia 
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is  covered  like  the  road  twists  on  Mokelumiie  Mead- 
ows, and  as  far  as  the  corporate  history  is  concerned 
they  have  given  in  great  detail  the  development  of 
stores,  and  it  is  on  the  basis  of  that  finding  they 
wish  to  present  the  issue  to  the  Appellate  Court  as 
to  whether  that  gives  them  that  premature  right  in 
San  Jose,  They  also  go  so  far  in  giving  the  corpor- 
ate history  as  to  include  a  branch  in  Fresno,  which 
was  not  in  existence  at  the  time  this  litigation  was 
commenced,  or  even  when  the  lawsuit  was  filed.  It 
was  opened  after  the  lawsuit  was  filed.  So  I  think 
that  since  Mr.  G-oldberg  has  taken  the  liberty  to  say 
in  so  many  instances  that  it  is  contrary  to  the  rec- 
ord, that  the  record  is  undisputed,  and  the  findings 
are  contrary  to  the  record,  that  I  should  point  out 
that  Mr.  Goldberg  is  not  infallible. 

Now,  with  respect  to  the  L.  G.  Lerner  Vogue 
situation,  Mr.  Goldberg  mentioned  some  things  to- 
day which  were  quite  a  revelation  to  me  because  they 
were  never  mentioned  before.  I  am  sure  that  Mr. 
Goldberg  was  not  back  east  in  that  litigation  be- 
tween Lerner  and  L.  G.  Lerner  Vogue,  so  he  must 
have  gotten  the  information  from  Mr.  Magee.  If  he 
did,  Mr.  [43]  Magee  was  more  frank  with  him  than 
he  was  with  me  or  the  court.  Your  Honor  will  re- 
member he  did  not  know  on  the  stand  in  what  cities 
J.  S.  Lerner  Vogue  were  before  plaintiff,  whether 
plaintiff  started  a  store  in  Kansas  City  first  and  J. 
S.  Lei'ner  Vogue  came  in  later  in  a  city  fift}^  miles 
away;  he  couldn't  even  remember  that;  and  here 
they  are  complaining  that  if  they  are  in  a  city  fifty 
miles  away  the  defendant  can't  come  in.    He  didn't 
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know  the  time  the  plaintiff  came  in  Topeka,  whidi 
is  fifty  miles  from  Kansas  City  where  J.  S.  Lerner 
Vogue  has  four  stores.  Mr.  Goldberg  knows  the 
facts  and  Mr.  Magee  did  not  know  them.  We  there- 
fore have  a  finding  indicating  who  came  in  first  and 
we  have  a  finding  which  comes  directly  from  the  tes- 
timony of  Mr.  Magee  in  my  opinion  unwarranted 
that  there  is  a  store  within  less  than  one  hundred 
miles  from  the  store  operated  by  plaintiff. 

The*  Court :  What  has  that  got  to  do  with  the 
case? 

Mr.  Robinson:  Because  Mr.  Goldberg  insists 
this  morning  that  this  court  should  insert  a  finding 
that  nowhere  else  in  California  is  there  a  store  using 
the  word  Lerner  and  they  are  the  one  that  should 
receive  this  concession.  They  want  your  Honor  to 
make  a  finding  that  there  is  no  other  store  under  the 
name  Lerner  but  they  do  not  want  the  court  to  find 
that  in  other  parts  of  the  country  they  themselves 
are  doing  the  very  thing  that  they  object  to  in  Cali- 
fornia. 

As  to  the  Brooks  case,  your  Honor  said  you  had 
read  it.  [44]  I  might  say  that  judgment  has  not  been 
entered  yet. 

Mr.  Goldberg:  An  order  was  made,  of  v/hich  I 
have  a  copy. 

The  Court :    Is  it  on  appeal  ? 

Mr.  Robinson:  No,  it  has  not  been  entered  in  the 
upper  court. 

I  would  like  to  refer  your  Honor  to  the  case  of 
Griesedick  Western  Brewery  Co.  vs.  People  Brew- 


326  Lerner  Stores  Corporation  vs. 

ing  Company.  It  is  a  products  case.  It  is  a  case 
which  came  out  since  our  case  was  tried. 

The  Court :    What  is  the  citation  ? 

Mr.  Robinson:  149  Federal  Second,  1019.  The 
decision  was  rendered  on  Jmie  20,  1945  and  its  ap- 
pearance in  the  Advance  Sheets  will  he  about  the 
29th  of  October.  I  might  say  that  in  preparing  the 
findings  I  tried  as  near  as  possible  to  use  that  lan- 
guage that  the  court  had  indicated  was  applicable 
particularly  in  connection  with  competition  or  lack 
of  competition  between  two  areas,  and  if  your 
Honor  will  refer  to  the  findings  that  we  set  forth  in 
full  you  will  observe  that  the  findings  in  this  case 
are  full,  fair,  complete  and  accurate. 

Mr.  Groldberg:  There  is  nothing  in  the  proposed 
findings  of  the  defendant  that  the  plainti:ff  had  ever 
thought  of  doing  any  business  in  San  Jose. 

Mr.  Robinson:  That  is  absolutely  incorrect,  and 
I  refer  you  to  page 

The  Court :  This  is  not  helping  me  at  all.  I  have 
got  [45]  enough  to  do  without  that.  If  I  cannot 
make  satisfactory  progress  in  the  way  of  amending 
the  findings  I  will  draw  my  own  findings.  As  a 
matter  of  fact  most  of  the  judges  do  that  anyhow. 
If  I  had  thought  it  was  going  to  involve  all  this  ar- 
gument I  would  have  drawn  my  own  findings  in  the 
matter.  You  gentlemen  have  had  this  matter  of 
findings,  if  I  remember  rightly,  under  consideration 
for  m.onths  and  judgment  should  be  entered.  I 
think  very  simple  findings  would  cover  it. 

Mr.  Gold1)erg:  Might  I  refer  for  a  moment  to  the 
case  that  counsel  has  called  attention  to.     Neither 
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the  plaintiff  or  the  defendant  had  ever  done  busi- 
ness in  the  same  state ;  the  closest  places  where  they 
had  done  business  were  500  miles  apart  and  not 
in  the  same  state;  that  the  defendant  had  its  busi- 
ness within  an  area  of  150  miles  of  Duluth,  Minne- 
sota, and  plaintiff  had  never  entered  into  the  state 
of  Minnesota.  One  of  the  findings  of  the  trial  court 
was  "that  plaintiff  had  made  no  plans  to  enter  the 
Duluth  trade  territory,  or  the  State  of  Minnesota, 
or  the  states  of  Wisconsin,  Michigan,  North  Dakota 
or  South  Dakota  for  the  advertisement  and  sale  of 
its  'Stag'  beer  and  has  taken  no  steps  to  enter  such 
territory,  has  made  no  investments,  and  has  done 
nothing  looking  toward  the  extension  of  its  trade 
into  such  trade  territory." 

That  was  one  of  the  findings  quoted  in  the  opinion 
of  the  lower  court  which  was  affirmed.  I  did  not 
call  this  case  [46]  to  the  attention  of  the  court,  but 
since  counsel  has,  it  is  obvious  that  the  trial  coui-t 
in  this  case  and  the  Circuit  Court  held  that  no  steps 
had  been  taken  to  enter  this  trade  territory,  where- 
as in  our  case,  although  the  proposed  finding  says 
that  a  lease  was  taken,  it  goes  on  to  say  that ' '  at  the 
time  of  the  commencement  of  this  action  said  premi- 
ses w^ere  occupied  by  a  subtenant  of  said  California 
corporation  and  were  not  being  used  by  plaintiff  or 
any  of  its  subsidiaries  for  the  purpose  of  conducting 
therein  a  retail  ladies  ready-to-wear  store  in  any 
manner  whatsoever."  That  leaves  the  idea  that  the 
plaintiff  merely  took  the  lease  with  the  idea  that 
some  time  in  the  future  it  might  or  might  not  occupy 
the  premises,  whereas  the  evidence  shows  and  it  a])- 
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pears  from  the  lease  that  when  the  lease  was  taken 
the  term  was  to  commence  July  1,  1942,  and  that  as 
a  part  of  the  obligation  of  the  plaintiff  in  taking  the 
lease  it  was  required  to  construct  a  new  building  on 
the  leased  premises  and  to  conduct  one  of  its  stores 
therein.  The  only  reason  that  the  plaintiff  had  not 
gone  into  the  store  on  July  1,  1942,  w^as  that  by  that 
time  the  restrictions  of  the  War  Production  Board 
prevented  reconstruction  and  therefore  they  were 
continuing  to  sublet  until  such  time  as  the  recon- 
struction of  the  premises  could  be  accomplished.  It 
seems  to  me  now  that  you  have  a  complete  statement. 
The  Court :  I  will  take  the  matter  under  submis- 
sion. [47] 


REPORTER'S    TRANSCRIPT    ON   MOTION 
FOR  NEW  TRIAL 

Monday,  January  21,  1946 

Counsel  Appearing :  For  Plaintiff' :  John  J.  Gold- 
berg, Esq.,  Sam  A.  Ladar,  Esq.  For  Defendant: 
Henry  W.  Robinson,  Esq. 

The  Court:  Are  you  ready  to  argue  this  motion 
for  a  new  trial? 


Mr.  Goldberg 
Mr.  Robinson 
Mr.  Goldberg 


Yes,  your  Honor. 

Ready. 

May  it  please  the  Court,  this  is 
the  motion  of  the  plaintiff,  Lerner  Stores  Corpo- 
ration, for  a  new  trial  on  the  gromids  stated  in  the 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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notice  of  motion  that  has  been  filed  and  which  is 
based  on  our  contention  that  the  evidence  is  insuf- 
ficient to  justify  the  decision  and  that  the  decision 
is  against  law. 

I  want  to  say  first  that  we  realize  that  we  have 
taken  a  great  deal  of  the  time  of  the  court  in  pre- 
senting this  same  matter  on  a  number  of  separate 
occasions.   We  appreciate  the  patience  of  the  court 
in  hearing  us,  but  we  do  feel  that  this  is  a  matter 
of   very    substantial    importance    to    the    plaintiff, 
of  much  more  importance  to  the  plaintiff  than  to 
the  defendant,  for,  although  the  plantiff  is  a  large 
corporation,    judged    by    its    substantial    business, 
nevertheless  all  of  that  is  wrapped  up  in  the  name 
which  is  used  to  conduct  the  business,  and  injury 
to  it  in  the  use  of  its  name.   It  may  well  be  an  in- 
jury that  will  go  far  beyond  that  which  could  pos- 
sibly benefit  the  defendant  in  the  conduct  of   its 
business,  while  on  the  other  hand  there  is  no  reason 
why  there  should  be  any  inury  done  to  the  business 
of   the   defendant,    whether   that   business   is    car- 
ried on  under  a  particular  designation  by  the  new 
business  which  could  have  been   started  under   a 
different  name  than  its  own  name,  but  even  though 
carried  on  in  its  own  name,  whether  that  be  his 
surname  alone,  or  whether  the  surname  with  such 
qualifications  that  the  court  believes  would  protect 
him  and  also  the  plaintiff,  nevertheless  no  injury 
to  the  business  of  the  defndant  would  result.   Now, 
for  this  reason  the  plaintiff  feels  that  the  issue  here 
goes  far  beyond  any  matter  of  determining  the  ex- 
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tent  to  which,  if  any,  [2]  the  defendant  might  be 
concerned  in  being  required  to  either  not  use  the 
name  qualified  or  use  his  own  name  so  as  to  pro- 
tect the  plaintiff. 

In  the  pre-trial  conference  the  attention  of  the 
court  was  called  to  cases  which  we  feel  held  quite 
uniformly  that  a  business  which  is  in  the  nature  of 
an  expanding  business,  one  which  has  a  history  that 
it  does  expand  its  activities  into  various  areas  is  en- 
titled to  be  protected  in  the  use  of  its  name  and  in  its 
good  will,  not  only  in  a  particular  community  or 
communities  in  which  it  has  established  its  place 
of  business,  but  also  in  those  additional  outlying 
areas  which  constitute  the  area  for  the  noi^mal  ex- 
pansion of  its  business,  and  at  that  time  the  court 
stated  that  if  such  be  the  law  at  least  the  plaintiff 
would  have  to  bear  a  heavy  burden  of  proof  to  es- 
tablish the  facts  which  would  entitle  it  to  have  the 
benefit  of  such  a  principle  of  lav\' . 

We  feel  that  in  this  case  the  facts — not  those 
on  which  there  has  been  any  conflict,  and  on  which 
the  court. might  and  should  exercise  its  judgment  as 
to  where  the  truth  lies,  but  on  those  facts  as  to 
which  there  is  no  dispute,  some  of  which  appear 
from  the  findings  which  the  court  has  now  signed 
and  some  of  which  are  omitted  from  those  findings, 
we  believe  that  those  undisputed  facts  entitle  the 
I)laintiff  to  relief  under  a  course  of  decisions  thv.i 
we  believe  is  uniform  and  without  break.  [3] 

I  am  not  going  to  discuss  the  evidence,  but  I  would 
like  to  state  in  a  few  simple  statements  those  facts 
which  I  have  listed,  which  I  believe,  and  v/hich  I 
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am  quite  sure  it  is  so,  are  in  the  record  without  dis- 
pute. As  a  matter  of  fact,  I  think  there  is  very 
little  dispute  on  any  of  the  facts  on  this  case,  but 
as  to  those  which  are  in  dispute  I  believe  the  only 
relevancy  of  them  is  as  to  the  nature  and  extent 
of  the  relief  which  a  court  would  feel  that  plain- 
tiff is  entitled  to  have,  and  not  with  respect  to 
whether  the  plaintiff  is  entitled  to  some  relief. 

Those  facts  I  believe  are  the  following :  That  the 
plaintiff's  business  of  operating  a  chain  of  retail 
stores  for  the  sale  of  ladies'  wearing  apparel  was 
started  in  1919,  which  is  not  the  date  referred  to  in 
the  findings;  the  findings  refer  to  1930  as  the  earli- 
est date  and  do  not  state  that  that  happened  to  be 
the  date  when  the  plaintiff's  business  was  com- 
menced in  California.  So  that  particular  finding, 
it  might  be  well  assumed,  because  there  is  nothing 
to  the  contrary  therein,  that  the  business  was  started 
in  1930.  It  was  started  in  1929  by  Samuel  Lerner 
and  his  two  brothers,  and  they  have  continued  ac- 
tively interested  in  that  business  to  the  present 
time,  themselves,  and  into  the  second  generation. 
That  business,  as  a  matter  of  plan,  policy  and  of 
actual  practice,  has  been  expanded  over  the  United 
Slates,  and  throughout  the  country,  so  that  when 
this  action  was  commenced  there  [4]  were  a})})roxi- 
mately  180  stores  in  41  States  and  in  the  District 
of  Columbia.  That  expansion  reached  California  in 
1930  and  resulted  in  the  establishment  and  opera- 
tion in  this  State,  before  the  defendant  oj^ened  his 
store  of  thirteen  stores,  of  which  one  in  Los  An- 
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geles  was  closed  in  1942  becaitse  of  inability  to  re- 
new expired  lease. 

Of  the  California  stores,  two  are  in  San  Francisco, 
and  one  is  in  Oakland.  The  plaintiff  operated  the 
same  as  all  other  chain  store  organizations;  upon 
first  entering  a  State  or  area  it  established  itself 
in  the  most  populous  part  of  that  area,  and  after 
building  up  a  business  in  a  particular  city  and  from 
the  district  area,  to  use  that  patronage  from  the 
surrounding  communities  as  the  nucleus  of  a  new 
store  in  one  or  more  of  the  smaller  communities 
in  the  surrounding  area.  In  line  with  this  policy 
as  respects  the  San  Francisco  Bay  area,  the  plain- 
tiff opened  its  San  Francisco  and  Oakland  stores  in 
1934  and  1935,  and  in  1941  the  plaintiff  negotiated 
a  lease  of  a  store  in  San  Jose,  the  term  of  which  was 
to  commence  on  July  1,  1942,  when  the  existing  ten- 
ants' lease  expired.  Under  the  lease  the  plaintiff 
was  obligated  to  rebuild  the  premises  and  then  to 
occupy  the  major  portion  of  it,  being  permitted  to 
sublet  on  a  tenancy  of  35  feet  frontage,  and  was 
obligated  to  conduct  in  the  premises  one  of  its  regu- 
lar stores.  Because  of  the  war  and  Government 
building  restrictions  which  intervened,  plaintiff  was 
unable  to  do  the  necessary  rebuilding,  [5]  and  had 
to  wait  until  the  restrictions  were  lifted  before  it 
can  plan  to  occupy  the  San  Jose  store. 

In  line  with  this  same  policy  of  expanding  into 
the  outlying  areas  surrounding  its  stores  in  large 
communities,  the  plaintiff,  before  the  defendant  had 
opened  his  store  in  San  Jose,  had  leased  in  Califor- 
nia fourteen  additional  locations  for  the  establish- 
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meiit  of  new  stores,  including  three  on  the  San  Fran- 
cisco peninsula,  at  Palo  Alto,  San  Mateo  and  Bur- 
lingame,  and  this  in  addition  to  the  San  Jose  store. 

Over  a  period  of  25  years  or  more,  since  1919,  the 
l)laintiff  has  built  up  a  very  valuable  and  profitable 
business  and  good  will.  I  won't  go  into  the  figures, 
but  the  court  may  recall  that  they  are  quite  substan- 
tial. It  is  the  largest  in  the  same  kind  of  business 
in  the  world.  They  sell  to  many  millions  of  custom- 
ers each  year,  located  all  over  the  United  States. 

Although  the  plaintiff  designates  its  stores  as 
Lerner  Shops,  most  of  its  customers  and  the  pub- 
lic know  of  and  refer  to  the  plaintiff  and  its  busi- 
ness as  Lerner 's. 

Each  of  the  plaintiff's  three  stores  in  San  Fran- 
cisco and  Oakland — there  is  no  dispute  on  this,  and 
I  do  not  think  it  is  subject  to  any  qualification 
from  the  record — regularly  do  a  substantial  amount 
of  business  with  customers  living  on  the  San  Fran- 
cisco peninsula,  including  San  Jose,  Palo  Alto,  Red- 
wood City  and  other  peninsular  communities.  [6] 

Because  the  plaintiff  does  a  cash  business,  it  does 
not  have  a  list  of  the  names  and  addresses  of  the 
customers.  However,  customers  sometimes  pay  by 
check  drawn  on  a  bank  where  he  lives,  thereby  show- 
ing the  locality,  or  if  a  customer  wants  to  exchange, 
merchandise  or  turn  it  in  to  credit,  or  buy  merchan- 
dise and  pay  for  it  on  a  so-called  lay-away  plan, 
in  those  cases  the  customer  signs  a  slip  and  irivcs 
the  address.  And  sometimes  in  addition  to  tbat  cus- 
tomers who  have  l^oeu  coming  into  the  store  fi'e- 
quontly  enter  into  a  conversation   with   sales  peo- 
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pie  which  indicates  or  discloses  where  such  cus- 
tomer lives.  From  those  various  sources  and  from 
the  specific  records  which  the  customer  on  some  oc- 
casion signs,  as  those  mentioned,  and  which  records 
were  in  court  during  the  trial,  plaintiff  has  estab- 
lished that  it  has  a  definite  regular  patronage  in 
San  Jose  and  in  the  surrounding  areas. 

The  Court:     Is  there  any  finding  as  to  the  ex- 
tent of  the  business  in  San  Jose  area  ? 

Mr.  Goldberg:  There  is  no  finding.  The  closest 
finding  is  that  plaintiff  gets  most  of  its  business, 
or  primarily  gets  its  business  from  San  Francisco, 
that  it  gets  some  business  from  other  parts  of  the 
United  States.  I  am  looking  for  it  in  the  findings. 
It  says:  "The  customers  of  said  Lerner  Shops  con- 
sist in  substantial  part  of  persons  who  comprise  the 
pedestrian  traffic  passing  the  respective  stores,  con- 
sisting in  each  instance,  principally  of  persons  from 
within  [7]  the  city  and  its  immediate  environs 
where  a  lierner  Shop  is  situated,  but  including  some 
persons  from  other  areas  throughout  the  United 
States  and  other  places." 

That  is  the  only  finding  on  that  subject. 
On  June  1,  1944,  at  which  time  all  of  the  facts 
above  stated  were  in  existence,  the  defendant  opened 
a  store  in  San  Jose  for  the  retail  sale  of  ladies' 
wearing  apparel,  calling  the  store  "  Lerner 's."  The 
defendant's  name  is  Wilfred  A.  Lerner.  He  had 
never  been  in  business  in  San  Jose,  and  he  had 
never  before  been  in  any  business  or  connected  with 
any  business  which  was  carried  on  under  the  name 
of  "Lerner,"  before  he  opened  the  business. 


Wilfred  A.  Lerner  335 

As  soon  as  the  plaintiff  learned  of  the  conduct 
of  the  defendant  after  the  opening  of  the  store, 
the  plaintiff  asked  the  defendant  to  cease  using  the 
name  "Lerner."  The  defendant  refused.  Before 
the  trial  the  defendant  made  certain  changes  in  the 
denomination  of  its  business,  which  plaintiff  consid- 
ered insufficient  for  its  protection  and  inadequate 
mider  the  law,  and  since  the  defendant  insists  on 
its  right  to  use  the  name  "Lerner"  without  quali- 
fication, we  need  not  at  this  time,  unless  the  court  de- 
sires it,  consider  the  adequacy  of  the  changes  which 
the  defendant  has  made  in  its  denomination. 

The  plaintiff  and  the  defendant  handle  in  general 
the  same  classes  of  merchandise.  Their  price  ranges 
overlap.  The  defendant  does  business  with  peox^le 
in  Palo  Alto,  Redwood  City  [8]  and  the  area  sur- 
rounding San  Jose,  as  well  as  with  people  who  live 
in  San  Jose.  The  plaintiff  first  heard  of  the  de- 
fendant's store  as  being  in  San  Jose  and  being 
denominated  under  the  name  of  Lerner  from  cus- 
tomers of  the  plaintiff  who  thought  that  it  was  the 
plaintiff's  store,  and  from  time  to  time  customers  in 
each  of  the  plaintiff's  bay  area  stores  have  referred 
to  the  defendant's  store  in  San  Jose  as  the  plain- 
tiff's store.  The  defendant  has  himself  testified  that 
})ersons  coming  into  his  store  have  about  once  or 
twice  a  month  asked  him  if  he  was  related  to  peo- 
]'le  who  have  the  store  in  San  Francisco. 

Now,  all  of  those  facts  are  merely  those  which 
are  in  the  record.  They  were  not  questioned.  There 
is  nothing  in  the  record  to  the  contrary,  and  T  do  not 
believe  there  is  anv  room  in  the  record  for  nnv  gen- 
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eral  inference  to  the  contrary  as  to  those  particular 
facts. 

I  am  not  referring  to  a  number  of  other  facts, 
such  as  whether  the  defendant,  when  he  opened  his 
store  as  Lerner 's  had  an}^  ulterior  motive  to  bene- 
fit from  the  reputation  and  good  will  of  the  plain- 
tiff, although  some  courts  on  appeal  have  stated 
that  regardless  of  the  facts  submitted  to  the  con- 
trary they  were  not  going  to  believe  it.  I  am  not 
going  into  that,  because  it  is  not  material  to  the 
point  I  am  desirous  of  making  on  this  motion.  I  am 
not  going  into  the  question  of  whether  the  kind  of 
advertising  which  the  defendant  [9]  indulged  in 
before  he  opened  his  store  and  the  fact  that  he  used 
the  name  as  he  did  after  he  had  been  asked  not  to, 
indicate  anything  more  than  that  the  defendant  in 
good  faith  attempted  to  exercise  a  right  to  which 
he  is  entitled.  But  granting  all  of  that,  those  are 
not  in  the  controversy,  if  the  court  drawls  any  con- 
clusions which  are  contrary  to  those  which  the  plain- 
tiff feels  should  be  drawn,  nevertheless  on  the  facts 
recited  we  feel  under  the  authorities  on  this  sub- 
ject the  plaintiff  is  entitled  to  relief. 

We  have  presented  to  the  court  at  the  first  pre- 
trial conference  cases  Avhich  we  feel  have  passed 
on  this  type  of  situation,  that  is,  those  cases  where 
the  parties  were  doing  business  in  areas  removed 
from  each  other,  varying  distances,  some  in  differ- 
ent States  and  some  in  different  cities,  and  in  which 
the  court  found  that  plaintiff's  business  was  such 
that  it  was  expanding  its  operations  in  which  it 
would  normal Iv  reach  certain  areas  within  a  cer- 


Wilfred  A,  Lerner  337 

tain  time;  some  cases,  such  as  the  Sweet  Sixteen 
cases,  where  the  plaintiff  had  actually  negotiated 
for  a  lease  in  Salt  Lake  City,  although  its  nearest 
store  was  San  Francisco 

The  Court:  Mr.  Goldberg,  I  realize  you  haye 
quoted  all  of  those  authorities,  but  what  bothers  me 
about  the  case  and  the  reason  why  I  decided  it  the 
way  I  did,  was  the  application  of  the  law  to  the 
facts  of  this  particular  case. 

Mr.  Goldberg:     I  realize  that.  [10] 

Tlie  Court:  I  haye  not  any  quarrel  with  the  line 
of  decisions  that  you  haye  cited.  They  coyered  sit- 
uations in  an  area  where,  if  the  eyidence  showed 
that  someone  came  into  a  place,  eyen  though  there 
was  not  a  store  of  the  plaintiff  nearby,  and  the  facts 
indicated  that  the  store,  consciously  or  unconscious- 
ly, was  for  the  purpose  of  or  had  the  effect  of  pirat- 
ing good  will,  then,  of  course,  the  plaintiff  was  en- 
titled to  relief;  but  as  I  understand  the  philosophy 
of  those  decisions  where  there  is  an  expanding  busi- 
ness, where  there  is  a  good  will  deyeloped,  w^here  it 
means  something,  and  then  someone  comes  into  an 
area  and  the  result  of  it  is  that  there  is  piracy  or 
stealing  of  that  good  will,  either  consciously  or  un- 
consciously, then  the  patent  rights  with  respect  to 
that  may  be  enforced.  But  the  question  inyolyed 
in  this  case  is  not  whether  the  law  is  as  you  state 
it,  as  I  see  it,  but  whether  or  not  there  was  any 
such  as  you  haye  named  in  this  case.  I  just  want 
to  make  that  clear,  because  we  haye  had  some  dis- 
cussion in  coimection  with  this  matter,  and  I  rather 
got  the  feeling  that  you  felt  that  the  court  was  not 
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giviug  a  consideration  to  those  principles  of  law 
which  you  had  set  wp.  I  thought  I  might  state  that 
now  so  that  you  won't  misunderstand  what  I  did. 
That  is  why  I  interrupted  you. 

Mr.  Goldberg:  The  question  is  whether  the  ef- 
fect of  what  he  has  done  or  probably  will  causes 
damage  to  the  plaintiff.  [11] 

The  Court:  I  realize  that  is  the  case,  but  I  felt 
on  the  fact  it  did  not  have  the  effect  which  was 
pointed  out  in  the  decisions. 

Mr.  Goldberg:  The  facts  I  believe  established 
without  any  possibility  of  question  that  the  plaintiff 
has  a  patronage  in  San  Jose  as  well  as  in  Palo 
Alto,  and  Redwood  City,  which  are  areas  tribu- 
tary^ to  San  Jose  as  well  as  San  Francisco. 

The  Court :  Let  me  say  this  to  you,  so  that  if  you 
can  clear  up  my  mind  you  will  have  a  chance  to  do 
so,  but  I  felt  from  the  evidence  that  there  was  not 
any  substance  whatsoever  to  that  contention  in  the 
facts  of  the  case.  It  may  be  that  the  record  shows 
there  were  some  customers,  but  I  felt  in  truth  and 
in  fact  that  was  not  a  substantial  matter.  The  ar- 
gument that  good  will  attaches  itself  over  all  areas 
that  might  reasonably  be  the  basis  of  affecting  the 
property  right  of  good  will  would  be  negatived  by 
the  fact  that  over  a  period  of  time  a  certain  area 
is  left  untouched  by  the  plaintiff  company  because 
they  did  not  attach  enough  substance  to  the  business 
that  might  be  developed  in  that  area,  and  hence  they 
leave  it  alone.  Now,  you  have  a  factual  situation 
there.  It  seems  to  me  from  the  evidence  that  there 
was  not  any  substance  to  it,  at  all,  that  there  was 
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not  any  business  or  good  ^Yill  that  was  attached  to 
what  [12]  the  plaintiff's  store  in  San  Francisco 
would  get  out  of  this  particular  area  down  in  San 
Jose,  and  therefore  there  was  not  any  effect  upon, 
or  substantial  effect  upon  the  plaintiff' 's  property 
right,  even  assuming  that  the  acts  of  the  defendant 
were  violative  of  that  property  right. 

Mr.  Goldberg:  There  is  this  in  the  record  with- 
out possible  question,  and  that  is  that  the  plaintiff 
was  considering  San  Jose  as  an  area  in  which  it  did 
enough  business  that  it  should  have  a  store  there, 
because  in  the  first  place,  as  Mr.  McGee  explained 
on  the  witness  stand,  and  he  said  it  was  in  line  with 
the  practice  of  every  chain  organization,  and  that 
is  they  first  established  themselves  in  a  central  area 
and  later  branched  out  into  the  outlying  area  as 
they  found  that  they  had  established  a  nucleus  of 
patronage  for  a  particular  outlying  area,  and  they 
felt  that  by  1941  that  had  been  established  because 
that  is  the  time  they  negotiated  this  lease  and  actu- 
ally entered  into  it  for  a  term  that  was  to  com- 
mence July  1,  1942,  because  of  the  existing  tenancy, 
which  would  not  expire  until  July  1,  1942,  and  it 
was  only  the  interruption  of  the  war  that  created 
tlie  fact  that  there  was  no  store  of  plaintiff  in  San 
Jose  when  the  defendant  opened  his  store. 

We  do  not  say  that  merely  because  the  plaintiff 
had  just  decided  to  come  out  from  New  York  and 
start  somewhere  on  the  Pacific  Coast  and  hit  San 
Jose  as  a  place,  or  had  taken  a  [13]  lease  there  ])ut 
had  not  opened  a  store,  precluded  tlie  defendant 
fi'om  oi)ening  and  starting  there,  but  we  say  that 
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the  conduct  of  plaintiff  is  consistent  only  with  its 
policy  and  the  facts  involved  in  the  record  that  it 
was  doing  business  in  San  Jose,  and  that  it  was 
going  to  open  a  store  in  San  Jose  and  would  have 
opened  it,  because  it  did  have  patronage  in  San 
Jose. 

That  is  only  one  phase  of  the  evidence  on  that 
subject.  The  other  evidence  the  record  evidence 
which  w^as  brought  into  court  and  was  offered  in 
evidence,  and  at  the  suggestion  of  the  court  it  was 
covered  hj  stipulation  of  counsel  instead  of  cover- 
ing up  the  record,  that  the  actual  papers  signed  by. 
customers  and  showing  their  addresses,  w^ho  had 
either  made  exchanges  or  returns  for  credit,  and 
had  given  their  addresses  at  Palo  Alto,  Redwood 
City  and  other  places,  and  the  testimony  of  the 
managers  of  the  San  Francisco  stores  was  that  over 
a  period  which  appeared  from  their  records  that 
approximately  6  to  7  per  cent  of  their  transactions 
resulted  in  either  exchanges  or  returns  for  credit,  on 
the  basis  of  which  the  evidence  which  it  was  stipu- 
lated would  ai^pear  from  those  records  would  show 
that  there  would  be  approximately  240  or  250  trans- 
actions in  San  Jose  alone,  in  the  year  out  of  the  one 
San  Francisco  store  on  Market  Street;  and  there 
would  be  some  560  odd  transactions  between  that 
store  and  the  residents  of  Palo  Alto,  to  say  noth- 
ing of  Oakland  and  the  other  store  [14]  on  Grant 
Avenue. 

There  have  been  cases  such  as  the  R.  H.  Macy 
case,  where  Macy  has  come  out  of  New  York,  w^here 
it  has  a  department  store,  and  it  has  one  also  in 
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Miami,  Florida,  and  people  in  Tulsa,  Oklahoma, 
and  Denver,  Colorado,  were  enjoined  from  doing 
business  there  under  the  name  of  Macy,  and  where 
the  proof  as  to  competition  was  as  to  the  amount  of 
])usiness  done  by  Macy  in  a  particular  area.  In 
the  Denver  case  it  appears  that  in  the  preceding- 
year  Macy  had  made  428  shipments  into  the  State 
of  Colorado.  It  does  not  say  how  large  or  how 
small  the  shipments  were,  but  that  was  made  a  ba- 
sis for  showing  that  Macy  was  doing  business  in 
Colorado.  In  the  Tulsa  case  it  appeared  that  Macy 
had  done — this  was  a  women's  apparel  store — it  had 
done  approximately  $5000  worth  of  business  in  the 
preceding  year.  If  we  take  these  various  transac- 
tions that  have  been  testified  to  and  which  follow 
from  the  records,  it  seems  to  me  that  the  plaintiff 
in  this  case 

The  Court:  Was  merchandise  shipped  ])y  Macy 
to  those  places? 

Mr.  Goldberg:  Yes.  They  had  no  place  of  busi- 
ness closer  than  New  York  or  Miami  Beach. 

The  Court:  There  is  no  evidence  in  this  case 
that  the  plaintiff  was  shipping  any  merchandise  to 
San  Jose? 

Mr.  Goldberg:  No,  the  evidence  is  that  people 
living  in  San  Jose  came  to  San  Francisco  and 
purchased. 

The  Court :  I  think  the  theory  of  those  cases  that 
you  [15]  refer  to  is  that  people  would  send  in  orders 
to  Macy's,  like  they  would  to  Montgomery- Ward, 
or  any  of  the  other  large  companies.  I  havo  read 
several  of  those  cases. 
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Mr.    Goldberg:     This   established   the   fact    that 
Macy  was  doing  business  there,  and  I  believe  that 
the  records  in  this  case  establishes  equally  that  they 
were  doing  business  with  people  from  that  area,  and 
there  is  testimony  in  the  record  that  there  is  a  regu- 
lar flow  of  business  up  and  down  the  peninsula  into 
San  Francisco  by  people  coming  from  those  areas, 
and  even  though  the  plaintiff  had  opened  a  store 
in  San  Jose,  it  would  still  expect  to  do  some  busi- 
ness with  i^eople  from  San  Jose  who  would  come  up 
thinking  that  in  a  large  store  they  might  have  a 
larger  selection,  but  in  the  main  the  nucleus  which 
was  established  in  San  Jose  would  become  remain- 
ing patronage  for  its  San  Jose  store.  But  it  seems 
to  me  that  a  company  which  has  a  nationwide  dis- 
tribution of  its  places  of  business,  and  which  has 
thirty  million  transactions  in  a  year  preceding  the 
commencement  of  the  action,  of  necessity  has  estab- 
lished its  name  in  many  places  other  than  where  the 
defendant  had  its  place  of  business  and  if  in  addi- 
tion it  can  show,  as  here,  it  has  a  regular  flow  of 
IDatronage  from  this  place,  people  who  come  here 
for  that  purpose,  and  there  is  evidence  in  addi- 
tion that  some  of  the  people  living  in  San  Jose 
refer  it  to  the  opening  of  the  plaintiff.'s  store  in 
San  Jose,  and  without  any  doubt  if  such  persons 
thought  that   [16]   the   defendant's  store   was  the 
store  of  the  plaintiff  they  would  patronize  the  de- 
fendant's store  to  the  damage  of  the  plaintiff,  and 
even  if  they  did  not  patronize  it,  if  there  was  any- 
thing different  from  the  regular  store  operations 
of  the   plaintiff  in  the  nature   of  merchandise   it 
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might  well  reflect  prejudicially  on  the  plaintiff,  and 
it  seems  to  us  the  plaintiff  is  rightfully  entitled  at 
least  to  some  effective  differentiation  between  the 
defendant's  business  and  the  plaintiff. 

Of  course,  in  California  there  have  been  cases 
where  the  question  of  distance  between  the  estab- 
lished retail  prices  of  the  parties  w^ould  not  prevent 
the  giving  of  relief  to  the  plaintiff,  such  as  the 
Benioff  case,  where  one  party,  the  plaintiff,  had  a 
store  in  San  Francisco,  and  the  defendant  opened 
his  store  in  Los  Angeles,  and  the  evidence  showed 
that  the  plaintiff  was  doing  business  in  various 
parts  of  the  State,  including  Los  Angeles,  and  the 
court  held  that  it  was  entitled  to  prevent  the  de- 
fendant from  opening  its  store  in  the  same  line  of 
business,  retail  sale  of  furs,  in  Los  Angeles.  We 
have  the  cases  cited  in  our  memorandum. 

The  Court:  Do  not  those  cases  center  around 
the  use  of  the  name  ? 

Mr.  Goldberg :     I  do  not  understand. 

The  Court:  I  had  one  of  the  cases  in  the  Beni- 
off litigation.  [17] 

Mr.  Goldberg:  That  was  different.  They  were 
not  using  the  name  of  Benioff  down  there.  The 
name  involved  was  Hudson  Bay  Fur  Company, 
which  was  being  used  by  George  Benioff  in  San 
Francisco  at  that  time,  which  is  not  the  name  he 
uses  now,  and  David  and  Fred  Benioff,  the  de- 
fendant, had  opened  a  store  in  Los  Angeles  under 
the  name  of  the  Hudson  Bay  Fur  Company. 

The  Wood  vs.  Peffer  case,  while  it  involved  a 
somewhat  different  situation,  involved  the  use  by 
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the  defendant  of  the  plaintiff's  name,  contending 
that  it  was  making  a  sale  of  merchandise  of  the 
deceased  Wood,  who  had  carried  on  a  business  in 
Sacramento  for  the  sale  of  refrigerators  and  that 
kind  of  merchandise.  Subsequently  the  defendant 
in  Stockton  advised  over  the  radio  that  he  was 
selling  out  the  merchandise  that  had  previously 
been  handled  by  the  decedent  in  Sacramento,  and 
one  of  the  arguments  against  an  injunction  was 
that  these  places  w^ere  some  fifty  miles  apart,  and 
there  was  no  comi^etition  in  the  sale  at  retail  at 
those  two  remote  jDlaces  of  business,  but  the  court 
held  otherwise.  It  said  that  in  these  days  of  easy 
transportation,  which  was  before  the  war,  shoppers 
do  go  to  various  places  to  secure  the  best. bargains, 
especially  in  fields  where  sales  are  Avidely  adver- 
tised, and  the  principle  was  recognized  that  they 
did  not  have  to  be  in  the  same  area. 

It  seems  to  me  that  the  evidence  in  this  case 
shows  that  plaintiff  was  doing  business  with  San 
Jose  residents  [18]  as  well  as  Palo  Alto  and  othor 
surrounding  areas;  that  it  has  therefore  established 
a  good  will  in  that  community,  and  that  the  use  by 
the  defendant  of  the  name  by  which  the  plaintiff 
is  generally,  certainly  in  a  majority  of  cases,  known 
by  its  customers  in  that  area,  is  of  necessity  bound 
as  a  necessary  result  to  injure  the  reputation  and 
good  will  and  infringe  on  the  rights  of  the  jDlain- 
tiff,  because  some  of  these  people  will,  as  they  have, 
come  to  the  conclusion  that  the  plaintiff  has  oj^ened 
a  store  in  San  Jose  and  will  patronize  the  defend- 
ant to  the  injury  of  the  plaintiff,  and  they  will  come 
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to  the  conclusion  that  the  plaintiff  has  departed 
from  some  of  its  regular  i)raetices  of  business  and 
will  therefore  lose  the  patronage  of  the  customer. 
Whether  the  injury  can  be  measured,  or  not,  is  not 
the  test:  as  your  Honor  well  knows,  if  there  is  a 
23robability  of  injury  the  good  will  and  reputation 
of  the  plaintiff  should  be  protected,  and  it  would 
be  protected  without  any  damage  or  injury  to  the 
defendant.  We  think  the  evidence  in  this  case  proves 
it,  and  the  plaintiff  should  therefore  have  relief. 
As  to  the  nature  of  the  relief,  that  is  a  matter  that 
we  have  also  covered  in  a  memorandum  which  the 
court  has. 

^0  far  as  the  particular  findings  are  concerned 
which  the  court  has  signed,  we  believe  that  our  ob- 
jections which  are  covered  at  length  in  the  memo- 
randum filed  in  supiDort  of  [19]  this  motion  show 
the  features  of  the  findings  which  are  either  in 
our  view  inaccurate  or  inadequate.  For  instance, 
on  the  question  of  the  policy  of  expansion  of  the 
plaintiff's  business,  we  believe  that  the.  finding  as 
proposed  by  the  plaintiff  is  completely  within  the 
record  and  more  complete  and  reflects  better  the 
fact  than  does  the  finding  that  the  court  has  signed, 
and  we  believe  in  addition  that  the  court's  finding 
does  create  confusion,  because  it  does  not  appear 
that  the  opening  date  of  1930  is  the  time  that  the 
plaintiif  commenced  business  but  the  time  when  it 
commenced  business  in  California,  which  is  a  true 
finding.  There  is  no  basis  for  limiting  the  history 
of  the  plaintiff's  business  in  California  when  we 
know  that  it  started  some  vears  befoi-e  that.    The 


346  Lerner  Stores  Corporation  vs. 

California  business  is  merely  one  evidence  of  the 
expansion  policy  practice  of  the  plaintiff,  so  that 
we  think  that  the  finding,  to  be  completely  accurate, 
should  reflect  that  as  set  forth  in  our  memorandum, 
rather  than  as  set  forth  in  the  finding  signed. 

There  are  other  phases  of  the  findings,  such  as 
in  connection  with  the  taking  of  a  lease  in  San 
Jose,  which  on  the  basis  of  the  finding  as  agreed 
would  clearly  indicate  that  plaintiff  took  a  lease 
and  then  in  effect  it  had  abandoned  it,  whereas  the 
facts  are  to  the  contrary,  and  as  the  facts  are  in 
the  proposed  findings  we  have  made. 

There  are  a  number  of  other  matters  which  I 
won't  take  up  the  time  of  the  court  explain  new. 
because  they  are  in  the  [20]  memorandum,  but  the 
findings  of  the  court  completely  ignore  the  fact 
that  the  defendant,  himself,  has  never  done  busi- 
ness as  Lerner 's  before,  had  never  been  in  the  re- 
tail business,  had  never  done  any  business  in  San 
Jose,  so  that  it  would  not  be  as  though  he  was  giv- 
ing up  something  that  he  had  established  before.  I 
believe  that  the  findings  should  be  amended  in  ac- 
cordance with  our  memorandum,  and  I  think  then 
there  will  be  a  more  accurate  finding,  more  corre- 
sponding to  the  facts.  We  think  as  a  matter  of  law 
that  the  plaintiff  is  entitled  to  relief;  whether  or 
not  the  relief  should  be  all  that  the  plaintiff  asked 
for  or  as  much  lesser  rel:"ef  as  "^he  court  feels  would 
protect  the  plaintiff,  and  for  that  reason  we  be- 
lieve that  the  findings  should  ])e  amended,  and  like- 
wise amended  in  accordance  with  the  motion  for 
a  new  trial. 
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The  Court:  I  will  tell  you,  as  far  as  any  relief 
that  the  plaintiff  would  have  been  entitled  to,  even 
if  the  court  had  decided  in  favor  of  the  plaintiff, 
it  seemed  to  me  that  the  proposed  changes  that  the 
defendant  offered  to  make  were  adequate,  and  the 
parties  should  not  proceed  along  those  lines,  and 
therefore  the  issue  presented  to  the  court  remained 
as  to  whether  or  not  there  was  liability.  I  felt  that 
there  was  no  substance  to  the  claim  that  the  plain- 
tiff had  a  good  will  that  amounted  to  a  property 
right  in  San  Jose,  and  further  it  seemed  to  me  that 
the  evidence  did  not  sustain  the  contention  of  the 
plaintiff  that  the  defendant  was  engaged  in  the  [21] 
activities  complained  of  by  the  use  of  the  name,  and 
even  assuming  that  there  was  a  property  right,  that 
it  was  not  violated  in  any  way.  However,  I  will 
look  at  your  memorandum,  and  if  you  feel  that  there 
is  nothing  further,  aside  from  what  you  have  said, 
I  will  mark  the  matter  submitted.  If  I  feel  that 
there  should  be  some  change  in  the  decision  and  I 
feel  that  it  is  necessary  to  hear  further  from  coun- 
sel for  defendant,  I  will  let  you  know,  but  at  the 
moment  I  do  not  see  any  point  in  hearing  any  argu- 
ment. 

Mr.  Robinson:  I  just  want  to  call  your  Honor's 
attention  to  one  line  of  testimony  by  Mr.  McGee, 
that  indicates  the  manner  in  which  the  firm  ob- 
tained business.  On  page  76,  when  he  was  questioned 
by  me  on  cross-examination  he  stated : 

"Q.  I  understood  you  to  say  this  morning  that 
you  choose  locations  near  department  stores  be- 
cause the  department  stores  advertise  in  newspa- 
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pers  and  brought  trade  in  and  that  trade,  there- 
fore, is  attracted  and  becomes  your  potential  cus- 
tomers ? 

A.  They  come  downtown  or  come  from  San  Jose 
to  San  Francisco  as  a  result  of  department  store  ad- 
vertising, and  when  they  get  to  San  Francisco  they 
see  the  Lerner  shops  and  come  in  to  buy. 

Q.  You,  yourself,  don't  advertise  in  newspa- 
l^ers?  A.     We  do  not." 

Pursuant  to  that  testimony  and  other  similar  tes- 
timony [22]  by  Mr.  McGee  the  findings,  as  I  orig- 
inally presented  them,  did  not  have  the  word  "sub- 
stantially" in  there,  but  "exclusively."  It  orig- 
inally read,  "The  customers  of  said  'Lerner  Shops' 
consist  almost  exclusively  of  persons  who  comprise 
the  pedestrian  traffic  passing  the  respective  stores, 
consisting  in  each  instance,  principally  of  persons 
from  within  the  city  and  immediate  environs  where 
a  'Lerner  Shop'  is  situated,  but  including  some 
persons  from  other  areas  throughout  the  United 
States  and  other  places." 

Your  Honor  inserted  the  word  "substantially" 
in  place  of  "almost  exclusively,"  but  the  main 
point  is  this,  the  people  who  come  from  San  Jose 
or  wherever  they  come  from,  come  to  San  Fran- 
cisco, according  to  Mr.  McGee 's  testimony,  drop 
into  the  Lerner  Shop  the  same  as  they  do  from 
India,  or  other  parts  of  the  world.  They  are  not 
attracted  by  advertising  and  are  not  attracted  by 
mail  or  newspaper  advertising.  It  is  simply,  as 
your  Honor  has  pointed  out,  the  simple  application 
of  appropriation  law  to  the  particular  facts  here. 
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There  has  been  no  particular  appropriation  of  the 
San  Jose  area. 

The  Court :  Are  you  going  to  argue  this  matter  ? 
If  you  do  maybe  I  will  find  from  your  discussion 
that  you  are  wrong. 

Mr.  Goldberg:  I  think  that  the  court,  in  con- 
sidering the  record  as  read  by  counsel  should  also 
have  in  mind  that  [23]  you  cannot  pick  that  out 
and  prove  your  case  becau^  it  also  appears  from 
the  record  that  Lerner 's  in  San  Francisco  and  their 
other  stores  in  San  Francisco  which  have  regular 
customers,  people  who  come  from  San  Jose  as  well 
as  other  places.  It  may  well  be  that  people  will  come 
into  Lerner 's  Stores  because  they  are  attracted  by 
an  ad  of  the  Emporium  and  then  see  the  Lerner 
window  and  go  in,  but  that  doesn't  mean  they  only 
went  into  Lerner 's  Store  because  they  were  at- 
tracted by  advertising. 

Your  Honor  stated  you  will  examine  the  memo- 
randum that  was  filed  in  connection  with  the  mo- 
tion. The  authorities  on  which  we  rely  are  in  the 
memorandum  which  was  filed  with  your  Honor 
some  time  ago  in  connection  with  the  pre-trial 
conference. 

The  Court:     I  will  mark  the  matter  submitted. 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia 

CLERK'S  CERTIFICATE  TO  REPORTER'S 
TRANSCRIPTS 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  following  Re- 
porter's Transcripts  were  filed  in  the  above-enti- 
tled case,  and  are  herewith  forwarded  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, to  be  considered  by  it  as  part  of  the  Record 
on  Appeal  herein,  to-wit: 

Reporter's  Transcript  for  Monday,  December  24, 
1945. 

Reporter's  Transcript  for  Monday,  January  21, 
1946.  Said  Reporter's  Transcripts  are  to  be  re- 
turned to  the  Clerk  of  this  Court  at  the  termination 
of  the  appeal  herein. 

Witness  my  hand  and  seal  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  this  17th  day  of  June,  1946. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

By   M.  E.  VAN  BUREN, 
Deputy  Clerk. 

[Endorsed] :     Filed  June  17,  1946. 
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[Endorsed]:  No.  11347.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Lerner 
Stores  Corporation,  a  corporation,  Appellant,  vs. 
Wilfred  A.  Lerner,  Appellee.  Transcript  of  Rec- 
ord. Upon  Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division. 

Filed  June  7,  1946. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 


United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11347 

LERNER  STORES  CORPORATION,  a  corpora- 
tion, 

Appellant, 

vs. 

WILFRED  A.  LERNER, 

Respondent. 

Statement  of  Points  on  Which  Appellant  Intends 
to  Rely  on  Appeal  and  Designation  of  Parts 
of  Record  Necessary  for  Consideration  thereof. 

To  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  and  to  the  Clerk  of  Said 
Court : 

Now  Comes  the  appellant  in  the  above-entitled 
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and  numbered  case,  and,  pursuant  to  subdivision  6 
of  Rule  19  of  the  Rules  of  Practice  of  the  above- 
entitled  Court,  files  with  the  Clerk  of  said  Court  a 
statement  of  the  points  upon  which  appellant  in- 
tends to  rely  on  the  appeal,  and  designates  the  parts 
of  the  record  which  appellant  thinks  necessary  for 
the  consideration  thereof. 

STATEMENT  OF  POINTS  TO  BE  RELIED 

UPON 

1.  The  question  involved  upon  this  appeal  is  the 
right  of  the  plaintiff,  a  long-established  retail  firm  , 
whose  business  is  known  and  referred  to  as  Ler- 
ner's,  to  enjoin  and  recover  damages  from  defend- 
ant, whose  name  is  Wilfred  A.  Lerner,  and  who 
opened  a  new  business  in  the  same  line  and  in  the 
sale  retail-trade  area  as  plaintiff,  and  designated 
his  newly-opened  business  as  '' Lerner 's." 

2.  The  evidence  at  the  trial  was  uncontradicted : 
That  the  plaintiff  has  been  in  business  for  many 
years,  with  stores  in  numerous  locations  through- 
out the  United  States,  including  San  Francisco  and 
Oakland,  California;  that  at  the  time  that  defend- 
ant opened  his  business,  the  plaintiff's  stores  had 
come  to  be  known  to  and  designated  by  the  pur- 
chasing public  as  Lerner 's,  and  were  addressed 
and  dealt  with  by  the  public  under  that  name ;  that 
the  plaintiff  was  the  first-comer  in  the  field  of  the 
sale  at  retail  of  women's  and  children's  wearing 
apparel  under  the  name  of  Lerner 's,  and  the  first 
to  be  designated  by  the  public  as  Lerner 's,  and 
plaintiff  earned  the  right  to  the  exclusive  use  of 
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that  particular  designation  m  that  field;  that  the 
defendant  opened  a  new  business  in  the  city  of  San 
Jose  and  designated  it  as  Lerner 's,  and  engaged  in 
a  course  of  conduct  which  was  calculated  to  make 
the  public  believe  that  defendant's  business  was 
that  of  the  plaintiff;  that  San  Jose  is  in  the  same 
retail-trade  area  as  the  cities  of  San  Francisco 
and  Oakland,  where  plaintiff  has  had  stores  for  a 
number  of  years;  that  although  the  defendant's 
name  is  Wilfred  A.  Lerner  and  although  he  had 
never  previously  been  engaged  in  the  retail  busi- 
ness, he  nevertheless  persisted  in  setting  up  a  new 
business  under  the  name  of  Lerner 's;  that  custom- 
ers of  plaintiff  have  been  misled  into  believing  that 
defendant's  business  was  that  of  the  plaintiff  and 
was  operated  by  plaintiff. 

3.     Appellant  will  show  that : 

(a)  Under  the  evidence  the  Court  erred  in  re- 
fusing to  grant  the  injunction  requested  by  the 
plaintiff ; 

(b)  The  Court  erred  in  refusing  to  grant  to 
said  plaintiff  damages  from  defendant ; 

(c)  The  Court  erred  in  refusing  to  grant  any 
relief  to  plaintiff'  in  connection  with  the  use  of 
the  name  "Lerner"  by  defendant  in  the  same  line 
of  business  as  that  in  which  plaintiff  had  long  been 
engaged ; 

(d)  The  Court  erred  in  refusing  to  make  any 
findings  on  material  points  3i,s  to  which  the  evidence 
was  uncontradicted ; 
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(e)  The  Court  erred  in  making  findings  which 
are  not  supported  by  the  evidence  and  which  are  in 
conflict  with  the  evidence. 

PARTS  OF  RECORD  DEEMED  NECESSARY 

6.  Api^ellant  thinks  that  it  is  necessary  for  the 
consideration  of  this  appeal  that  the  record,  as  cer- 
tified to  the  above-entitled  Court  be  printed  in  its 
entirety,  and,  therefore,  in  accordance  with  the 
rule  in  such  cases  provided,  designates  for  print- 
ing said  entire  record. 

Appellant  further  deems  it  necessary  for  the  con- 
sideration of  this  appeal,  that  the  Court  consider 
the  reporter's  transcript  of  the  evidence  at  the  trial, 
all  exhibits  received  in  evidence,  a  transcript  of 
the  proceedings  on  the  hearing  of  plaintiff's  ob- 
jections and  proposed  amendments  and  additions 
to  findings  of  fact  and  conclusions  of  law  proposed 
by  defendant,  and  a  transcript  of  the  proceedings  on 
the  hearing  of  plaintiff's  motion  for  a  new  trial. 

Dated:     June ,  1946. 

Respectfully  submitted, 

JESSE  H.  STEINHART. 
By  S.  A.  LADAR, 

Attorneys  for  Appellant. 

[Endorsed]:  Filed  June  17,  1946.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the  par- 
ties hereto  that  none  of  the  exhibits  admitted  in 
evidence  at  the  trial  of  said  action  need  be  repro- 
duced, other  than  plaintiff's  exhibits  11,  12,  13  and 

18;  and 

It  Is  Further  Stipulated  that  all  other  exhibits 
admitted  in  evidence  in  said  action  may  be  consid- 
ered by  the  above-entitled  court  in  their  original 
form. 

Dated:     June  15,  1946. 

JESSE  H.  STEINHART. 
By  /s/  S.  A.  LADAR, 

Attorneys  for  Appellant. 

MARCEL  E.  CERP, 
ROBINSON  &  LELAND. 
By  /s/  HENRY  ROBINSON, 

Attorneys  for  Respondent. 

It  Is  So  Ordered. 

/s/  FRANCIS  A.  GARRECHT, 

Judge  of  the  Above-Entitled 
Court. 

[Endorsed]:  Filed  June  18,  1946.  Paul  P. 
O'Brien,  Clerk. 
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IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Lerner  Stores  Corporation    (a   coi'ijora- 

tion), 

Appellant, 
vs. 

Wilfred  A.  Lerner, 

Appellee. 


BRIEF  FOR  APPELLANT. 


ABSTRACT  OF  THE  CASE. 
May  it  Please  the  Court: 

Appellant  Lerner  Stores  Corporation  brought  this 
action  to  enjoin  appellee  Wilfred  A.  Lerner  from 
designating  as  "  Lerner 's"  a  newly-opened  retail  store 
in  San  Jose,  California.  Both  parties  are  engaged  in 
the  retail  sale  of  feminine  wearing  apparel.  The 
District  Couil  denied  the  injunction  on  the  ground, 
in  effect,  that  although  appellant  operated  a  national 
chain  of  181  stores  in  41  states  and  the  District  of 
Columbia,  including  13  stores  in  California  of  which 
2  are  in  San  Francisco  and  1  in  Oakland,  neverthe- 
less, under  such  facts  there  could  be  no  unfair  com- 
petition between  the  parties  because  appellant  did  not 


have  one  of  its  stores  in  San  Jose;  this  in  spite  of 
the  undisputed  fact  that  appellant  had  a  regular  pa- 
tronage from  San  Jose  and  communities  adjoining  it. 
This  is  an  appeal  by  plaintiff  from  the  judgment  in 
favor  of  the  defendant. 


JURISDICTIONAL  STATEMENT. 

The  statutory  provision  that  sustains  the  jurisdic- 
tion of  the  District  Court  is  Judicial  Code,  Section  24 
first,  28  U.S.C.A.  41(1),  granting  original  jurisdiction 
to  the  District  Courts  of  all  suits  of  a  civil  nature 
between  citizens  of  different  states  where  the  matter 
in  controversy  exceeds,  exclusive  of  interest  and  costs, 
the  sum  of  $3000.00.  The  complaint  (Tr.  2)  and  the 
findings  (Tr.  30)  disclose  the  requisite  jurisdictional 
facts. 

The  statutory  provision  that  sustains  the  appellate 
jurisdiction  of  this  Circuit  Court  of  Appeals  is  Ju- 
dicial Code,  Section  128,  28  U.S.C.A.  225,  granting 
jurisdiction  to  review  ''final  decisions  in  the  district 
courts". 


SPECIFICATION  OF  ERRORS. 

Appellant's  position  is  that: 

(1)  The  trial  Court  erred  in  refusing  to  make 
any  finding  on  certain  material  points  as  to  which  the 
evidence  was  micontra dieted ; 

(2)  Many  of  the  findings  made  by  the  trial  Court 
are  not  suppoii:ed  by  the  evidence ; 


(3)  Under  the  uncontradicted  evidence  the  Court 
erred  in  refusing  to  grant  any  relief  to  appellant  in 
connection  with  the  use  by  appellee  of  the  name 
''Lerner". 

In  presenting  this  appeal  ap})ellant  has  in  mind  the 
governing  rule  that  the  trial  Court's  appraisal  of  the 
evidence  will  not  be  set  aside  miless  it  is  clearly 
erroneous.  This  appeal  is  predicated  upon  the  prop- 
osition that  a  review  of  the  evidence  in  detail  and 
consideration  of  the  record  as  an  entirety  leads  to  the 
conclusion  that  material  portions  of  the  findings  of 
the  trial  Court  are  not  supported  by  evidence,  that 
the  lower  Court  failed  to  give  proper  legal  effect  to 
the  facts  set  forth  in  the  record,  and  that  the  judg- 
ment should  be  reversed  upon  the  basis  of  the  well 
settled  iiile  that : 

"The  findings  of  fact  of  the  court  below  to  the 
extent  that  they  are  unsupported  by  substantial 
evidence,  or  are  clearly  against  the  weight  of  the 
evidence,  or  were  induced  by  an  erroneous  view 
of  the  law,  are  not  binding  upon  this  Court." 
Aetna  Life  Ins.  Co.  v.  Kipler,  8  Cir.,  116  F. 
(2d)  1,  5. 


STATEMENT  OF  THE  EVIDENCE. 

The  record  shows  the  following  uncontradicted  facts 
(References  are  to  the  printed  Transcript  of  Record)  : 

Appellant  is  a  corporation  organized  under  the  laws 
of  the  State  of  Maryland,  liotli  directly  and  through 
the  medium  of  wholly-owned  subsidiary  corporations, 
appellant  is  engaged  in  the  operation  of  a  large  chain 


of  retail  stores  which  sell  feminine  wearing  apparel, 
styled  and  sized  primarily  for  juniors  and  misses. 
(Tr.  217-218.)  The  items  sold  are  skirts,  suits,  dresses, 
fur-trimmed  and  untrimmed  coats,  fur  coats,  sweaters, 
slacks,  slack  suits,  blouses,  lingerie,  hosiery,  millinery 
and  handbags.  (Tr.  184-185.) 

At  the  time  this  action  was  commenced  the  stores 
operated  by  appellant  numbered  181,  and  were  located 
in  41  states  and  the  District  of  Columbia.  Appellant 
does  not  advertise  its  stores  in  newspapers  or  mag- 
azines or  over  the  radio,  but  the  stores  are  patronized 
by  literally  millions  of  customers  each  year.  (Tr.  104- 
105.)  Appellant's  stores  constitute  a  profitable  busi- 
ness to  which  is  attached  a  valuable  good  will.  (Tr. 
93,  161-162.) 

Each  of  the  stores  is  formally  designated  as  **Ler- 
ner  Shops"  by  a  billboard  type  of  sign  located  above 
and  extending  across  the  front  of  the  store,  and  by 
appellant's  price  tags,  boxes  and  bags  and  sales  slips. 
But  the  evidence  proved  beyond  the  possibility  of 
argument  that  both  in  speaking  and  writing,  appel- 
lant's patrons  designate  the  stores  as  ''Lerner's".  The 
bulk  of  the  checks  received  from  customers  are  made 
out  to  ''Lerner's".  (Tr.  192.)  Original  checks  not 
deposited  and  photostats  of  checks  which  had  been 
deposited  were  presented  in  Court.  (Tr.  191.)  The 
customers  speak  of  the  stores  as  "Lerner's".  (Tr.  190, 
194,  213,  228.)  A  survey  made  among  the  people  on 
the  street  showed  that  more  than  95%  of  persons 
contacted  know  and  designate  the  stores  as  ''Ler- 
ner's".   (Tr.  225-227.) 


The  ojierating  policies  of  appellant,  practiced  on  a 
national  scale,  are  calculated  to  build  up  a  nation- 
wide reputation  and  good  will.  All  of  appellant's 
stores  carry  the  same  quality  and  styles  of  mer- 
chandise and  sell  for  uniform  prices  throughout  the 
country.  (Tr.  64.)  A  garment  is  sold  for  the  same 
price  in  San  Francisco  as  in  New  York  without  re- 
gard to  transportation  or  other  exj^ense  differentials. 
(Tr.  65.)  Such  uniform  pricing  differs  from  the  gen- 
eral practice  of  competitors.  (Tr.  65.)  Appellant's 
patrons  have  the  privilege  of  obtaining  exchanges, 
adjustments  or  refunds  in  any  of  its  stores,  no  matter 
where  the  original  purchase  was  made.  Many  patrons 
make  use  of  this  privilege.  (Tr.  101-102.)  Appellant's 
stores  in  the  various  cities,  such  as  San  Francisco, 
are  patronized  every  day  by  many  persons  who  have 
traded  in  its  stores  in  other  cities.  (Tr.  212,  215,  223.) 
Such  patronage  constitutes  a  substantial  amount  of 
business.  (Tr.  93-94.) 

Appellant  sells  on  a  mark-up  of  approximately  33% 
per  cent  (Tr.  162),  which  is  a  lower  mark-up  than  is 
used  by  most  of  its  competitors.  (Tr.  200-201.)  Articles 
such  as  coats  or  dresses  may  be  purchased  in  appel- 
lant's stores  for  one  or  two  dollars  less  than  the  same 
or  comparable  articles  are  sold  in  nearby  large  de- 
partment stores.  (Tr.  65-66.)  For  example,  the  same 
dresses  which  are  sold  by  appellant  for  $7.95  are 
sold  in  The  Emporium  in  San  Francisco  for  $8.98 
and  $9.98,  and  appellant's  coats  sold  at  $18.95  sell 
from  $19.00  to  $22.95  in  The  Emporium.  (Tr.  194- 
195.)    Similarly,  the  prices  in  ai)pellant's  stores  are 


usually  lower  than  those  of  competing  chains  of  stores 
such  as  Zukors  and  others.  Dresses  sold  by  appellant 
for  $7.95  cost  $8.95  at  Zukors.  (Tr.  200-201.)  There 
are  some  chain  stores  which  sell  for  about  the  same 
prices  as  appellant,  but  very  few  stores  of  any  type 
which  undersell  appellant.  Appellant  sells  the  same 
merchandise  sold  by  others,  but  at  cheaper  prices. 
(Tr.  117.) 

Appellant  has  established  a  reputation  for  selling 
garments  of  the  latest  styles  at  popular  prices.  (Tr. 
216-217.) 

The  origin  of  appellant's  business  dates  back  to 
1919.  Its  entire  history  has  been  one  of  expansion 
of  its  retail  stores.  Three  brothers,  Samuel  Lerner, 
Joseph  Lerner  and  Michael  Lerner,  opened  the 
first  stores,  six  in  number,  in  New  York  and  New 
Jersey  in  1919.  They  were  designated  ''Lerner  Blouse 
Corporation".  Subsequently,  additional  stores  were 
opened  and  additional  corporations  formed,  the  capital 
stock  in  each  instance  being  owned  directly  or  through 
a  parent-subsidiary  arrangement  by  the  three  Lerner 
brothers.  The  names  of  the  corporations  were  changed 
in  1925  to  "Lerner  Stores  Corporation".  Appellant 
was  incorporated  in  1929  and  acquired  from  the  three 
Lemer  brothers  the  stock  of  the  companies  which  had 
been  previously  organized.  (Tr.  72-74,  111-113.)  Ap- 
pellant has  outstanding  capital  stock  consisting  of 
1,200,000  shares  of  Common  Stock  and  approximately 
32,000  shares  of  Preferred  Stock.  The  Common  Stock 
is  listed  on  the  New  York  Stock  Exchange  and  is  held 
by  between  1200  and  1500  persons.     The  Preferred 


stock  is  not  listed  but  is  traded  in  over-the-counter, 
(Tr.  92-93.)  The  three  founders  of  the  business  are 
still  active :  Samuel  Lerner  is  Chairman  of  the  Board 
of  Directors,  Joseph  Lerner  is  President  of  the  Com- 
pany, and  Michael  Lerner  is  Treasurer  and  a  Vice- 
President.  (Tr.  71.)  In  addition,  Joseph  Lerner  has 
two  sons  and  Samuel  Lerner  has  one  son  who  are  con- 
nected with  the  business  but  at  the  date  of  trial  were 
absent  therefrom  while  serving  in  the  United  States 
Army.   (Tr.  72.) 

It  has  been  the  policy  and  practice  of  appellant  to 
continually  expand  its  organization  and  open  new 
stores.  (Tr.  75.)  Starting  with  six  stores  in  1919,  new 
stores  were  added :  8  stores  in  1921,  1  store  in  1922,  4 
stores  in  1923,  12  stores  in  1924,  9  stores  in  1925,  14 
stores  in  1926,  20  stores  in  1927,  27  stores  in  1928  and 
35  stores  in  1929. 

The  remaining  45  stores  making  up  the  total  of  181 
stores  were  opened  during  the  years  1930-1944,  includ- 
ing appellant's  13  stores  in  California. 

The  practice  is  for  new  stores  to  be  opened  first  in 
populous  cities,  followed  by  stores  in  surrounding 
communities  (Tr.  76,  137)  after  a  nucleus  of  business 
from  the  surrounding  communities  has  been  built  up. 
(Tr.  79-80.)  That  is  the  practice  of  other  chain  store 
organizations  as  well  as  appellant.  (Tr.  80.)  Leases  or 
purchases  of  property  are  made  in  advance  in  accord- 
ance with  the  plan  of  expansion  (Tr.  69,  63-64)  and 
the  property  is  improved  and  occu])ied  by  one  of  ap- 
])ellant's  stores  as  soon  as  possession  can  be  obtained. 
(Tr.  86.)    Appellant  gave  up  a  few  leases  during  the 
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early  years  of  the  depression  which  started  in  1929, 
but  no  location  has  been  abandoned  since  1932.  (Tr. 
145.) 

Appellant  first  began  business  in  the  State  of  Cali- 
fornia in  1930.  It  established  its  stores  in  California 
at  the  times  and  places  shown  by  the  following  list, 
and  except  as  noted,  has  continued  to  operate  such 
stores   (Tr.  67-69)  : 

Pasadena   1930 

Santa  Barbara  1930 

San  Diego 1930 

San  Bernardino  1930 

Los  Angeles 1930 

(Closed  in  1942  because  of  inability 
to  renew  expired  lease) 

Long  Beach    1931 

San  Francisco  (Grant  Avenue  store)  ....  1934 

Oakland    1934 

San  Francisco  (Market  Street  store)  . .  .  .1935 

Stockton 1940 

Huntington  Park 1942 

Inglewood    1942 

Bakersfield 1943 

Fresno    1944 

As  a  part  of  its  program  of  expansion  appellant  had 
also  planned  the  opening  of  additional  stores  in  Cali- 
fornia. At  about  the  same  date  that  appellee  opened 
his  store  (Tr.  85-86)  appellant  had  leased  largei' 
quarters  for  its  Market  Street  store  in  San  Francisco 
(Tr.  63-64)  and  had  leased  or  purchased  for  the  estab- 
lishment of  stores  14  additional  locations  in  California 
in  the  following  cites  (Tr.  69)  : 


Beverly  Hills 

Glendale 

Hollywood 

Los  Angeles 

Riverside 

Santa  Monica 

Ventura 

Modesto 

San  Jose 

Burlingame 

Palo  Alto 

San  Mateo 

Vallejo 

Sacramento 

The  location  which  appellant  had  leased  in  San  Jose 
consists  of  a  piece  of  property  at  152  South  First 
Street.  It  is  on  the  same  side  of  the  street  in  the 
block  immediately  south  of  the  store  subsequently 
opened  by  appellee  at  70  South  First  Street.  Appel- 
lant concluded  the  lease  of  said  San  Jose  property  in 

1941,  for  a  term  of  21  years,  commencing  July  21, 

1942.  Under  the  terms  of  the  lease  appellant  was  obli- 
gated to  build  a  new  building  on  the  leased  premises 
and  to  conduct  one  of  its  regular  stores  therein.  How- 
ever, subsequent  to  the  execution  of  the  lease,  but 
prior  to  the  commencement  of  the  term  thereof,  the 
war  broke  out  and  the  necessary  construction  work 
upon  said  i)remises  was  prohibited  by  the  regulations 
of  the  War  Production  Board.  The  lease  has  con- 
tinued in  full  force  and  effect,  and  appellant  plans 
to  construct  the  new  building  and  open  its  stoi'e  in 
San  Jose  as  soon  as  the  war  restrictions  will  permit. 
(Tr.  83-85.) 
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Appellant's  two  stores  in  San  Francisco  were 
opened  in  1934  and  1935  respectively  and  its  Oakland 
store  was  opened  in  1934.  Photographs  of  these  stores 
constitute  Plaintiff's  Exhibits  1  and  2  in  evidence. 
(Tr.  89-90.)  One  of  the  San  Francisco  stores  is  at  871 
Market  Street,  adjoining  The  Emporium.  It  has  a 
frontage  of  80  feet  on  Market  Street,. is  258  feet  deep, 
and  uses  the  first  and  second  flooi-s  and  the  basement 
of  the  building.  (Tr.  63.)  The  other  San  Francisco 
store  is  on  Grant  Avenue,  adjoining  The  White  House 
(Tr.  67),  and  has  a  frontage  of  20  feet  on  Grant 
Avenue.  (Tr.  92.)  The  Oakland  store  is  located  at  the 
corner  of  12th  and  Washington  Streets  and  has  a 
frontage  of  18  feet.  (Tr.  67,  92.) 

In  locating  its  stores  in  San  Francisco,  appellant 
took  into  consideration  the  trading  area  of  San  Fran- 
cisco. (Tr.  77.)  Mr.  Magee,  a  vice-president  of  appel* 
lant,  and  the  man  who  made  appellant's  original  leases 
in  San  Francisco,  testified  that  he  took  into  consid- 
eration the  fact  that  there  are  easy  transportation 
facilities  for  shoppers  between  San  Francisco  and 
certain  surrounding  communities,  that  the  people  of 
such  communities  read  the  morning  and  evening  San 
Francisco  newspapers  carrying  extensive  advertising 
of  San  Francisco  retail  stores,  and  that  such  papers 
are  sold  on  the  streets  in  such  communities.  (Tr.  77- 
78.)  He  determmed  that  communities  located  as  is 
San  Jose  are  within  the  trading  area  of  San  Fran- 
cisco. (Tr.  77-78.) 

Mr.  Magee  further  testified  that  at  the  time  that  he 
started  to  negotiate  for  a  lease  in  San  Jos-e  it  had 
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been  determined  by  appellant  that  the  company  had 
built  up  a  nucleus  of  business  in  San  Jose  and  sur- 
rounding communities  for  the  opening  of  a  new  store 
in  that  city.  (Tr.  79.)  Appellant's  stores  sell  only  for 
cash,  and  no  record  is  kept  of  the  names  or  addresses 
of  patrons.  However,  customers  who  desire  to  make 
exchanges  or  procure  refunds  are  required  to  sign 
slips  and  give  their  names  and  residences.  In  addi- 
tion, some  patrons  pay  by  checks  drawn  on  banks 
located  in  the  cities  or  towns  where  they  reside.  Mr. 
Magee  pointed  out  (Tr.  79) :  "Yes,  we  had  been  in 
business  on  Market  Street  in  our  large  store  since 
1935  and  we  had  built  up  a  very  substantial  volume. 
The  records  that  we  would  have  there  in  the  form  of 
credit  slips  would  indicate  we  had  a  great  many 
customers  in  San  Jose,  and  also  other  surrounding 
communities  of  San  Francisco." 

Supplementing  the  foi-egoing  testimony,  appellant 
produced  in  Court  its  original  business  records  of 
exchanges,  refunds  and  adjustments  as  well  as  checks 
and  photostatic  copies  of  checks  received  from  cus- 
tomers and  drawn  on  banks  located  where  such  cus- 
tomers reside.  (Tr.  211.)  The  refund  and  exchange 
slips  showed  that  in  a  i^eriod  of  eight  months  ending 
March,  1945,  appellant's  Market  Street  store  had  263 
exchange  and  refimd  transactions  with  persons  resid- 
ing on  the  iSan  Francisco  Bay  peninsula  from  San 
Mateo  to  and  including  San  Jose.  (Tr.  189.)  Refund 
and  exchange  transactions  occur  in  from  six  to  seven 
per  cent  of  the  total  sales  made  by  a  store  of  a])j)el- 
lant.  (Tr.  187.) 
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Therefore,  it  may  be  deduced  that  the  total  number 
of  transactions  of  such  store  from  those  communities 
on  the  peninsula  during  the  eight  months'  period  was 
4,400  transactions  or  an  average  of  550  transactions 
-per  month.  (Tr.  189.)  The  exchange  and  refund  slips 
produced  in  Court  showed  that  30  of  the  patrons 
who  made  exchanges  were  from  Palo  Alto,  31  from 
Redwood  City,  and  13  from  San  Jose.  (Tr.  211.)  It 
may  be  further  deduced,  therefore,  that  appellant's 
Market  Street  store  alone  has  approximately  324 
transactions  per  year  with  residents  of  San  Jose  and 
a  larger  number  of  transactions  with  residents  of 
Palo  Alto  and  Redwood  City,  and  the  record  shows 
that  appellant's  Crant  Avenue  store  and  its  Oakland 
store  had  additional  transactions  with  residents  of 
each  of  those  communities.  (Tr.  228.)  Appellant's 
employees  in  its  San  Francisco  and  Oakland  stores 
testified  that  they  have  many  customers  from  Red- 
wood City,  Palo  Alto,  San  Jose,  Santa  Clara,  I^os 
Altos,  Los  Gratos  and  other  peninsula  communities, 
and  that  such  customers  patronize  appellant's  stores 
regularly  and  continually  and  not  merely  on  isolated 
occasions.  (Tr.  186,  214,  223-224.)  The  checks  received 
from  customers  drawn  on  banks  in  the  peninsula  com- 
munities and  produced  in  Court  substantiated  the 
foregoing  testimony  of  appellant's  employees.  No 
attempt  was  made  to  contradict  the  foregoing  testi- 
mony. 

Moreover,  it  was  not  disputed  that  about  25  per  cent 
of  the  retail  business  done  in  San  Francisco  comes 
from  communities  outside  of  San  Francisco  and  that 
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about  9  per  cent  of  all  of  the  business  done  in  San 
Francisco  comes  from  the  peninsula  area,  south  from 
San  Francisco  to  San  Jose.  (Tr.  206-208.) 

The  conduct  of  appellee  Wilfred  A.  Lerner  of  which 
appellant  complains  began  in  May,  1944,  shortly  prior 
to  the  date  that  appellee  opened  his  store  in  San  Jose 
and  designated  it  as  "  Lerner 's".  At  that  time  ap- 
pellee ran  a  series  of  advertisements  in  the  morning 
and  evening  newspapers  published  in  San  Jose  and 
sold  and  circulated  in  that  city  and  in  the  surrounding 
communities  such  as  Palo  Alto,  Redwood  City,  and 
others.  (Tr.  234.)  Those  advertisements  are  set  forth 
at  pages  12-15  inclusive  of  the  transcript.  In  those 
advertisements  appellee  advertised  neither  prices  nor 
quality  of  merchandise,  and  stressed  the  opening  in 
San  Jose  of  "  Lerner 's".  The  first  advertisement  which 
appellee  published  in  the  San  Jose  newspapers  stated 
(Tr.  12): 

' '  Ladies 

For  You  Soon 

Lerner 's 

70  South  First  Street 

Watch 

Wait." 

This  was   followed  by   an   advertisement   which   set 

forth  that  (Tr.  14)  : 

"  LERNER 'S 
70  S.  First  St.,  San  Jose 
Makes  a  Spectacular  Entrance!" 

After  his  store  had  been  opened  approximately  one 
week,  appellee's  newspaper  advertisement    (Tr.   15) 
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expressed   appreciation   for   acceptance    of   the   new 
store  and  closed  with  the  words: 

*'As  always — Lemer's." 

Appellee  had  never  engaged  in  business  in  the  sale 
of  feminine  w^earing  apparel  at  retail  prior  to  May, 
1944.  He  had  never  before  engaged  in  any  retail 
business  and  had  never  before  had  a  place  of  business 
of  any  kind  in  San  Jose.  He  had  been  associated  for 
many  years  with  his  father  in  San  Francisco,  in  the 
manufacture  and  in  the  sale  at  wholesale  to  dealers 
and  stores  of  woman's  coats  and  suits.  That  business 
was  conducted  exclusively  under  the  name  ''L.  G. 
Lerner".  Appellee  knew  of  appellant's  stores  in  San 
Francisco,  Oakland,  and  elsewhere  piior  to  opening 
his  retail  store  in  San  Jose  and  had  been  in  one  or 
more  of  such  stores.   (Tr.  230.) 

Appellee's  store  in  San  Jose  is  located  on  the  main 
shopping  street  in  the  central  business  district,  and 
employs  six  persons  in  addition  to  appellee  and  his 
wife.  (Tr.  258.)  It  is  approximately  20  feet  wide  by 
110  feet  deep.  (Tr.  258.)  Plaintiff's  Exhibit  No.  9 
(Tr.  231)  in  evidence  shows  its  appearance  at  the 
time  that  it  was  opened.  It  was  designated  as 
''Lemer's": 

(a)  By  means  of  a  billboard  type  of  sign  18 
feet  wide  placed  above  the  front  of  the  store  and 
extending  the  entire  width  thereof,  upon  which 
the  name  "  Lerner 's"  was  placed  in  large  letters 
across  the  entire  width  of  the  sign ; 

(b)  By  the  inscription  of  the  name  ^' Lerner 's" 
on  each  of  the  show  windows  of  the  store  (Plain- 
tiff's Exhibit  No.  10,  Tr.  231)  ; 
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(c)  By  the  inscription  of  the  name  ''Lerner's" 
on  the  marble  or  tile  entrance-way  to  the  store. 
(Plaintiff's  Exhibit  No.  17,  Tr.  245.) 

Appellee  used  paper  bags,  boxes,  envelopes,  sta- 
tionery and  sales  tags  upon  each  of  which  his  store  was 
advertised  prominently  as  ''Lerner's".  Photostatic 
copies  of  certain  of  these  appear  in  the  transcript. 
(Tr.  235,  238,  242.) 

The  persons  who  patronize  appellee's  store  include 
people  from  Palo  Alto,  Redwood  City,  Los  Gatos,  Los 
Altos,  Santa  Clara  and  other  peninsula  communities, 
as  well  as  San  Jose.    (Tr.  260.)   The  merchandise  sold 
is  misses'  and  juniors'  coats,  suits,  dresses,  sw^eaters, 
blouses,  slacks,  slack  suits,  jackets  and  skirts.   (Tr. 
249.)    And  it  was  stipulated  that  the  prices  at  which 
such  garments  are  sold  by  appellant  and  appellee, — 
''overlap  unquestionably  but  (appellee's)  top  lines  are 
higher  than  (appellant's)  top  lines,  and  (appellant's) 
bottom  lines  are  down  lower  than  (appellee's)  bottom 
lines;  we  overlap  in  the  middle."    (Tr.  254.)     For 
example,   appellant  sold  suits  priced  from  $6.95  to 
$39.95    (Tr.   185),   while   appellee's   price   range   for 
suits  was  from  $19.95  to  $45.00  (Tr.  251)  ;  appellant's 
range  for  fur-trimed  coats  was  from  $24.95  to  $79.00 
(Tr.  185),  while  appellee's  range  for  such  coats  was 
from  $49.95  to  $110.00  (Tr.  256-257) ;  appellant's  price 
range  for  dresses  was  from  $4.95  to  $29.95  (Tr.  185), 
while  appellee's  range  for  such  dresses  was  from  $7.95 
to  $20.95.  (Tr.  249.) 
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Appellee  sells  on  a  mark-up  of  42  per  cent,  as  com- 
pared with  appellant's  mark-up  of  SSVj  per  cent.  (Tr. 
276.) 

Appellee  testified  that  following  the  opening  of  his 
store  persons  have  come  in  once  or  twice  a  month  and 
have  inquired  whether  he  was  related  to  the  people 
who  had  the  store  in  San  Francisco.    (Tr.  263.) 

Appellant  presented  evidence  to  which  the  trial 
Court  stated  it  could  not  attach  any  weight  (Tr.  294), 
that  some  of  the  patrons  of  appellant's  stores  in  San 
Francisco  and  Oakland  had  been  confused  and  had 
believed  that  appellant  had  ojiened  one  of  its  stores  in 
San  Jose,  and  that  some  of  such  persons  had  made 
purchases  in  appellee's  store  under  the  mistaken  be- 
lief that  they  w^ere  dealing  with  appellant.  This  evi- 
dence was  as  follows : 

Mr.  Magee  testified  that  w^hile  he  was  engaged  in 
one  of  his  frequent  visits  to  appellant's  San  Fran- 
cisco stores  (Tr.  96)  he  learned  of  appellee's  store  in 
San  Jose  through  a  sales  girl  calling  attention  to  a 
customer  who  claimed  to  have  bought  merchandise  in 
a  San  Jose  store  which  the  customer  thought  was  one 
of  appellant's  stores.  (Tr.  95.)  The  customer  thought 
that  the  merchandise  purchased  in  San  Jose  "wasn't 
up  to  the  quality  of  merchandise  sold  in  appellant's 
store  in  San  Francisco"  (Tr.  95)  ; 

Mr.  Silverman,  who  is  in  charge  of  appellant's 
stores  in  San  Francisco,  testified  that  on  a  number  of 
occasions,  estimated  at  more  than  twice  per  week  fol- 
lowing the  opening  of  "Lerner's"  in  San  Jose  (Tr. 
196-197),  he  was  called  upon  by  sales  persons  or  as- 
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sistant  managers  (Tr.  195)  to  speak  with  patrons  who 
stated  that  they  had  been  in  appellant's  store  in  San 
Jose.  Even  after  Mr.  Silverman  told  such  persons 
that  appellant  had  no  store  in  San  Jose,  some  of  them 
would  insist:  ^'But  I  was  in  your  store  in  San  Jose" 
(Tr.  195-196)  ; 

Jessie  Shelton,  Coat  and  Suit  Department  Manager 
in  appellant's  Market  Street  store,  testified  that  one 
of  the  sales  girls  asked  her  to  talk  to  a  customer  who 
was  making  an  inquiry  concerning  appellant's  San 
Jose  store.  (Tr.  214.)  Mrs.  Shelton  told  the  customer 
that  appellant  had  no  store  in  San  Jose,  but  the 
customer  was  not  convinced  (Tr.  214)  ; 

Ann  Davis,  Dress  Department  Manager  of  appel- 
lant's Market  Street  store,  testified  that  on  a  couple  of 
occasions  (Tr.  222)  customers  for  whom  she  '*OK'd" 
checks  said,  for  example,  that  they  were  from  down 
around  San  Jose  and  frequently  shopped  in  appel- 
lant's store  in  San  Jose; 

It  was  stipulated  that  Mrs.  Elert,  Manager  of  appel- 
lant's Grant  Avenue  store,  and  Miss  Kane,  Manager 
of  its  Oakland  store,  would  testify,  among  other  mat- 
ters, that  patrons  have  referred  to  appellant's  new 
store  in  San  Jose,  and  have  insisted  that  they  had  seen 
the  store  even  though  appellant's  employees  told  them 
that  appellant  had  no  store  in  San  Jose.    (Tr.  228.) 

On  July  12,  1944,  shortly  after  appellee  opened  as 
*'Lerner's",  ax)pellant  wrote  to  him  and  demanded 
that  he  desist  from  the  use  of  that  name.  Appellee 
refused.  He  continued  the  use  of  the  original  sign 
over  his  store  until  after  the  commencement  of  this 
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action  and  until  January  1,  1945.  (Tr.  244.  )At  that 
time  the  word  "Wilfred"  was  added  in  very  much 
smaller  letters,  in  the  upper  left  hand  corner  of  the 
sign  (Tr.  244)  in  the  manner  shown  by  Plaintiff's 
Exhibit  No.  14.  The  designation  of  the  store  as 
''Lemur's"  on  each  of  the  show  windows  was  con- 
tinued until  subsequent  to  the  commencement  of  this 
action  and  late  in  1944.  (Tr.  244.)  The  use  of  the 
name  ''Lerner's"  on  the  floor  of  the  entrance- way  has 
been  continuously  maintained  by  appellee  without 
change.    (Tr.  245.) 

Appellee  continued  to  advertise  his  store  in  the  San 
Jose  newspapers  as  "Lerner's"  mitil  after  suit  was 
commenced  and  until  November  26,  1944.  (Tr.  246- 
247.)  On  November  26,  1944,  he  began  the  use  in  his 
newspaper  advertising  of  his  given  name,  ''Wilfred", 
in  conjunction  with  the  designation  of  ''Lemer's". 
(Tr.  246.)  i^ppellee  continued  the  use  of  the  desig- 
nation "Wilfred  Lerner's"  in  his  advertisements  until 
December,  1944,  on  which  date  he  ceased  the  use  of  the 
apostrophe  and  the  "s".  (Tr.  246.)  Appellee  con- 
tinued to  use  sales  tags  designating  his  business  as 
"Lerner's"  until  April,  1945.  (Tr.  240.)  Boxes,  bags 
and  stickers  designating  said  business  as  "Lerner's" 
were  used  until  subsequent  to  the  commencement  of 
this  action.  (Tr.  238-239.)  The  advertisements  put  out 
by  appellee  and  the  pictures  of  his  place  of  busi- 
ness show  that  in  the  use  of  the  name  "Wilfred  Ler- 
ner"  (in  those  instances  where  appellee  began  to  use 
that  designation)  he  has  subordinated  the  name 
"Wilfred"  both  in  size  and  position  to  his  surname 
and  has  emphasized  the  name  "Lerner". 
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At  the  conclusion  of  appellant's  presentation  of  the 
foregoing  evidence  the  trial  court  advised  appellee  that 
the  Court  did  not  believe  that  it  was  necessary  for 
appellee  to  offer  any  evidence  (Tr.  265)  and  that  the 
Court  was  unable  to  see  any  equity  in  appellant's  case. 
(Tr.  282.)  Evidently  it  was  the  view  of  the  trial 
Court,  as  evidenced  by  statements  from  the  bench 
(Tr.  294-297),  that  while  appellant  had  built  up  a 
valuable  and  expanding  business  and  a  substantial 
good  will,  it  had  no  store  actually  located  in  San 
Jose,  and  there  was  no  likelihood  of  confusion  or  un- 
fair competition  as  between  appellee's  store  in  San 
Jose  and  appellant's  stores  in  San  Francisco  and 
Oakland.  The  Court  directed  that  findings  and  judg- 
ment should  be  prepared  denying  appellant  any  relief. 


ARGUMENT. 

Appellant's  position  is  that: 

(1)  The  trial  Court  erred  in  its  analysis  of  the 
legal  effect  of  the  evidence  and  that  such  erroneous 
analysis  resulted  in  findings  which  are  wholly  inade- 
quate and  misleading ; 

(2)  On  the  basis  of  the  evidence  and  the  applicable 
authorities  it  was  the  duty  of  the  trial  Court  to  make 
findings  based  on  the  undisputed  evidence,  that  ap- 
pellant's business  is  well  known  and  usually  referred 
to  as  '^Lerner's",  that  such  business  included  a  regu- 
lar and  substantial  j)atronage  from  San  Jose  (wliere 
appellee's  store  is  located)  and  from  nearby  com- 
munities, that  appellant's  business  has  been  from  its 
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inception  an  expanding  one  and  that  San  Jose  was 
within  the  normal  area  of  expansion  thereof  when 
appellee  opened  his  store  and  designated  it  as  ^'Ler- 
ner's",  and  that  confusion  and  unfair  competition 
have  resulted  from  appellee's  designation  and  ad- 
vertisement of  his  store  as  ^'Lerner's"; 

(3)  It  is  uniformly  held  by  the  many  authorities 
which  have  considered  the  matter,  that  a  concern  such 
as  appellant  which  has  first  established  a  reputation 
for  a  particular  name  in  a  business  is  entitled  to 
protection  of  that  name  against  a  later  comer  even 
though  not  in  the  same  city,  if  the  parties  are  in 
actual  competition  or  the  business  of  the  later  comer 
is  located  within  the  normal  area  of  expansion  of  the 
first  comer; 

(4)  The  fair  inference  from  the  evidence  is  that 
appellee  deliberately  adopted  the  designation  ''Ler- 
ner's"  for  the  purpose  of  obtaining  the  benefit  of 
appellant's  good  will,  in  which  event  he  should  be 
restrained  from  using  the  name  '^Lerner"  as  his 
trade  name.  The  least  relief  to  which  appellant  is 
entitled,  under  the  authorities,  and  under  the  most 
favorable  view  of  the  evidence  from  appellee's  stand- 
point, is  an  injunction  against  any  use  of  the  name 
^'Lemer"  by  appellee  which  is  not  accompanied  by 
other  distinguishing  features  such  as  his  given  name 
displayed  with  equal  prominence. 
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I.  THE  FINDINGS  FAIL  TO  REFLECT  THE  EVIDENCE  ON 
MATERIAL  POINTS  AND  ARE  CLEARLY  ERRONEOUS  UPON 
OTHER  MATTERS. 

The  findings  of  fact  do  not  fairly  reflect  the  condi- 
tion of  the  record  in  that  they  make  no  reference  what- 
soever to  a  number  of  material  matters  which  were 
the  subject  of  uncontradicted  evidence,  and  in  other 
instances  they  find  as  a  fact  matters  which  are  in 
direct  conflict  with  all  of  the  evidence  directed  there- 
to. Both  by  objection  to  the  findings  and  upon  mo- 
tion for  a  new  trial,  appellant  requested  more  com- 
plete and  accurate  findings.  However,  the  Court  re- 
fused to  make  findings  even  upon  undisputed  facts 
unless  they  would  tend  to  uphold  the  decision  which 
the  Court  desired  to  render,  stating  its  view  as  fol- 
lows (Tr.  288)  : 

u*  *  *  J  £gg]  ^Yiat  the  judge,  having  decided  the 
case  on  the  facts  in  favor  of  one  side,  is  not  re- 
quired to  find  facts  that  are  favorable  to  the  other 
side  of  the  case,  because  all  of  those  matters  are 
in  the  record  and  may  be  raised  on  appeal,  or  a 
motion  for  a  new  trial.  I  know  that  the  attor- 
neys sometime  ago  in  a  case  felt  aggrieved  because 
I  would  not  make  findings  in  the  case  as  to  the 
facts  that  were  favorable  to  his  side,  and  would 
only  make  findings  of  fact  that  were  favorable  to 
the  other  side,  and  I  said  that  I  felt  I  found  from 
the  facts  that  sustained  the  judgment  that  I 
wanted  to  give  in  the  matter,  and  that  I  either 
did  not  believe  or  did  not  accept  or  did  not  give 
weight  to  the  other  facts,  and  I  saw  no  reason  foi* 
making  a  finding  in  the  record,  that  the  facts  wei'c 
in  the  record,  and  if  the  judgment  was  not  sus- 
tained by  the  facts  which  the  court  found  then,  of 
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course,  they  could  be  set  out  on  rehearing  or  mo- 
tion for  a  new  trial,  or  on  appeal.  So  I  say  that 
if  I  rule  against  you,  because  you  want  me  to  find 
some  facts  in  the  case  that  you  think  would  help 
to  sustain  a  finding  the  other  way,  I  will  rule 
against  that,  because  I  do  not  think  that  matter 
is  before  me.  I  think  that  the  court  can  find  the 
facts  that  it  believes  in  its  judgment  and  in  its 
conscience  are  the  facts,  that  it  wants  to  find  that 
sustains  the  judgment.  I  just  want  to  make  that 
clear.  You  can  raise  any  point  on  a  motion  for  a 
new  trial  that  you  can  raise,  but  I  do  not  think 
that  any  court  should  stultify  itself  by  making 
some  finding  of  fact  in  favor  of  the  side  that  has 
not  been  successful.  It  does  not  make  sense  to  me. 
However,  you  present  the  matter  any  way  you 
wish,  but  I  just  want  to  point  out  to  you  I  am 
only  going  to  make  findings  necessary  to  sustain 
a  judgment  in  this  case." 

Appellant's  stores  are  known  and  referred  to  as  "Lerner's". 

As  a  consequence  of  the  trial  Court's  quoted  view 
of  what  the  findings  should  contain,  there  is  no  refer- 
ence whatsoever  in  the  findings  with  respect,  for  ex- 
ample, to  the  very  material  issue  and  undisputed  proof 
that  the  majority  of  appellant's  patrons  and  pro- 
spective customers  identify  and  designate  appellant's 
stores  as  ''Lerner's". 

Appellant  had  established  a  valuable  reputation. 

Likewise,  the  findings,  while  adverting  to  the  fact 
that  appellant  sells  low  or  popular  priced  apparel,  fail 
to  reflect  the  evidence  which  established  without  dis- 
pute appellant's  allegations  that  appellant  has  estab- 
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lished  a  reputation  for  selling  up-to-date,  well-styled 
apparel  at  prices  below  those  of  its  competitors. 

Appellant's  stores  had  an  established  trade  with  persons  from 
San  Jose  and  adjacent  cities,  and  many  regular  customers. 

Again,  no  finding  was  made  with  respect  to  appel- 
lant's claim  and  proof  that  prior  to  the  time  that  ap- 
pellee opened  his  store  in  San  Jose  and  designated  it 
as  "Lerner's",  appellant's  stores  in  San  Francisco  and 
Oakland  had  established  a  substantial  nucleus  of  busi- 
ness with  residents  of  San  Jose  and  communities  near- 
by and,  on  the  basis  of  such  business  and  as  a  part  of 
appellant's  plan,  policy  and  practice  of  expanding 
from  the  populous  cities  in  which  it  had  first  estab- 
lished its  stores  into  the  smaller  communities  nearby, 
ai^pellant  had  leased  additional  locations  in  which  to 
open  new  stores  in  San  Jose,  Palo  Alto  and  San 
Mateo  and  Burlingame. 

Finding  IV  (Tr.  32)  states  that  appellant's  custom- 
ers in  San  Francisco  and  Oakland  consist  in  a  sub- 
stantial part  of  persons  who  comprise  the  passing 
pedestrian  traffic,  and  in  each  instance  principally  of 
persons  from  within  those  cities,  but  include  some  per- 
sons from  other  areas  throughout  the  United  States. 
This  finding  is  misleading  and  contrary  to  the  evidence 
in  several  respects. 

In  the  first  place,  it  overlooks  the  material  evidence 
that  appellant  is  patronized  regularly  by  persons  who 
trade  with  its  stores  in  the  various  cities  of  the 
country  where  such  persons  happen  to  be.  And  the 
evidence  also  showed  that  manv  of  the  customers  of 
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appellant's  stores  in  San  Francisco  and  Oakland  pa- 
tronize such  stores  repeatedly. 

In  the  second  place,  this  finding  is  incomplete  and 
misleading  in  its  reference,  in  a  rather  off-handed 
manner,  to  the  fact  that  appellant's  patrons  do  include 
some  persons  from  places  other  than  the  cities  where 
appellant's  stores  are  located.  The  facts  affirmatively 
establish,  without  dispute,  that  a  substantial  number 
of  customers  of  appellant's  stores  in  San  Francisco 
and  Oakland  are  from  cities  all  up  and  down  the  San 
Francisco  peninsula,  including  San  Jose. 

Appellee  took  no  precautions  to  distinguish  his  store  from  appel- 
lant's stores. 

The  findings  fail  to  reflect  in  any  manner  the  mate- 
rial evidence  showing  that  appellee  had  never  done 
business  as  ''Lerner's"  prior  to  the  time  that  he 
opened  his  store  in  San  Jose,  that  he  had  never  en- 
gaged in  the  retail  business  anywhere,  nor  in  any  busi- 
ness located  in  San  Jose.  Nevertheless,  the  findings 
state,  as  a  purported  conclusion  from  the  evidence, 
that  appellee  took  reasonable  precautions  to  prevent 
confusion  between  his  business  and  that  of  appellant. 
(Tr.  33,  Finding  V.)  The  evidence  clearly  shows 
directly  to  the  contrary.  It  is  true  that  after  appel- 
lant wrote  to  appellee  protesting  the  designation  of  his 
store  as  ''Lerner's",  and  after  this  litigation  was 
started,  appellee  made  certain  changes  in  the  sign  on 
his  store  and  in  his  advertising, — changes  which  came 
too  late  to  undo  the  harm  which  he  had  caused,  and 
concerning  which  there  is  no  assurance  that  they  will 
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be  effective  or  permanent.  Moreover,  the  evidence  is 
uncontradicted  that  prior  to  the  time  that  appellant 
became  aware  of  appellee's  store,  api)ellee  took  no 
precautions  and  made  no  effort  whatsoever  to  prevent 
confusion  between  ''Lerner's"  in  San  Jose  and  ap- 
pellant's stores,  although  he  admitted  that  he  knew 
of  appellant's  stores  in  San  Francisco,  Oakland  and 
other  places  and  had  visited  several  of  such  stores. 
There  is  no  finding  with  respect  to  such  material  evi- 
dence bearing  directly  upon  appellee's  original  inten- 
tion in  designating  his  store  as  ^'Lerner's' 
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The  finding  that  appellee's  newspaper  advertising  showed  the 
differences  between  the  two  businesses,  is  squarely  contrary 
to  the  evidence. 

The  findings  stated  that  appellee's  newspaper  ad- 
vertising, 

u*  *  *  ^^g  Q^  g^^j-^  character  and  form  as  to 
clearly  distinguish  defendant's  business  from  that 
of  'Lerner  Shops'  and  the  text  and  layout  of  such 
advertising  was  such  as  to  inform  the  public  that 
defendant  dealt  in  merchandise  of  generally 
higher  quality  and  price  than  said  ^Lerner  Shops' 
and  that  defendant  catered  to  a  higher  class  of 
trade  than  said  Lerner  Shops."  (Tr.  34,  Finding 
VI.) 

The  evidence  on  this  subject  is  the  advertising  itself 
and  such  evidence  is  not  open  to  dispute.  The  adver- 
tisement appearing  on  pages  12  to  15  of  the  transcript, 
and  appellee's  subsequent  advertisements,  show  that 
they  furnish  no  possible  method  whereby  the  ])rospec- 
tive  customers  could  ascertain  the  price  or  quality  of 
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appellee's  merchandise,  let  alone  that  such  merchan- 
dise was  higher  in  price  or  better  in  quality  than  that 
sold  in  appellant's  stores.  After  this  litigation  began, 
appellee  commenced  to  use  the  word  '^  Wilfred"  in  his 
advertising,  but  such  word  was  used  in  subordination 
to  the  word  "Lerner".  And  even  w^hen  appellee  began 
to  include  in  his  advertisements  the  prices  of  his  mer- 
chandise, such  advertisements  solicited  the  purchase  of 
the  same  items  of  merchandise  as  are  sold  in  appel- 
lant's stores,  and  show  such  items  at  prices  which  are 
in  the  same  range  as  those  of  appellant. 

Appellant's  business,  from  the  beginning,  has  been  an  expanding 
one. 

The  record  shows  that  the  trial  Court  was  convinced 
that  appellant's  stores  did  have  a  good  will  and  a 
proprietary  right  to  the  name  "Lerner  Shops".  (Tr. 
297.)  Yet  the  findings  are  completely  silent  upon  such 
points,  as  well  as  with  respect  to  the  evidence  proving 
the  material  facts  that  appellant's  good  will  was  estab- 
lished by  persons  named  ''Lerner"  as  far  back  as 
1919,  and  that  under  leadership  of  the  Lerner  family 
and  pursuant  to  its  plan  and  policy  appellant  has 
progressively  expanded  its  organization  and  good  will 
since  that  date.  The  Court  likewise  failed  to  make  any 
findings  upon  the  fact  that  appellant's  stores  are  oper- 
rated  as  divisions  or  departments  of  one  organization, 
all  known  to  the  public  under  the  name  of  "Lerner"  or 
"  Lerner 's",  in  spite  of  their  formal  designation  as 
"Lerner  Shoi)s". 
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Appellee's  store  is  similar  in  appearance  to  appellant's  stores. 

The  findings  stated  that  appellee's  store  in  San 
Jose, — 

''*  *  *  is  of  a  character  and  appearance  so  dis- 
tinctive and  different  in  every  material  respect 
from  that  of  said  Lerner  Shops  that  no  person 
*  *  *  exercising  ordinary  care  would  confuse  it 
with  said  Lerner  Shops."    (Tr.  33,  Finding  VI.) 

Here  again  there  is  no  evidence  to  support  such  a 
broad  finding.  The  record  presents  a  situation  directly 
to  the  contrary.  It  is  well  known  that  in  cases  of 
unfair  competition  absolute  identity  is  seldom  if  ever 
resorted  to  by  the  defendant.  The  photographs  in  evi- 
dence show  that  appellant  has  many  stores  of  the  same 
size  and  general  appearance  as  appellee's  store.  Ap- 
pellee's store  is  similar  in  size  to  apjDellant's  stores  on 
Grant  Avenue  in  San  Prancisco  and  in  Oakland  and 
other  places.  Appellee's  designation  of  his  store  as 
'' Lerner 's"  on  his  billboard  type  of  sign,  and  on  his 
show-windows,  boxes  and  bags,  while  not  identical 
with  the  designation  used  by  appellant  in  such  in- 
stances, nevertheless  consists  almost  entirely  of  the 
name  "Lerner",  which  word  is  the  key  word  in  the 
designation  by  which  api)ellant  is  known  to  its  pa- 
trons and  prospective  customers.  The  same  articles 
of  merchandise  as  ajipellee  sells  are  sold  by  appellant 
and  the  price  ranges  of  the  parties  overlap.  A])i)el- 
lant  submits  that  the  broad  and  superlative  finding 
made  by  the  trial  Court  as  quoted  above  would  indi- 
cate tliat  the  two  businesses  do  not  even  sell  the  same 
items  of  merchandise.  The  record  is  barren  of  any  evi- 
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stores  of  the  parties. 

There  was  actual  confusion  between  the  two  businesses. 

The  findings  state  that  there  has  been  no  confusion 
between  the  two  businesses  and  no  damage  to  ap- 
pellant. (Tr.  33,  Finding  V.)  Appellee  himself  testi- 
fied that  some  jjersons  inquired  of  him  concerning 
the  relationship  between  the  two  businesses.  In  ad- 
dition, the  evidence  showed  that  other  persons  patron- 
ized appellee's  store  believing  that  it  w^as  one  of  ap- 
pellant's stores.  It  is  true  that  as  to  this  latter  evi- 
dence the  trial  Court  stated  that  it  could  not  give 
any  weight  to  what  appellant's  employees  testified 
that  customers  told  them,  and  the  Court  indicated 
that  the  customers  themselves  should  have  been  pro- 
duced as  witnesses;  this  in  spite  of  the  practical  dif- 
ficulty since,  in  a  cash  business,  the  names  and  ad- 
dresses of  customers  are  not  ordinarily  obtained.  (Tr. 
96-97.)  How^ever,  such  evidence  has  been  judicially 
recognized  as  admissible,  and  entitled  to  w^eight  as 
showing  the  state  of  mind  of  customers.  In  so  hold- 
ing, it  was  stated: 

"Without  this  type  of  proof  it  would  be  dif- 
ficult to  show  confusion."  (S.  C.  Johnson  (&  Son 
V.  Johnson,  28  F.  Supp.  744,  749,  affirmed  as 
modified,  2  Cir.,  116  F.  (2d)  427. 

In  the  case  at  bar  the  evidence  detailed  above 
shows  that  employees  working  in  each  one  of  ap- 
pellant's three  stores  in  San  Francisco  and  Oakland 
had  separately  encountered  patrons  who  had  mistaken 
appellee's  store  for  one  of  appellant's  stores.  Such 
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evidence  constituted  substantial  proof  of  the  likeli- 
hood  of   confusion  as  well   as   of   actual   confusion. 
The    conversations   between   employees   and  patrons 
on  this  matter  began  to  occur  prior  to  the  time  that 
appellant   even   knew    that    appellee    had    opened    a 
store  designated  as  "Lerner's"  in  San  Jose,  and  ap- 
pellant's chief  executives  neither  knew  of  nor  antici- 
pated such  occurrence.  Such  conversations  took  place 
between  employees  and  patrons  who  are  not  expected 
to  know  the  importance  of  the  matter  or  the  possi- 
bility of  litigation,  and  the  patrons  probably  would 
have  taken  offense  if  an  attempt  had  been  made  to 
involve  them  in  litigation.  Furthermore,  it  appeared 
that  some  of  the  employees  did  not  even  know  that 
the  appellant  had  not  opened  one  of  its  stores  in 
San  Jose.  The  nature  of  appellant's  organization  is 
such  that   it   could  not   expect   its   employees   as   a 
practical  matter  to  get  the  names  and  addresses  of 
or  to  detain  customers  in  order  to  acquaint  them  with 
the  facts  and  solicit  their  aid  in  litigation.  There- 
fore, both  on  principle  and  authority  appellant  was 
entitled  to  a  finding  that  the  evidence  showed  that 
there  had  been  actual  confusion  between  the  two  busi- 
nesses and  that  some  persons  had  patronized  appellee 
believing  that  they  were  patronizing  appellant. 

The  two  businesses  compete  within  the  same  trading  area. 
Paragraph  VII  of  the  Findings  states  that: 
"defendant  was  first  in  the  field  in  and  about  the 
City  of  San  Jose  in  the  retail  ladies'  ready-to- 
wear  business  under  a  name  including  the  word 
'Lemer's'." 
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This  finding  also  includes  a  statement  that  the  busi- 
ness of  appellee  is  in  a  separate  "trading  area"  from 
any  of  appellant's  stores.  Hereinabove  we  have  set 
forth  in  detail  the  micontradicted  evidence  on  these 
subjects.  Such  evidence  shows  (and  most  residents 
of  the  San  Francisco  Bay  Area  well  know)  that  both 
San  Jose  and  the  cities  in  the  vicinity  thereof  such 
as  Palo  Alto,  Los  Altos,  Los  Gatos  and  others,  are 
within  the  trading  area  of  San  Francisco,  and  that 
San  Francisco  retail  stores  in  the  central  shopping 
district  expect  and  regularly  receive  a  portion  of  their 
business  from  residents  of  such  commmiities.  Appellee 
opened  his  store  in  San  Jose  under  the  name 
''Lerner's''  after  appellant  had  leased  a  location  but 
prior  to  the  time  that  appellant  was  able  to  open 
its  planned  store  in  San  Jose.  But  the  evidence  leaves 
no  doubt  that  prior  to  the  opening  of  appellee's  store 
appellant  was  doing  business  with  persons  residing 
"in  and  about  the  city  of  San  Jose",  and  had  taken 
definite  steps  to  maintain  its  patronage  and  enlarge 
its  activities,  and  as  a  part  of  its  plan  and  practice 
of  expanding  its  organization  into  the  area  near  its 
San  Francisco  and  Oakland  stores  had  procured  said 
location  and  said  lease. 

Appellant's  plan  to  open  one  of  its  stores  in  San  Jose  was  de- 
layed by  the  outbreak  of  the  war. 

Paragraph  TV  of  the  findings  adverts  to  the  fact 
that  appellant  had  leased  premises  in  San  Jose  in 
1941  and  that  the  premises  were  occupied  by  sub-ten- 
ants at  the  time  of  trial.  But  again,  the  finding  is  in- 
complete and  misleading:  there  is  no  reference  to  the 
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evidence  that  appellant  was  required  to  reconstruct 
the  leased  premises  after  July  1942,  that  the  war 
and  construction  limitations  intervened,  and  that  ap- 
pellant was  therefore  required  to  postpone  reconstruc- 
tion and  the  use  of  most  of  the  premises  for  one  of 
its  stores,  as  required  by  its  lease,  until  the  lifting 
of  construction  regulations. 

Appellant  was  the  first  to  do  business  under  the  name  "Lerner" 
with  residents  of  San  Jose. 

What  has  been  said  above  concerning  Paragraph 
VII  of  the  findings  applies  equally  to  the  additional 
portions  of  said  paragraph  wherein  it  is  found  that 
appellee  is  not  doing  business  in  any  area  or  market 
previously  entered  by  appellant  and  that  appellee  is 
not  in  competition  with  appellant.  There  is  no  evi- 
dence to  support  such  finding  and  there  is  uncontra- 
dicted evidence  pointed  out  hereinabove  which  shows 
that  appellant's  stores  in  San  Francisco  and  Oakland 
had  regular  and  continual  patronage  from  residents  of 
San  Jose  and  communities  nearby  and  that  there 
is  a  substantial  amount  of  trade  with  San  Fran- 
cisco stores  by  persons  who  resided  in  such  cities. 


II.     RECAPITULATION  OF  BASIC  FACTS. 

Appellant  submits  that  imder  the  authorities  which 
have  considered  factual  situations  like  the  one  at 
bar  ])re,iudicial  error  was  committed  in  these  omis- 
sions of  the  lower  (Jourt  to  make  findings  upon  ma- 
terial matters  and  in  the  making  of  fuidings  which 
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are  clearly  contrary  to  the  evidence.  The  relevant  au- 
thorities, to  which  we  shall  refer,  uniformly  hold  that 
the  evidence  contained  in  the  record  at  bar  entitled 
appellant  as  a  matter  of  law  to  an  injunction  against 
appellee,  even  though  the  nature  and  extent  of  the 
relief  to  be  granted  appellant  may  lie  in  the  exercise 
of  sound  legal  discretion. 

Properly  analyzed  the  record  definitely  and  clearly 
establishes  the  following  salient  facts  as  to  which  find- 
ings should  have  been  made  in  accordance  with  the 
evidence  which  has  been  detailed  above: 

1.  Over  a  period  of  twenty-eight  years  beginning 
in  1919  appellant's  business  had  been  built  up  and 
through  policy,  plan  and  practice  had  been  expanded 
into  particular  areas  throughout  the  country  so  that 
at  the  time  of  trial  appellant  had  181  stores  in  41 
states  and  the  District  of  Columbia; 

2.  The  formal  designation  by  appellant  of  its  stores 
is  ''Lerner  Shops",  but  the  majority  of  its  patrons 
and  prospective  customers  know  and  refer  to  appel- 
lant and  its  stores  as  ''Lerner's"; 

3.  Appellant  expanded  into  California  in  1930,  and 
prior  to  the  time  that  appellee  opened  a  store  des- 
ignated as  "Lerner's"  in  San  Jose  appellant  had  had 
thirteen  stores  in  this  state,  two  of  which  are  in 
San  Francisco  and  one  in  Oakland; 

4.  In  the  operation  of  its  business  in  California 
it  has  been  the  policy,  plan  and  practice  of  appellant, 
like  that  of  other  chain  store  organizations,  first  to 
establish  its  stores  in  populous  cities  and  in  the  best 
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retail  business  sections  thereof,  and  after  building 
up  a  patronage  from  the  residents  of  the  area  from 
which  such  cities  draw  their  trade,  to  use  such  patron- 
age as  a  nucleus  for  new  stores  in  the  smaller  com- 
munities suburban  to  such  populous  cities; 

5.  In  conformity  with  such  policy  appellant  first 
opened  its  stores  in  the  Bay  area  in  San  Francisco 
and  Oakland  in  1934  and  1935  and  thereafter  leased 
or  purchased  additional  locations  for  stores  on  the 
San  Francisco  peninsula,  one  of  which  was  in  San 
Jose.  Appellant  negotiated  a  lease  of  the  San  Jose 
location  in  1941,  the  term  to  commence  July  1,  1942 
when  j)re-exi  sting  tenancies  of  the  premises  would 
expire.  However,  the  advent  of  the  war  and  govern- 
mental restrictions  on  reconstruction  thereafter  pre- 
cluded appellant  from  carrying  out  the  obligations  of 
its  lease  to  reconstruct  and  occupy  most  of  the  lo- 
cation with  one  of  its  stores,  at  any  time  prior  to 
the  date  that  appellee  opened  his  store  in  San  Jose 
on  Jmie  1,  1944; 

6.  Appellant's  regular  business  records,  consist- 
ing of  exchange,  refund  and  adjustment  slips  and 
l^hotostats  of  checks  received  from  patrons,  as  well 
as  the  testimony  of  appellant's  employees,  demon- 
strate beyond  doubt  that  appellant's  stores  in  San 
Francisco  and  Oakland  were  patronized  regularly 
and  continually  by  residents  of  San  Jose,  Palo  Alto 
and  Redwood  City  and  other  communities  to  the  ex- 
tent of  hundreds  of  transactions  each  year.  Similarly, 
a  survey  made  among  persons  upon  Market  Street  in 
San  Francisco  and  the  micontradicted  testimony  of 
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the  employees  of  appellant,  proved  beyond  argument 
that  appellant's  stores  in  San  Francisco  and  Oakland 
receive  substantial  patronage  each  day  from  persons 
who  were  its  customers  in  stores  in  other  cities  at 
some  prior  time; 

7.  In  May,  1944,  and  admittedly  with  prior  knowl- 
edge of  the  existence  of  appellant  and  its  stores 
throughout  the  country,  appellee  designated  his  newly 
opened  store  in  San  Jose  as  ''Lerner's".  Appellee's 
name  is  Wilfred  A.  Lerner.  He  had  never  been  in 
the  retail  business  anywhere,  had  never  been  in  any 
business  in  San  Jose  and  had  never  operated  or  been 
connected  with  a  previous  business  designated  as 
"Lerner 's".  All  of  the  items  of  merchandise  which 
appellee  carried  were  also  offered  for  sale  in  appel- 
lant's stores  and  the  price  ranges  of  the  two  busi- 
nesses overlapped; 

8.  Appellee's  store  draws  patrons  from  an  area 
which  includes  Palo  Alto,  Redwood  City,  Los  Altos 
and  other  cities  which  are  also  within  the  trading 
area  of  San  Francisco  and  Oakland ; 

9.  In  announcing  the  opening  of  his  store  and 
after  beginning  business  appellee  ran  advertisements 
in  the  San  Jose  newspapers  offering  for  sale  articles 
of  merchandise  which  are  the  same  as  those  offered 
in  appellant's  stores,  and  which  advertised  neither 
prices  nor  quality.  Such  advertisements  featured  the 
name  '' Lerner 's"; 

10.  Employees  in  each  of  appellant's  stores  in  San 
Francisco  and  Oakland  have  from  time  to  time  en- 
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countered  patrons  who  have  patronized  or  visited  ap- 
pellee's store  under  the  mistaken  idea  that  it  was  one 
of  appellant's  stores.  Moreover,  appellee  himself  testi- 
fied that  persons  coming  into  his  store  as  often  as 
once  or  twice  a  month  asked  him  if  he  was  related 
to  the  people  who  have  the  store  in  San  Francisco. 

11.  Appellant's  business  is  widely  known  and  its 
good  will  is  extremely  valuable,  appellant's  reputa- 
tion being  that  it  sells  up-to-date,  well-styled  items 
at  prices  which  are  lower  than  those  of  competitors. 
Appellant  operates  upon  a  margin  of  gross  profit  of 
approximately  33-1/3  per  cent  while  that  of  appellee 
is  approximately  42  per  cent,  thereby  enabling  ap- 
pellant to  sell  the  same  or  comparable  merchandise 
for  less  than  the  prices  charged  by  competitors,  in- 
cluding appellee. 


III.  BY  REASON  OF  THE  FACTS  THAT  APPELLANT'S  STORES 
ARE  KNOWN  AND  REFERRED  TO  AS  "LERNER'S",  AND 
ITS  STORES  IN  SAN  FRANCISCO  AND  OAKLAND  HAVE 
REGULAR  CUSTOMERS  IN  SAN  JOSE  AND  NEARBY  PENIN- 
SULA CITIES  AND  ARE  CONTINUALLY  PATRONIZED  BY 
RESIDENTS  OF  SUCH  AREA,  APPELLANT  WAS  ENTITLED 
TO  AN  INJUNCTION  RESTRAINING  APPELLEE  FROM 
OPENING  A  COMPETING  STORE  IN  SAN  JOSE  KNOWN  AS 
"LERNER'S". 

The  general  principle  according  to  which  the  rights 
of  the  parties  are  governed  is  stated  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  L.  E.  Water- 
man Company  v.  Modern  Pen  Company,  235  U.  S.  88, 
35  S.  Ct.  91,  59  L.  ed.  142,  146,  as  follows: 
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''But,  whatever  generality  of  expression  there 
may  have  been  in  the  earlier  cases,  it  now  is  es- 
tablished that  w^hen  the  use  of  his  own  name  upon 
his  goods  by  a  later  competitor  will  and  does  lead 
the  public  to  understand  that  those  goods  are 
the  product  of  a  concern  already  established  and 
well  know^n  under  that  name,  and  when  the  profit 
of  the  confusion  is  known  to,  and,  if  that  be  ma- 
terial, is  intended  by,  the  later  man,  the  law  will 
require  him  to  take  reasonable  precautions  to 
prevent  the  mistake.  Herring-Hall-Marvin  Safe 
Co.  V.  Hall's  Safe  Co.,  208  U.  S.  554,  559,  52  L. 
ed.  616,  620,  28  Sup.  Ct.  Rep.  350.  There  is  no 
distinction  between  corporations  and  natural  per- 
sons in  the  principle,  which  is  to  prevent  a 
fraud." 

This  principle  w^as  applied  by  this  Court  in  the 
case  of  Horlick's  Malted  Milk  Corporation  v.  Hor- 
luck's  Inc.,  9  Cir.,  59  F.  (2d)  13,  wherein  this  Court 
held: 

''Defendant  seeks  to  justify  its  use  of  the  word 
'Horluck's'  in  its  name  and  in  its  advertising 
of  malted  milk  upon  the  ground  that  the  surname 
of  its  founders  and  principal  stockholders  is 
'Horl/(ck'.  As  a  general  proposition,  a  person  has  a 
right  to  use  his  own  name  in  connection  with  any 
business  which  he  carries  on  honestly.  Howe  Scale 
Co.  V.  Wyckoff,  Seamans  &  Benedict,  198  U.  S. 
118,  25  S.  Ct.  609,  49  L.  ed.  972.  But  where  a 
personal  name  has  become  associated  in  the  minds 
of  the  public  with  certain  goods  or  a  particular 
business,  it  is  the  duty  of  a  person  with  the  same 
or  similar  name,  subsequently  engaging  in  the 
same  or  similar  business  or  dealing  in  like  goods, 
to  take  such  affirmative  steps  as  may  be  necessary 
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to  prevent  his  goods  or  business  from  becoming 
confused  with  the  goods  or  business  of  the  es- 
tablished trader.  Herring-Hall -Marvin  Safe  Co. 
V.  Hall's  Safe  Co.,  208  U.  S.  554,  559,  28  S.  Ct. 
350,  52  L.  Ed.  616;  L.  E.  Waterman  Co.  v.  Modern 
Pen  Co.,  235  U.  S.  88,  35  S.  Ct.  91,  59  L.  Ed. 
1 42    *   *   *  " 

The  foregoing  cases  were  concerned  with  the  use  of 
a  name  as  applied  to  a  product  but  the  law  is  well 
settled  that  there  is  no  difference  between  the  rule 
which  governs  those  cases  and  that  which  is  appli- 
cable with  respect  to  the  use  of  a  name  to  designate 
a  business.  This  was  recently  pointed  out  by  the  Su- 
preme Court  of  California  in  the  case  of  Academy 
of  Motion  Picture  Arts  and  Sciences  v.  Benson,  15 
Cal.  (2d)  685,  wherein  the  factual  problem  was  not 
like  that  at  bar,  but  the  Court  had  occasion  to  define 
the  rules  by  which  the  law  of  California  measures 
the  rights  of  the  parties  in  this  class  of  cases.  The 
Court  there  held: 

"The  defendant  has  adopted  a  name  which  prima 
facie  is  broad  enough  in  its  concept  to  be  mis- 
taken by  the  ordinary  unsuspecting  person  for 
the  institution  created  by  the  incorporators  of 
the  plaintiff.  The  plaintiff  has  stated  a  cause  of 
action  which,  if  supported  by  proof,  would  en- 
title it  to  the  relief  sought,  or  which  would  re- 
quire the  defendant  to  alter  her  trade  name  by 
some  designation  calling  attention  to  the  limited 
scope  of  her  school  in  order  to  prevent  confusion 
with  the  institution  or  society  represented  by  the 
plaintiff — as  stated  by  Justice  Holmes  in  Her- 
ring-II  all- Marvin  Safe  Co.   V.  Hall's  Safe   Co., 
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208  JJ.  S.  554,  559  (28  Sup.  Ct.  350,  52  L.  Ed. 
616),  'so  as  to  give  the  antidote  with  the  bane.' 

<<*  *  *  And  it  does  not  appear  necessary  that  the 
parties  be  in  competitive  businesses  or  that  the 
injury  has  already  occurred.  It  is  sufficient  if  the 
names,  although  not  identical,  are  sufficiently 
similar  to  cause  confusion  and  injury.  (Colo- 
rado National  Co.  v.  Colorado  Nat.  Bayik  of  Den- 
ver, 95  Colo.  386  (36  Pac.  (2d)  454)  ;  Standard 
Oil  Co.  of  New  Mexico,  Inc.  v.  Standard  Oil  Co. 
of  California  (C.C.A.),  56  Fed.  (2d)  973;  see 
note  with  cases  cited,  QQ  A.L.R.,  at  pp.  967,  968, 
971,  972.)  The  general  principle  is  thus  stated  in 
Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co.,  32  Fed. 
94,  at  page  97;  'Similarity,  not  identity,  is  the 
usual  recourse  when  one  party  seeks  to  benefit 
himself  by  the  good  name  of  another.  What  simi- 
larity is  sufficient  to  effect  the  object  has  to  be 
determined  in  each  case  by  its  own  circumstances. 
We  may  say,  generally,  that  a  similarity  which 
would  he  likely  to  deceive  or  mislead  an  ordi- 
nary nnsuspecting  customer  is  obnoxious  to  the 
law.'  (See,  also,  26  R.C.L.,  p.  888,  and  cases  cited 
in  the  note.) "  (Italics  added.) 

Cases  factually  analogous  to  the  case  at  bar. 

And  in  cases  where  the  evidence  has  been  similar 
to  that  presented  in  the  case  at  bar  it  has  been  uni- 
formly held  by  the  Courts,  including  those  of  Cali- 
fornia, that  such  evidence  entitled  the  plaintiff  to  re- 
lief. The  cases  which  have  dealt  with  the  problem 
establish  that  a  plaintiff  who  has  first  used  a  par- 
ticular name  in  a  business  is  entitled  to  protect  his 
good  will  and  reputation  against  a  later  comer  desig- 


39 


nating  his  business  by  the  same  or  a  similar  name 
even  though  the  stores  or  places  of  business  of  the 
l)arties  are  in  different  communities,  if  the  later  comer 
is  doing  business  within  the  actual  trading  territory 
or  the  normal  area  of  exj^ansion  of  the  plaintiff. 

Such  a  factual  situation  was  considered  by  the  Cali- 
fornia District  Court  of  Appeal  in  the  case  of  George 
H.  Benioff  v.  David  Benioff  and  Fred  Benioff,  64 
Cal.  App.  745,  222  Pac.  835.  In  that  case  the  plaintiffs, 
beginning  in  1915,  had  conducted  a  retail  fur  busi- 
ness in  San  Francisco  under  the  name  of  ''Hudson 
Bay  Fur  Co."  The  business  was  extensively  adver- 
tised in  San  Francisco  and  Oakland.  Some  circulars 
and  some  catalogues  soliciting  a  mail  order  business 
were  mailed  as  far  south  as  Bakersfield.  No  attempt 
was  ever  made  to  advertise  the  business  locally  in 
Los  Angeles.  Plaintiffs  had  made  sales  to  people 
who  resided  north  and  south  of  San  Francisco,  some 
in  Los  Angeles,  and  some  business  went  out  on  mail 
orders.  While  plaintiffs  were  investigating  certain 
propei*ty  in  Los  Angeles  in  February  1921  for  leas- 
ing and  opening  a  store  in  Los  Angeles,  the  defend- 
ants started  a  Hudson  Bay  Fur  Co.  to  engage  in  the 
retail  fur  business  with  its  principal  place  of  busi- 
ness in  Los  Angeles,  Plaintiffs  sued  and  obtained 
an  injunction  enjoining  defendants  from  engaging  in 
the  fur  business  in  California  under  the  name  Hud- 
son Bay.  Defendants  appealed,  contending  that  the 
injunction  was  erroneous  insofar  as  it  applied  to  liOS 
Angeles.  The  judgment  was  upheld  on  appeal,  the 
Court  stating  (p.  747)  : 
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''Appellants'  main  contention  is  that  respond- 
ents' business  is  confined  principally  to  the  San 
Francisco  bay  district  and  that  their  market  does 
not  extend  to  Los  Angeles;  that,  therefore,  any 
business  conducted  by  appellants  in  Los  Angeles 
would  not  be  in  competition  with  respondents  at 
all,  and  hence  could  not  be  unfair  competition. 
They  then  argue  that  the  right  to  protection  of  a 
trade  name  does  not  extend  beyond  the  market 
of  the  person  claiming  the  same,  and  that,  there- 
fore, respondents  are  not  entitled  to  protection 
against  the  use  by  others  of  their  trade  name  in 
Los  Angeles. 

''We  agree  with  the  rule  stated  by  appellants,  but 
in  its  application  they  have  assumed  a  state  of 
facts  directly  contrary  to  the  findings  of  the 
trial  court.  The  findings  are  in  part  to  the  ef- 
fect that  plaintiffs'  business  extends  over  the 
wiiole  of  the  state  of  California  and  that  they 
have  customers  in  all  the  principal  cities  of  the 
state;  that  the  business  conducted  by  the  said 
plaintiffs  has  been  and  is  known  to  all  persons 
dealing  with  them  and  throughout  the  whole  of 
the  state  of  California  as  the  Hudson  Bay  Fur 
Company;  'that  as  a  result  of  the  care,  attention, 
skill  and  strict  adherence  to  their  said  business 
and  through  their  honesty  and  fair  dealing  the 
said  plaintiffs  have  under  the  name  of  Hudson 
Bay  Fur  Company  established  throughout  the 
state  of  California  a  wide  and  honorable  reputa- 
tion as  a  fair  and  reliable  business  and  firm  to 
deal  with  and  the  said  plaintiffs  under  said  trade 
name  now  enjoy  throughout  the  whole  of  the  state 
of  California,  and  elsewhere,  a  good  reputation 
and  credit.'  *  *  * 
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'^We  are  satisfied  upon  reviewing  the  evidence 
that  it  supx)orts  these  findings,  and  that  the  two 
concerns,  engaged  in  the  same  character  of  busi- 
ness, under  identical  names  would  be  competing 
for  the  same  patronage.  It  can  scarcely  be  doubted 
that  this  would  result  in  deceiving  and  confusing 
the  public  to  respondent's  detriment.  This  is  held 
to  be  unfair  competition.  In  the  interest  of  fair 
dealing,  courts  of  equity  will  protect  the  person 
first  in  the  field  doing  business  under  a  given 
name  to  the  extent  necessary  to  prevent  deceit 
and  fraud  upon  his  business  and  upon  the  public. 
(Yellow  Cab  Co.  of  San  Diego  v.  Sachs,  191  Cal. 
238  (216  Pac.  33).)  For  this  purpose  the  second 
comer  may  be   enjoined  from  using  the  name. 
(Morton    v.    Morton,    148    Cal.    142    (1    L.R.A. 
(N.S.)  660,  82  Pac.  664) ;  Dodge  Stationery  Co. 
V.  Dodge,  145  Cal.  380  (78  Pac.  879)  ;  Hainque  v. 
Cyclops  Iron  Works,  136  Cal.  351  (68  Pac.  1014)  ; 
Bissell    Chilled   Plow    Works   v.    T.    M.    Bissell 
Plotv  Co.,  121  Fed.  357;  BaU  v.  Best,  135  Fed. 
434;  Juvenile  Shoe  Co.  v.  Federal  Trade  Com- 
mission,  289   Fed.    57) ;   and   this   is   true   eveyi 
though,  as,  in  this  case,  the  principal  places  of 
business  are  at  a  considerable  distance  from  each 
other.    (Bissell    Chilled   Plow   Works   v.    T.    M. 
Bissell  Plow  Co.,  121  Fed.  357,  371 ;  Northwestern 
Knitting  Co.  v.  Garon,  112  Minn.  321  (128  N.  W. 
288,  291);  Ball  v.  Best,  135  Fed.  434;  Juvenile 
Shoe  Co.  V.  Federal  Trade  Commission,  289  Fed. 
57.)"   (Italics  added.) 

We  have  not  overlooked  the  fact  that  the  decision 
in  Benioff  v.  Boiioff  was  ])ased  u})(>u  findings  of  the 
trial  C'ourt  in  favoi'  of  the  plaintiff.  Nevertheless, 
that  decision  is  aj)])licabk'  to  the  case  at  bar  because. 
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as  pointed  out  above  iindei-  the  evidence  contained  in 
the  record  the  trial  Court  exceeded  its  discretion  in 
failing  to  find  (1)  that  appellant's  business  extended 
into  the  cities  up  and  down  the  San  Francisco  pen- 
insula, including  San  Jose;  (2)  that  appellant's  busi- 
ness is  known  and  referred  to  as  "Lerner's";  (3)  that 
appellant  has  established  a  valuable  reputation  and 
good  will  for  its  stores;  (4)  that  appellant  and  ap- 
pellee compete  for  patronage.  The  decision  in  Benioff 
V.  Benioff  shows  clearly  that  such  matters  constitute 
most  material  issues  and  that  the  trial  Court  erred 
to  the  substantial  prejudice  of  appellant  in  its  han- 
dling of  the  evidence  and  findings  relating  thereto,  as 
has  been  pointed  out  hereinabove. 

Likewise,  the  fact  that  in  the  Benioff  case  it  ap- 
peared that  some  business  was  solicited  and  mailed 
out  to  southern  California  as  mail  order  business, 
does  not  differentiate  that  case  from  the  instant  one. 
The  decision  in  favor  of  the  plaintiff  was  sustained 
upon  the  principle,  equally  applicable  to  the  case  at 
bar,  that  in  spite  of  the  geographical  distance  between 
the  two  businesses,  the  plaintiff  was  regularly  doing 
some  business  with  the  residents  of  southern  Califor- 
nia, and  was  therefore  entitled  to  an  injunction 
against  a  later  comer  entering  that  trading  area  under 
a  confusingly  similar  name. 

The  problem  was  considered  and  similarly  deter- 
mined by  the  Supreme  Court  of  Washington  in  Gro- 
ceteria Stores  V.  Tehhetts,  162  Pac.  54.  The  facts  in 
that  case  are  stated  in  the  oi)inion  of  the  Coui't  and 
were  as  follows: 


43 


''This  action  was  brought  l)y  appellant,  a  corpo- 
ration, for  the  purpose  of  restraining  respondent 
from  in  any  manner  using  the  trademark  or 
tradename  'Groceteria.'  The  complaint  alleges 
that  appellant  has  opened  up  several  grocery 
stores  in  the  city  of  Seattle,  which  are  designated 
as  'Groceteria  No.  1,'  'Groceteria  No.  2',  and  'Gro- 
ceteria No.  3;'  that  it  has  been  selecting  and  pro- 
curing leasehold  interests  in  the  city  of  Tacoyna 
preparatory  to  going  into  business  in  that  city, 
and  that  it  has  been  doing  business  from  its  Se- 
attle office  with  people  iyi  the  city  of  Tacoma;  that 
appellant's  stores  are  operated  in  such  a  manner 
that  no  deliveries  are  made  to  purchasers  and  no 
clerks  employed,  each  purchaser  making  his  selec- 
tion and  paying  for  the  same  on  his  exit,  thus 
greatly  reducing  the  operating  expenses  of  the 
store  and  allowing  appellant  to  sell  groceries  at 
a  greatly  reduced  price,  and  that  the  trademark 
of  appellant  is  marked  upon  the  container  in 
which  the  goods  are  sold;  that  appellant  is  the 
first  person  in  the  state  of  Washington  to  use  the 
method  of  operating  a  grocery  store  as  described 
above,  and  has  used  large  sums  of  money  to  ad- 
vertise the  same ;  that  it  is  the  first  person  in  the 
state  of  Washington  to  use  the  word  'groceteria' 
as  a  trademark  or  tradename,  and  that  on  No- 
vember 10,  1915,  the  secretary  of  state  granted 
a  certificate  of  registration  of  such  trademark  to 
appellant;  that  respondent  M.  C.  Tebbetts  is  en- 
gaged in  conducting  a  grocery  business  in  the  city 
of  Tacoma,  and  has  placed  on  the  windows  of 
his  store  large  signs  containing  the  words  'Pacific 
Grocetei'ia,'  giving  particular  prominence  to  the 
word  'groceteria;'  that  respondent  is  using  the 
trademark  and  tradename  of  ai)pellant  in  order 


44 

to  convey  to  the  public  the  idea  that  he  is  mer- 
chandising and  trading  in  the  goods  of  the  plain- 
tiff, and  is  attaching  the  name  and  word  'Groce- 
teria' to  the  goods  sold  in  respondent's  store.  A 
demurrer  to  this  complaint  was  sustained.  As  ap- 
pellant elected  to  stand  upon  the  complaint,  a 
judgment  of  dismissal  was  entered  from  which 
the  appeal  is  taken."    (Italics  added.) 

The  trial  Court  denied  plaintiff  any  relief,  and 
plaintiff  appealed.  The  Supreme  Court  of  Washing- 
ton reversed  the  judgment,  and  held: 

''Relying  on  the  rule  announced  in  Eastern  Out- 
fitting Co.  V.  Manheim,  59  Wash.  428,  35  L.R.A. 
(N.  S.)  251,  110  Pac.  23,  respondent  asserts  that, 
as  appellant  has  established  no  place  of  business 
in  the  city  of  Tacoma  and  has  done  no  husmess 
there,  it  is  not  entitled  to  the  exclusive  use  of  the 
word  'groceteria'  in  that  commmiity.  It  is  true, 
in  Eastern  Outfitting  Co.  v.  Manheim,  we  held 
that  the  fact  to  be  ascertained  was,  what  is  the 
market  of  the  complaining  party  and  his  protec- 
tion in  the  use  of  his  tradename  is  coextensive 
with  his  market.  The  court  then  fomid  that  the 
plaintiff's  place  of  business  was  in  Seattle,  and 
it  was  doing  no  business  whatever  in  Spokane, 
and  was  therefore  not  entitled  to  the  use  of  the 
tradename  in  Spokane  as  against  defendant,  who 
had,  at  a  large  expense,  established  a  business  in 
Spokane.  The  rule  as  laid  down  in  the  Eastern 
Outfitting  Co.  case,  supra,  in  any  event  is  not 
applicable  here,  as  it  is  alleged  in  the  complaint, 
and  admitted  by  the  demurrer,  that  appellant  is 
doing  business  ivith  the  people  of  Tacoma,  which 
makes  Tacoma  a  part  of  its  market. 
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"It  is  not  here  intended  to  enjoin  and  prohibit 
the  method  of  doincj  business  pursued  by  respond- 
ent, but  only  the  piratical  use  of  the  tradename 
or  trademark  and  label  'Groceteria'  within  the 
state. 

''The  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent 
herewith."    (Italics  added.) 

A  leading  case  is  Siveet  Sixteen  Co.  v.  Sweet  ^'16" 
Shop,  Inc.,  8  Cir.,  15  F.  (2d)  920.  In  that  case  the 
essential  facts  are  also  stated  in  the  opinion  of  the 
Court  and  were  as  follows  (p.  920)  : 

''The  record  is  long,  but  the  salient  facts  are 
fairly  simple  and  not  involved.  They  run  thus: 
In  the  year  1916,  plaintiff  began  business  in  San 
Francisco,  as  a  dealer  in  women's  ready-to-w^ear 
clothing,  under  the  name  of  Sweet  Sixteen  Com- 
pany, a  corporation.  In  its  business  and  adver- 
tisements it  referred  to  many  of  its  garments  and 
goods  as  'Sweet  Sixteens,'  it  designated  its  sys- 
tem of  dealing  as  the  'Sweet  Sixteen  System,'  and 
it  sold  many  of  the  garments  kept  for  sale  by  it 
at  $16  per  garment.  In  the  beginning  it  had  but 
one  store.  It  prospered  in  such  wise  as  that,  by 
the  year  1921,  it  was  the  owner  of  five  stores,  two 
in  San  Francisco,  and  the  others  in  three  other 
cities  of  the  coast  states,  namely,  Los  Angeles, 
Portland  and  Seattle,  as  also  an  office  and  gen- 
eral purchasing  agency  in  New  York.  It  was  ad- 
vertising its  business  in  divers  trade  journals  and 
in  the  daily  newspapers  of  the  several  cities  in 
which  its  stores  were  located.  Some  75  of  these 
newspapers  were  daily  sold  and  read  in  Ftah.  Its 
annual  advertising  exi)endituv(^s  in  the  vear  last 
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mentioned  exceeded  $30,000,  and  in  the  year  in 
which  this  suit  was  begun,  amounted  to  more  than 
$120,000.  It  had  a  very  considerable  mail  order 
business,  through  which  it  sold  some  goods  in 
some  12  or  15  different  states,  among  which  was 
the  state  of  Utah.  While  the  business  done  thus 
in  the  state  of  Utah  was,  in  proportion  to  its  total 
business,  negJigihle,  it  was  making  efforts  to  in- 
crease it,  and  to  this  end,  in  the  year  1921,  it  sent 
some  1,500  of  its  printed  catalogues  into  that 
state.  In  the  year  1922  it  supplemented  this  sell- 
ing and  advertising  campaign  in  the  state  of  Utah 
by  distributing  therein  pictures  and  drawings  of 
many  of  the  articles  kept  by  it  for  sale. 

''Prior  to  1923,  and  about  the  year  1921,  it  put 
on  foot  tentative  plans  to  rent  and  establish  a 
store  in  Salt  Lake  City,  Utah.  These  plans  were 
not  consummated,  hoivever,  up  to  April  3,  1923, 
whe7i  defendant  started  in  Salt  Lake  City  a 
wholly  similar  business  (save  that  it  does  not  par- 
ticularly cater  to  the  mail  order  business),  deal- 
ing in  like  merchandise,  which  defendant  ran  and 
operated  under  the  name  of  the  Sweet  '16'  Shop, 
Inc.  *  *  *  there  is  left  no  question  in  the  case 
that  defendants  assiuned  this  name  with  full 
knowledge  of  its  use  by  plaintiff,  if  such  fact 
shall  be  of  controlling  importance. 

"The  record  discloses  fairly  numerous  instances 
wherein  dealers,  customers,  and  potential  custom- 
ers were  misled  by  the  similarity"  of  names  into 
mistaking  defendants'  business  for  that  of  plain- 
tiff. It  is  well  settled  that,  both  in  cases  of  un- 
fair competition  unaccompanied  w^ith  trade-mark 
infringement,  and  in  cases  of  infringement  of 
technical  or  common-law  trade-marks,  the  essence 
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of  the  wrong  consists  in  the  sale  or  mistaking  of 
the  goods  of  one  dealer  or  manufacturer  for  those 
of  anotlier,  and  that  this  essential  element  is  the 
same  in  both  classes  of  cases.  *  *  * 

''In  the  instant  case  defendants  Provol  and 
Wrigley,  while  they  were  copartnei-s,  before  they 
organized  defendant  ^corporation  and  before  they 
actually  began  business,  had  notice  of  plaintiff's 
prior  adoption,  appropriation,  and  use  of  the 
words  'Sweet  Sixteen'  to  designate  its  business, 
and  as  a  trade-mark  on  the  goods  in  which  plain- 
tiff was  dealing.  The  trial  court  so  found,  and 
the  facts  in  evidence  conclusively  so  disclose. 
Not  only  is  this  conclusively  shown  by  the  tele- 
gram sent  to  Provol,  notice  to  whom  as  a  part- 
ner was  notice  to  Wrigley  (20  R.C.L.  355),  but 
it  is  corroborated  by  other  evidence  in  the  case, 
some  of  which  is  suggestive,  if  not  sinister.  For 
example,  they  saw  fit  to  make  a  slight  change  in 
the  manner  of  representing  the  expression  'Six- 
teen' by  the  use  of  quoted  numerals  instead  of 
spelling  the  word  out,  as  plaintiff  does;  before 
they  began  business,  and  before  they  had  ever 
actually  used  this  mark,  they  registered  it  as  a 
trade-mark  with  the  secretary  of  state  of  Utah. 
Aside  from  the  finding  of  the  trial  court,  and  of 
the  conclusive  evidence  of  prior  notice,  the  two 
latter  j)recautions  are  such  as  would  not  ordi- 
narily be  taken  by  those  who  were  wholly  inno- 
cent of  plaintitt"'s  existence  and  of  its  use  of  the 
mark  in  controversy. 

"Apposite  to  the  exception  of  prior  appropriation 
of  the  field  of  trade  and  of  the  right  to  a  natural 
ex})ansi()n  into  such  field,  the  facts,  as  already 
said,   are  that   i)laintiff   in   1921,   and   some  two 
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years  before  defendant  began  business  under  the 
style  complained  of  here,  had  sent  some  1,500  of 
its  catalogues  into  Utah  and  to  Salt  Lake  City; 
in  1922  it  supplemented  these  catalogues  by  send- 
ing into  that  state  pictures  and  drawings  of  many 
of  the  goods  kept  and  sold  by  it ;  and  it  had  sold 
to  citizens  of  Utah  at  Salt  Lake  City  some  goods 
and  had  filled  some  mail  orders  there;  in  all, 
making  some  six  or  eight  sales  in  one  or  the  other 
of  the  above  ways.  Newspapers  containing  its 
advertisements  had  constantly  been  sold  in  Salt 
Lake  City  for  a  number  of  years  before  defend- 
ants did  the  act  here  complained  of.  Plamtift' 
avers,  and  the  evidence  discloses,  its  intention  to 
establish  a  store  in  Utah,  and  to  this  end  it  had 
already  taken  tentative  steps  till  the  acts  of  de- 
fendants forestalled  it. 

''From  the  above  cases  and  authorities,  and  many 
others  which  could  be  cited,  it  would  seem  to 
follow  inevitably,  that  if  'a  single  instance  of 
user,  with  accompanying  circumstances  evidenc- 
ing an  intent  to  establish  the  right  to  a  trade- 
mark' (Hopkins  on  Trademarks,  supra),  be  suffi- 
cient to  establish  such  right  in  San  Francisco, 
as  against  an  alleged  infringer  in  that  city,  then 
six  or  eight  instances  of  such  use,  by  sales  of 
trade-marked  goods,  accompanied  by  fairly  ex- 
tensive advertisements  in  certain  newspapers  cir- 
culated and  read  iii  Salt  Lake  City,  and  the  dis- 
tribution therein  of  many  catalogues  ought,  cete- 
ris paribus,  to  be  sufficient  user,  as  against  a  sub- 
sequent appropriator,  to  constitute  infringement 
by  the  latter  in  Salt  Lake  City. 

"Considering  the  case  as  it  was  presented,  and 
without  reference  to   any  other  questions,   save 


49 


those  mooted  in  the  pleadings,  the  briefs,  and 
arguments,  we  are  of  opinion  that  the  case  should 
be  reversed  and  remanded,  with  directions  to 
grant  to  plaintiff  the  relief  for  which  it  prays. 
Let  an  order  be  entered  accordingly,  with  costs 
to  be  taxed  in  favor  of  ai)pellant."  (Italics 
added.) 

In  the  Sweet  Sixteen  Co.  case,  six  or  eight  sales  by 
the  plaintiff,  accompanied  by  attempts  through  ad- 
vertising to  extend  its  business  in  Utah,  were  held  to 
constitute  prior  entry  into  the  area  and  to  give  the 
right  to  the  plaintiff  to  expand  therein  without  com- 
petition from  a  business  similarly  designated.  Appel- 
lant's case  for  an  injunction  is  even  stronger — for  ap- 
pellant had  an  established,  regular  business  with  resi- 
dents of  San  Jose  and  vicinity,  and  hundreds  of  trans- 
actions per  year  with  such  persons.  Appellant's  busi- 
ness was  known  and  patronized  by  such  persons,  prior 
to  the  time  appellee  designated  his  store  as  ''Ler- 
ner's",  without  the  necessity  of  appellant  advertising 
in  newsi^apers.  Appellant  was  therefore  first  in  such 
trading  area,  and  entitled  to  complete  its  plans  for 
expansion  therein  without  competition  from  another 
business  named  ''Lerner's". 

In  Western  Auto  Supply  Co.  v.  Knox,  10  Cir.,  93 
F.  (2d)  850,  plaintiff  alleged:  That  it  operated  a 
growing  chain  of  stores,  which  had  started  in  Kansas 
in  1909,  and  had  sj)read  throughout  the  west  with 
stores  in  Tulsa  and  in  Oklahoma  City;  that  it  mailed 
catalogues  throughout  the  State  of  Oklahoma  and  had 
established  a  mail  order  business  over  the  entire  state; 
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that  in  1933  defendant  established  a  store  in  Enid, 
Oklahoma,  under  the  name  Western  Auto  Salvage 
Company,  in  which  he  sold  automobile  accessories  and 
supplies ;  that  defendant  then  opened  additional  stores 
in  Perry,  Kingfisher,  Woodward,  Ponca  City  and 
Blackwell,  all  in  Oklahoma;  that  defendant's  name 
is  confusingly  similar  to  plaintiff's  trade  name  of 
''Western  Auto  Stores". 

A  separate  complaint  considered  by  the  Circuit 
Court  of  Appeals  in  the  same  opinion  alleged  a  simi- 
lar case  against  another  defendant  who  opened  stores 
mider  the  name  of  Western  Auto  Parts  Company — 
also  in  cities  other  than  Tulsa  or  Oklahoma  City. 

The  trial  Court  dismissed  both  comj^laints  and 
plaintiff  ai3pealed. 

The  Circuit  Court  of  Appeals  reversed  the  order 
of  the  trial  Court,  and  directed  that  the  complaints 
be  reinstated,  holdmg   (p.  852)  : 

"Argument  is  advanced  that  the  decree  should 
be  upheld  because  the  parties  are  not  direct  com- 
petitors. Neither  defendant  operates  a  store  in 
Tulsa  or  Oklahoma  City,  and  the  defendant  in 
the  first  case  deals  in  part  in  secondhand  mer- 
chandise while  plaintiff  vends  only  new  merchan- 
dise. But  both  defendants  conduct  their  business 
in  closely  comiected  towns  in  Oklahoma;  they 
draw  trade  from  territory  not  remote  from  the 
stores  of  plawtiff  and  from  territory  included  in 
the  mail  order  system  of  plaintiff;  and  the  second- 
hand merchandise  consists  of  accessories  and 
parts  for  all  makes  of  automobiles.  The  right  to 
restrain  a  jmiior  in  the  field  is  not  confined  to 
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cases  of  actual  market  conii)etition  between  iden- 
tical products.  It  extends  to  a  case  in  which  one 
trader  re])resents  his  products  as  those  of  another. 
A  merchant  has  a  sufficient  economic  interest  in 
his  trade-name  to  restrain  another  from  exploit- 
ing it  in  the  sale  of  his  merchandise,  even  though 
the  two  are  not  engaged  in  the  manufacture  or 
distribution  of  the  identical  or  like  products. 
Standard  Oil  Co.  of  New  Mexico  v.  Standard  Oil 
Co.  of  California,  supra;  Yale  Electric  Corp.  v. 
Robertson,  2  Cir.,  26  F.  2d  972 ;  Wisconsin  Elec- 
tric Co.  V.  Diunore  Co.,  6  Cir.,  35  F.  2d  555 ;  Hor- 
lick's  Malted  Milk  Corp.  v.  Horluck's  Inc.,  9  Cir., 
59  F.  2d  13;  Phillips  v.  Governor  &  Co.,  supra; 
Colorado  Nat.  Co.  v.  Colorado  Nat.  Bank,  95  Colo. 
386,  36  P.  2d  454;  Churchill  Downs  Distilling  Co. 
V.  Churchill  Downs,  Inc.,  262  Ky.  567,  90  S.  W.  2d 
1041.  The  facts  alleged  in  the  bills  and  admitted 
by  the  motions  bring  the  cases  well  within  the 
rule  enunciated  in  these  authorities. 

''The  decrees  are  severally  reversed  and  the 
causes  remanded,  with  direction  to  deny  the  mo- 
tions to  dismiss  the  bills."    (Italics  added.) 

It  is  worthy  of  note  that  the  principle  of  decision 
applied  in  the  foregoing  case,  to  wit,  that  actual 
market  competition  is  not  necessary  in  this  class  of 
case  in  order  to  entitle  a  plaintiff  to  relief,  is  identical 
with  the  rule  applied  by  this  Court  in  the  following 

cases: 

Del  Monte  Special  Food  Co.  v.  California  Pack- 
ing Corp., '34:  F.  (2d)  774; 
FhiUips  V.  Governor  d-  Co.,  79  F.  (2d)  971. 
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The  recent  case  of  Brool's  Bros.  v.  Brooks  Clothing 
of  California,  Ltd.,  60  F.  Supp.  442,  decided  by  the 
District  Court  for  the  Southern  District  of  California, 
is  quite  similar  in  many  respects  to  the  instant  case, 
although  it  also  presented  a  number  of  questions  not 
present  here.  The  plaintiff,  Brooks  Brothers,  a  cor- 
poration with  its  princii^al  place  of  business  in  New 
York  City,  sued  and  obtained  an  injunction  restrain- 
ing unfair  competition  in  the  use  of  the  name 
"Brooks"  by  the  defendant  Brooks  Clothing  of  Cali- 
fornia, Ltd.,  whose  principal  place  of  business  was 
in  Los  Angeles.  Both  parties  sell  chiefly  men's  wear- 
ing apparel.  Plaintiff's  only  retail  store  was  in  New 
York  City  where  its  predecessors  had  begun  its 
business  early  in  the  nineteenth  century.  Plaintiff's 
business  in  other  parts  of  the  country  was  carried  on 
by  mail  order  and  by  traveling  representatives  who 
called  upon  only  a  select  clientele.  However,  in  1939, 
long  after  defendant  began  business,  plaintiff  estab- 
lished a  sales  agency  in  San  Francisco  and  another 
one  in  Los  Angeles.  Defendant  began  business  in 
1924  under  the  partnership  name  of  "Brooks  Cloth- 
ing Company"  with  a  single  retail  store,  and  later 
incorporated.  That  business  was  developed  so  that 
at  the  time  of  the  trial  defendant  was  operating  a 
chain  of  15  stores  all  located  in  the  populous  cities 
in  Southern  California,  except  for  one  store  which 
was  located  in  San  Jose.  Defendant  did  not  use  its 
full  name  on  its  store  fronts  or  on  its  advertising; 
instead  it  used  only  the  word  "Brooks". 
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In  the  Brooks  case  the  trial  Court  determined,  as 
the  opinion  shows,  that  the  defendant's  original  use 
of  the  name  "Brooks"  was  without  wrongful  intent 
and  that  plaintiff  had  not  shown  any  actual  diversion 
of  business.  The  defendant  in  that  case,  as  in  the 
case  at  bar,  denied  that  there  was  any  competition 
between  its  business  and  that  of  plaintiff,  both  by 
reason  of  the  fact  that  plaintiff  had  not  had  any 
established  place  of  business  in  California  prior  to 
the  time  that  defendant  opened  its  stores  in  this  State, 
and  that  the  two  businesses  catered  to  different  classes 
of  trade. 

In  issuing  an  injunction  in  favor  of  the  plaintiff, 
the  Court  rendered  an  extended  opinion  in  which  the 
law  as  established  in  this  Ninth  Circuit  is  carefully 
analyzed.  With  respect  to  certain  of  the  points  which 
are  applicable  under  the  evidence  and  the  issues  con- 
tained in  the  record  in  the  case  at  bar,  the  opinion 
in  the  Brooks  case  holds  as  follows: 

(p.  450)  : 
''Consequently,  the  courts,  in  both  trademark  and 
unfair  competition  cases,  have  held  that  where 
the  dominant  portion  of  a  trademark,  tradename 
or  business  has  become  identified  in  the  mind  of 
the  public  with  the  first  user,  he  will  be  protected 
in  the  use  of  the  name,  even  against  a  new-comer 
having  the  same  surname." 

(p.  453)  : 
''And,   while   the   })laintiff's   top   prices   may  be 
higher,    it   does   sell    men's    clothing    within    the 
lower  range  of  the  defendant.     This  fact  so  ob- 
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viously  means  competition  that  it  would  seem 
unnecessary  to  advert  to  it.  Yet,  the  ardor  of 
counsel  for  defendant  in  contending  that  there 
is  no  actual  competition  calls  for  comment.  They 
postulate  a  differentiation  between  the  businesses 
based  upon  the  dissimilarity  of  the  merchandise 
of  the  two  parties  and  its  'appeal'  to  the  differ- 
ent social  groups  from  which  they  seek  custom. 
You  camiot  divide  the  clothing  business  into  cate- 
gories, according  to  the  social  group  on  which  it 
may  depend  for  patronage.  It  may  well  be  that 
a  purchaser  of  clothes  chooses  to  go  to  one  store, 
rather  than  to  another,  because  it  carries  the  type 
of  clothes  he  likes,  just  as  a  j^erson  may  go  to  a 
tailor  who  charges  $135  to  $150  for  a  suit  of 
clothes,  while  another  prefers  to  patronize  one 
who  charges  $75.  But,  just  as  both  tailors  are 
in  'the  tailoring  business',  regardless  of  the  price, 
so  are  both  establishments  which  sell  ready-made 
clothing  in  the  clothing  business.  To  use  a  phrase 
made  famous  by  an  American  humorist,  just  as 
'Pigs  is  Pigs',  'Clothes  is  clothes'.  They  do  not 
cease  to  be  such  because  they  appeal  to  one  social 
group  rather  than  another.  Nor  do  the  persons 
engaged  in  selling  them  to  one  rather  than  an- 
other cease  to  be  in  the  clothing  business  com- 
petitively. Even  if  the  goods  be  not  in  competi- 
tion, the  law  protects  a  merchant  in  his  interest 
'in  other  goods,  services  or  businesses  which,  in 
view  of  the  designation  used  by  the  actor,  are 
likely  to  be  regarded  by  prospective  purchasers 
as  associated  with  the  source  identified  by  the 
trademark  or  tradename.'  Here,  as  the  evidence 
shows,  through  long  use,  the  word  'Brooks'  has 
become  identified  with  the   clothes  sold   by  the 
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plaintiff.  And  the  law  does  not  require  that  there 
be  actual  diversion  of  trade.  It  is  sufficient  that 
the  imitation  be  of  a  character  which  is  likely  to 
have  that  result.  In  considering  a  case  like  this, 
we  mast  take  into  cofisideration  the  habits  of  the 
America/n  buying  public.  Just  as  America^is  are 
prone  to  abbreviate  names,  and  Young  Men's 
Christian  Association  became,  first,  the  Y.  M.  C. 
A.,  and  later — especially  among  the  soldiers — the 
Y,  so  do  they  abbreviate  longer  business  names. 
And  Sears,  Roebuck  &  Co.  become  Sears,  J.  W. 
Robinson  Co.  becomes  Robinson's,  R.  H,  Macy 
c£'  Co.  becomes  Macy's,  John  Wanamaker  becomes 
Wanamaker's,  Tiffany  dc  Co.  becomes  Tiff'any's, 
a/nd  John  B.  Stetson  becomes  Stetson's,  More,  if 
a  person  has  achieved  successful  manufacturing 
or  merchandising  in  a  particular  field,  the  average 
American,  who  constitutes  our  buying  public,  will 
identify  the  name  with  the  product.  So  Tiffany 
spells  jewelry,  Waterman,  fountain  pens.  Ford 
and  Chrysler,  automobiles.  Hoover,  cleaners,  Wal- 
tham  and  Elgin,  watches.  Standard,  oil  products, 
Stetson,  hats.  When,  over  the  radio,  we  hear  the 
announcement  that  the  Standard  Symphony  Hour 
will  be  heard,  we  need  not  be  told  that  it  is  spon- 
sored by  the  Standard  Oil  Company.  When  a 
person  informs  us  that  he  has  bought  a  Ford,  he 
need  not  add  that  it  was  an  automobile.  And 
when  he  buys  a  Stetson,  we  know  that  he  is  buy- 
ing a  hat.  By  the  same  token,  one  would  close 
his  eyes  to  reality  if,  in  the  face  of  the  record  in 
this  case,  one  would  hold  that  'Brooks'  does  not 
mean  the  clothes  of  'Brooks  J>rothers'  because 
its  customers  come  from  'the  chisses'  rather  than 
'the  masses.'    Ours  is  an  unstratified  society  with 


56 


constant  mobility  of  persons.  Absent  a  'caste' 
system,  there  can  be  no  'caste'  in  merchandising. 
As  prospective  customers,  'the  Colonel's  lady  and 
Judy  O 'Grady'  (or  their  male  equivalents)  'are 
sisters'  (or  brothers)  'under  the  skin.' 

The  conclusion  is,  therefore,  inescapable  that  the 
plaintiff  and  the  defendant  are  competing  in 
selling  clothes  and  that,  in  this  field,  the  word 
'Brooks'  has  acquired  a  secondary  meaning  to 
the  benefit  of  which  the  plaintiff  alone  is  entitled, 
and  in  the  protection  of  which,  courts  will  aid." 

(p.  461) : 
"The  assumption  that  because  the  defendant,  be- 
ginning in  1924,  operated  stores  in  California  and 
used  'Brooks'  in  its  business  name,  it  acquired 
priority  in  the  local  market,  might  apply  to  one 
who  came  later.  But  'Brooks  Brothers'  were  first 
in  the  California  trade  long  before  that  date.  So 
the  argument  based  on  this  case  cannot  hold, 
unless  we  adopt  the  untenable  theory  that,  be- 
cause they  appealed  to  a  different  clientele,  the 
doctrine  of  'confusion  of  source'  does  not  apply." 
(Italics  added.) 

It  is  to  be  noted  that  in  determining  that  the  plain- 
tiff in  the  Brooks  case  was  entitled  to  an  injunction, 
the  Court  did  not  differentiate  between  particular 
cities  in  California  since  it  appeared  that  the  plaintiff 
had  been  first  in  the  field  in  this  State.  Thus  the  de- 
fendant's "Brooks"  store  in  San  Jose  was  the  closest 
place  of  business  in  northern  California  to  plaintiff's 
sales  agency  in  San  Francisco.  In  the  case  at  bar  the 
evidence  clearly  established  the  existence  all  up  and 
down   the   San   Francisco   peninsula,   including    San 
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Jose,  of  customers  of  appellant  and  a  wide  acquaint- 
ance on  the  part  of  the  purchasing  public  with  its 
stores.  The  distance  between  San  Francisco  and  San 
Jose  is  quite  as  immaterial  in  the  instant  case  as  the 
Court  in  the  Brooks  case  considered  it  to  be. 

Likewise  worthy  of  note  is  the  Court's  reference  to 
the  well  known  fact  that  it  is  the  habit  of  the  buying 
public  to  know  and  refer  to  well  known  business  con- 
cerns by  an  abbreviation  of  the  name,  and  in  the 
possessive, — such  as  "Macy's".  The  evidence  in  the 
instant  case  demonstrates  that  appellant  is  known  to 
millions  of  customers,  and  that  the  majority  of  per- 
sons know^  and  refer  to  it  as  ''Lerner's".  As  the 
Court  reasoned  in  the  Brooks  case,  appellee's  store 
was  bound  to  be  considered  as  connected  with  appel- 
lant, no  matter  what  ''class"  of  customers  appellee 
dealt  with. 

In  Rhea  v.  Bacon,  5  Cir.,  87  F.  (2d)  976,  it  ap- 
peared that  for  many  years  prior  to  1935,  plaintiif 
and  his  predecessors  had  operated  a  hotel  known  as 
''Inn-By-The-Sea",  located  on  the  Gulf  of  Mexico  on 
the  Mississippi  coast.  It  had  been  widely  advertised 
and  was  nationally  known.  In  1935  the  defendants 
opened  a  hotel  on  the  Gulf  of  Mexico  near  Fort 
Walton,  Florida,  under  the  name  "Inn-By-The-Sea". 
Both  hotels  are  on  the  Scenic  Highway  along  the 
coast  of  the  Gulf  of  Mexico,  about  200  miles  apart. 
The  defendant  also  adopted  certain  features  of  con- 
struction imitative  of  plaintiff's  hotel.  The  District 
Court  dismissed  plaintiff's  complaint  to  enjoin  de- 
fendant from  using  said  name.  Plaintiff  appealed 
and  the  Circuit  Court  of  Appeals  in  reversing  the 
District  Court  held  (p.  977)  : 
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^'The  real  controversy  in  this  case  arises  out  of 
the  distance  between  the  two  hotels,  but,  since  the 
parties  solicit  the  same  customers  and  cater  to 
the  same  trade,  they  come  into  direct  competition 
with  each  other,  and  the  distance  is  not  a  defense 
in  equity  to  appellants'  suit,  as  it  is  not  a  barrier 
in  fact  to  appellants'  injury  by  appellees." 

In  Terminal  Barber  Shops,  Inc.  v.  Zoherg,  2  Cir., 
28  F.  (2d)  807,  the  plaintiff  built  up  a  valuable  good 
will  in  the  operation  of  barber  shops  in  New  York 
City  under  the  name  ''Terminal".     Plaintiff  had  no 
place  of  business  in  New  Jersey.     Defendant  began 
operating  in  New  Jersey  as  "Terminal  Beauty  Par- 
lors", and  later  opened  a  shop  in  New  York.     The 
district  judge  confined  the  plaintiff's  relief  to  an  in- 
junction directed  against  defendant's  operations  in 
New  York,  although  some  of  plaintiff's  business  came 
from  New  Jersey  and  its  name  was  well  known  there. 
Plaintiff  appealed.     The   Circuit   Court   of  Appeals 
enlarged  the  relief  granted  plaintiff  so  as  to  include 
New  Jersey  as  w^ell  as  New  York,  holding  (p.  809) : 
''The  plaintiff  has  constantly  extended  the  use  of 
its  name  within  the  territory  where  the  defend- 
ants are  now  carrying  on  business,  and  there  was 
extensive  knowledge  of  plaintiff's  name  and  what 
it  stood  for  in  the  matter  of  efficient  service  in 
the  field  where  the  defendants  subsequently  came 
to  establish  themselves.    As  a  suhseqaent  user  of 
the  name,  endeavoring  to  take  the  benefit  of  the 
reputation  of  the  plaintiffs  goods  in  this  tvay,  or 
to  forestall  the  extension  of  its  trade,  they  com- 
mitted  an   injury   for  tvhich   equity   will   afford 
injunctive  relief  even  though  the  trade-mark  has 
not  been  registered  under  the  statute.    The  de- 
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fendants  are  unquestionably  attempting  to  benefit 
by  the  reputation  of  the  plaintiff. 
"In  Hanover  Star  Milling  Co.  v.  Metcalf,  240  U. 
S.  403,  416,  36  S.  Ct.  357,  361   (60  L.  Ed.  713), 
the  Supreme  Court  said  that  'since  it  is  the  trade, 
and  not  the  mark,  that  is  to  be  protected,  the 
trade-mark   acknowledges    no    territorial    bound- 
aries of  mmiicipalities  or  states  or  nations,  but 
extends  to  every  market  where  the  trader's  goods 
have  become  known,  and  identified  by  his  use  of 
the  mark,'  and  further  that,  where  two  parties 
independently  are  employing  the  same  mark  upon 
goods  of  the  same  class,  in  separate  markets,  one 
wholly  remote  from  the  other,  prior  appropria- 
tion  is   immaterial,   unless   it   appears   that   the 
second  adopter  has  selected  the  mark  with  the 
same  design  inimical  to  the  interest  of  the  first 
user,  so  as  to  take  the  benefit  of  his  reputation 
for  his  goods  or  to  forestall  the  expansion  of  his 
trade.     Whether  the  name  of  a   corporation  be 
recorded  as  a  trade-mark  or  trade-name,  or  both, 
the  law  affords  protection  against  its  appropria- 
tion,  where   the   general    purpose   thereof   is   to 
obtain    a    competitor's    business,    which    he    has 
established  or  which  might  be  justly  in  the  field 
of  the  expansion  of  his  business.    American  Steel 
Foundries  v.  Robertson,  269  U.  S.  372,  46  S.  Ct. 
160,  70  L.  Ed.  317. 

"In  Sweet  Sixteen  Co.  v.  Sweet  '16'  Shop,  Inc. 
(CCA.)  15  F.  (2d)  920,  the  plaintiff  had  estab- 
lished its  business  for  women's  retail  clothing 
under  the  name  'Sweet  Sixteen  Co.,'  with  shops 
in  San  Francisco,  Los  Angeles,  Portland,  and 
Seattle.  The  defeiidant  in('or])<)rated  und(^i'  the 
laws  of  Uinh  and  began  ])laniiing  the  establish- 
ment of  a  store  in  Salt  Lake  City  using  a  similar 
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name  'Sweet  ''16"  Shop.'  The  argument  was 
there  advanced  that  the  defendant  had  started  in 
a  distant  city,  but  the  court  held  that  although 
the  plaintiff  had  no  shop  in  Utah,  it  should  be 
protected  by  injunction  against  the  use  by  de- 
fendant of  its  name.  In  Buckspan  v.  Hudson 
Bay  Co.  (CCA.)  22  F.  (2d)  721,  an  injunction 
was  granted  against  the  name  of  'Hudson  Bay 
Fur  Company'  by  a  firm  in  Dallas,  Texas,  where 
the  plaintiff  had  no  place  of  business  and  where 
the  defendant  w^as  engaged  in  the  sale  of  manu- 
factured furs  and  fur  garments,  whereas  the 
plaintiff,  which  had  been  in  existence  since  1670, 
had  established  a  world  business,  with  a  valuable 
good  will  and  having  periodical  sales  in  London, 
which  were  attended  by  buyers  from  the  United 
States,  and  where  the  plaintiff  dealt  in  raw  furs. 
The  defendant  had  been  in  business  for  more  than 
10  years,  but  the  court  held  that  the  trade-name, 
having  a  deceptive  similarity  to  that  of  the  plain- 
tiff, enabled  the  defendant  to  sell  furs  as  those 
of  the  plaintiff,  thereby  deceiving  the  public.  The 
plaintiff  had  no  place  of  business  in  the  United 
States,  but  had  a  market  here.  In  the  case  under 
consideration,  the  plaintiff  had  no  place  of  busi- 
ness in  New  Jersey,  but  had  patrons  and  a  good 
will  established  there.  See,  also,  Rice  &  Hutchins 
V.  Vera  Shoe  Co.  (CCA.)  290  F.  124;  Hub 
Clothing  Co.  v.  Cohen,  270  Pa.  487,  113  A.  677; 
British-American  Tobacco  Co.  v.  British-Ameri- 
can Cigar  Stores  Co.  (CCA.)  211  F.  933,  Ann. 
Cas.  1915B,  363. 

u*  *  *  After  20  years  of  industry  and  erudition, 
and  the  expenditure  of  large  sums  of  money, 
plaintiff*  has  established  an  extensive  and  valuable 
good  will,  using  the  mark  'Terminal'  throughout 
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this  period  of  years.  It  has  become  so  well  de- 
fined and  associated  with  the  plaintiff's  business 
that  to  permit  another  to  use  the  word  '  Terminal ' 
would  be  a  serious  and  constant  injury  to  the 
plaintiff's  business,  and  must  be  prohibited.  The 
harm  done  is  irreparable,  and  the  plaintiff  must 
be  protected  in  the  time  intervening  between  its 
application  for  a  preliminary  injunction  and 
final  hearing.  The  decree  will  be  modified,  so  as 
to  enjoin  the  defendants'  use  of  the  word  'Ter- 
minal,' alone  or  in  combination  with  other  words, 
as  a  trade-name  under  which  they  shall  conduct 
their  business  in  both  New  Jersey  and  New 
York."  (Italics  added.) 

In  Bainhow  Shops  v.  Rainbow  Specialty  Shops 
(1941),  27  N.Y.S.  (2d)  390,  the  facts  showed,  that 
plaintiff  and  its  predecessors,  since  1921,  had  sold 
ladies'  apparel  and  specialties  under  the  name  "The 
Rainbow  Shop"  and  "Rainbow  Shop",  that  plaintiff 
had  six  stores  in  Brooklyn;  that  its  name  was  well 
known,  that  plaintiff'  formerly  conducted  a  branch  at 
Hempstead,  Long  Island,  and  was  presently  seeking 
to  locate  stores  in  Jamaica,  Hempstead  and  Great 
Neck,  and  that  from  20  to  25  per  cent  of  plaintiff's 
business  emanated  from  that  general  territory. 

In  1934  defendants  opened  a  store  in  Great  Neck, 
and  later  a  store  in  Manhasset,  Nassau  County,  Long 
Island,  called  "The  Rainbow  Specialty  Shop"  or 
"The  Rainbow  Shop". 

The  Court,  in  enjoining  defendant's  use  of  its  name, 
held: 

"During  the  course  of  the  trial  I  intimated  that 
a  prior  trader  is  entitled  to  equitable  protection 
in  the  exclusive  use  of  his  trade  name  not  only 
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within  the  immediate  locality  where  his  business 
has  been  previously  conducted  but  also,  as  here 
within  such  territory  as  may  reasonably  be  ex- 
pected to  constitute  a  likely  field  of  normal  expan- 
sion. I  am  inclined  to  adhere  to  that  even  after 
a  studied  reflection.  See  Ball  v.  Broadway  Ba- 
zaar, 194  N.  Y.  429,  87  N.  E.  674;  Stewarts  Sand- 
wiches, Inc.  v.  Sewards  Cafeteria,  Inc.,  D.  C.  60 
F.  (2d)  981;  63  C.J.  p.  444." 

In  Steivarts  Sandwiches,  Inc.  v.  Seward's  Cafe- 
teria, Inc.,  60  F.  (2d)  981  (D.  Ct.  N.Y.),  the  plaintiff 
operated  cafeterias  known  as  '^Stewarts".  Defendant 
opened  a  cafeteria  on  149th  St.,  New  York,  imder  the 
name  of  "Sewards".  Defendant  placed  in  front  of 
its  cafeteria  a  sign  reading  '^ Coming  Soon!  Another 
Seward's  Cafeteria".  In  granting  an  injunction  the 
District  Court  held  (p.  981)  : 

*'The  affidavits  do  not  convincingly  establish  that 
defendant  dressed  its  store  front,  or  furnished  its 
cafeteria  so  as  to  simulate  any  distinctive  appear- 
ance common  to  the  plaintiff's  chain  of  cafeterias, 
or  that  either  the  plaintiff  or  defendant  dressed 
their  cafeterias  in  any  distinctive  manner.  It 
appears,  however,  that  the  defendant  did  place  in 
front  of  its  premises.  No.  378  East  149th  Street, 
in  the  horotigh  of  the  Bronx,  for  a  lease  of  ivhich 
the  plaintiff  had'  prior  the^-eto  negotiated,  a  sign 
reading:  'Coming  Soon!  Another  Seward's  Cafe- 
teria.' Defendant  in  fact  never  had  conducted  a 
cafeteria  under  this  name.  Plaintiff  had  been 
operating  at  great  expense  and  with  considerable 
success  nine  cafeterias  with  which  the  name 
'Stewart's'  had  become  associated,  serving  daily 
in  the  city  of  New  York  approximately  38,000 
people  and  doing  a  business  of  about  $2,800,000 
annually. 
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''The  only  purpot-ye  which  defendant  could  have 
had  in  thus  falsely  advertising  must  have  been 
to  give  to  the  public  the  impression  that  07te  of 
plaintiff's  cafeterias  was  about  to  be  opened  on 
the  premises.  *  *  * 

"The  fact  that  the  defendant's  cafeteria  is  located 
on  149th  street  and  that  plaintiff's  nearest  cafe- 
teria is  located  at  50th  street  does  not  place 
defendant's  cafeteria  beyond  the  area  in  which 
plaintiff  is  entitled  to  protection.  Especially  in 
view  of  the  fact  that  the  cafeterias  are  in  a 
populous  city  closely  knit  by  swift  means  of 
transportation  and  that  plaintiff  is  operating  an 
expanding  system  of  chain  stores,  it  is  entitled  to 
protection  over  the  'territory  which  may  be  rea- 
sonably expected  to  be  within  the  normal  expan- 
sion of  the  business.'  Western  Oil  Refining  Co. 
V.  Jones  (CCA.)  27  F.  (2d)  205."  (Italics 
added.) 

There  are  a  number  of  additional  authorities  which 
support  and  apply  the  rule  as  stated  and  applied  in 
the  above  decided  cases.    They  are: 

R.  H.  Macy  <jt  Co.,  Inc.,  v.  Colorado  Clothing 

Mfg.  Co.,  10  Cir.,  68  F.  (2d)  690; 
White  Toiver  System  v.  White  Castle  System, 

6  Cir.,  90  F.  (2d)  67; 
Western  Auto   Supply   Co.   v.   Western  Auto 

Supply  Co.  (D.Ct.  N.H.),  13  F.  Supp.  525; 
Grocers  Baking  Co.  v.  Sigler,  6  Cir.,  132  Fed. 

(2d)  498,  499 ; 
Brass  Rail,  Inc.  v.  Ye  Brass  Rail  of  Massa- 
chusetts, Inc.   (D.  Ct.  Mass.),  43  F.  Supp. 
671; 
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Ada/tn  Hat  Stores  v.  Scherper  (D.  Ct.  Wis.),  45 

F.  Supp.  804; 
Stork  Restaurant,  Inc.  v.  Mareiis  (D.  Ct.  Pa.), 

36  F.  Supp.  90; 
Hub  Clothing  Co.  v.  Cohen  (Pa.),  113  A.  677. 

We  have  cited  and  quoted  at  length  from  the  above 
decisions,  in  order  to  show  how  fully  appellant's  legal 
position  is  supported  by  the  authorities.  Such  au- 
thorities lead  to  the  conclusion  aptly  stated  by  the 
Court  in  BilVs  Gay  Nineties,  Inc.  v.  Fischer,  41  N.  Y. 
Supp.  (2d)  234,  236,  that: 

'' Nothing  is  more  firmly  grounded  today  than, 

that  distance  is  not  a  defense." 

Under  the  evidence  and  the  law,  appellant's  stores, 
as  an  expanding  group  of  stores,  designated  and 
known  to  the  public  by  the  name  '^Lemer's"  is 
entitled  to  the  protection  of  that  name  as  against 
appellee  both  by  virtue  of  the  fact  that  appellant 
has  an  established  trade  in  San  Jose  and  vicinity 
and  the  further  fact  that  that  area  represents 
a  territory  into  which  appellant  normally  would 
expand  and  where  it  planned  to  locate  one  of  such 
stores.  Appellant's  business  in  San  Jose  and  sur- 
rounding communities  represents  a  small  percentage 
of  its  total  business,  but  appellant  continually  obtains 
a  portion  of  its  business  from  that  area  and  has  many 
regular  customers  residing  therein.  The  cited  author- 
ities make  it  clear  that  appellant's  rights  are  based 
upon  the  fact  that  it  was  first  to  do  business  with 
the  people  of  San  Jose  and  vicinity  and  that  that 
area  is  within  the  area  of  its  normal,  i^lanned  expan- 
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sion,  rather  than  upon  a  showing  that  appellant  does 
any  particular  amount  of  business  in  that  territory. 

Moreover,  the  rule  established  by  the  authorities 
works  no  hardship  or  injustice  upon  a  newcomer  in 
business.  Neither  his  right  to  do  business  nor  his 
right  to  conduct  it  under  his  own  name  is  placed  in 
jeopardy.  The  rule  merely  requires  that  he  build  his 
business  u])on  its  own  merit  rather  than  upon  the 
basis  of  what  other  persons  have  done  at  a  prior  date 
through  effort  and  the  investment  of  their  resources. 
Appellee,  upon  opening  his  store,  was  as  likely  to 
succeed  mider  his  name  of  "Wilfred  A.  Lerner"  as 
under  the  designation  which  he  selected.  But  he  was 
not  justified  in  using  a  designation  which  would  oper- 
ate to  obtain  for  himself  the  benefit  of  appellant's 
established  reputation.  And,  as  the  Brooks,  the  Macy 
and  other  cases  show,  a  concern  such  as  appellant 
which  has  pioneered  and  established  a  valuable  busi- 
ness under  the  name  of  ''Lerner"  in  the  line  of  busi- 
ness into  which  appellee  was  an  untried  newcomer, 
might  find  its  good  will  constantly  threatened  and 
subjected  to  injury  at  the  hands  of  persons  such  as 
appellee,  unless  such  newcomer  was  under  the  duty 
annomiced  in  the  authorities,  to  wit,  to  adopt  and 
use  a  name  which  serves  to  distinguish  clearly  be- 
tween the  established  and  the  new  business. 

Appellee  submits  that  both  on  principle  and  under 
the  rule  of  law  established  by  the  authorities,  appel- 
lant is  entitled  to  an  injunction  against  ap])ellee  in 
the  case  at  bar,  and  that  the  trial  Court  erred  in  deny- 
ing appellant  any  relief. 
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IV.  APPELLEE  DID  NOT  ACT  IN  GOOD  FAITH  IN  DESIGNAT- 
ING HIS  STORE  AS  "LERNER'S"  AND  SHOULD  BE  RE- 
STRAINED FROM  USING  THE  NAME  "LERNER"  AS  HIS 
TRADE  NAME.  THE  LEAST  RELIEF  TO  WHICH  APPEL- 
LANT IS  ENTITLED  IS  AN  INJUNCTION  REQUIRING  AP- 
PELLEE TO  REFRAIN  FROM  USING  THE  NAME  "LERNER" 
UNLESS  IT  IS  ACCOMPANIED  BY  DISTINGUISHING  FEA- 
TURES  DISPLAYED    WITH   EQUAL  PROMINENCE. 

Appellant  alleged  (Tr.  6)  and  endeavored  to  prove 
by  evidence  discussed  hereinabove,  that  appellee  de- 
liberately attempted  to  obtain  the  benefit  of  appel- 
lant's established  reputation  and  good  will  by  desig- 
nating his  store  as  ''Lerner's".  The  evidence  showed 
that  appellee's  background  did  not  make  his  name  a 
recognized  one  in  San  Jose  or  in  the  retail  business 
anywhere,  that  he  well  knew  of  appellant's  business 
and  stores,  that  he  was  unable  to  give  any  logical 
explanation  for  adoption  of  the  designation  ^'Ler- 
ner's",  that  he  accompanied  the  opening  of  his  store 
with  misleading  newspaper  advertisements,  and  that 
he  continued  to  refuse  to  give  equal  prominence  to 
his  given  name  or  any  other  feature  which  would 
distinguish  his  store  from  appellant's  stores. 

The  first  advertisement  which  appellee  published  in 
the  San  Jose  newspapers  stated  (Tr.  12)  : 
'*  Ladies 
For  You  Soon 
Lerner's 

70  South  First  St. 
Watch 
Wait" 

This  was  followed  by  an  advertisement  which  set 
forth  that  (Tr.  14)  : 
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''LERNER'S 

70  S.  First  St.,  San  Jose 
Makes  a  Spectacular  Entrance!" 

After  his  store  had  been  opened  approximately  one 
week,  appellee's  newspaper  advertisement  (Tr.  15) 
expressed  appreciation  for  acceptance  of  the  new 
store  and  closed  with  the  words: 

*'As  always — Lerner's" 

Appellant  submits  that  the  only  fair  and  logical  in- 
ference to  be  drawn  from  the  evidence  is  that  appel- 
lee, a  newcomer  in  the  retail  business,  deliberately 
sought  to  obtain  the  benefit  of  appellant's  established 
reputation  and  good  will,  and  that  the  trial  Court 
erred  in  finding  (Tr.  33,  Finding  V)  that  appellee 
acted  in  good  faith  in  designating  his  store  as  '*Ler- 
ner's"  and  in  his  conduct  in  connection  therewith. 
An  advertisement  along  the  same  lines  as  appellee's 
''Ladies,  Watch,  Wait"  advertisement  constituted  a 
part  of  the  evidence  against  an  alleged  unfair  trader 
in  the  case  of  Stetvaris  Smidwiches,  Inc.,  v.  Seward's 
Cafeteria,  Inc.,  supra,  60  F.  (2d)  981,  and  the  Court, 
in  holding  that  an  injunction  should  be  issued,  com- 
mented on  the  defendant's  advertisement  as  follows 
(p.  981) : 

"The  only  ])urpose  which  defendant  could  have 
had  in  thus  falsely  advertising  must  have  been 
to  give  to  the  public  the  impression  that  one  of 
plaintiff's  cafeterias  was  about  to  be  opened  on 
the  premises 


*  *  * >) 


The  Court's  statement  in  that  case  is  equally  ap- 
plicable to  appellant's  sequence  of  advertisements  in 
the  case  at  bar.    A  i)erson  entering  for  the  first  time 
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a  business  in  which  his  name  is  unknown,  would  not 
herald  the  arrival  of  such  new  business  solely  by  ref- 
erence to  a  well-established  name,  nor  close  his  ad- 
vertisements with  the  words,  "As  always",  miless  his 
purpose  was  to  create  an  impression  which  is  not  in 
consonance  with  the  facts,  and  to  obtain  the  benefit 
of  the  good  will  which  is  attached  to  such  well-estab- 
lished name.  Appellant  earnestly  contends  that  under 
the  evidence,  appellee  should  be  enjoined  from  using 
the  name  "Lerner"  or  even  the  name  ''Wilfred  Ler- 
ner"  as  his  trade  name,  as  has  been  ruled  with  re- 
spect to  deliberate  unfair  competitors  by  the  cases 
which  have  considered  the  matter. 

J.  A.  Dougherty's  Sons,  Inc.  v.  Dougherty,  36 
F.  Supp.  149; 

Goldberg  v.  Goldberg  (Ga.),  126  S.  E.  823; 

P.  J.  Tierney  Sons,  Inc.  v.  Tierney  Bros.,  Inc. 
(App.  Div.),  224  N.  Y.  S.  144; 

Westphal  v.  Westphal  (App.  Div.),  215  N. 
Y.  S.  4. 

However,  if  it  is  assumed,  contrary  to  what  appel- 
lant believes  to  be  the  sound  conclusion,  that  the  trial 
Court  did  not  abuse  its  discretion  in  concluding  that 
appellee  acted  in  good  faith  when  he  chose  and  used 
the  designation  "Lerner's",  appellant  was  neverthe- 
less under  the  evidence  and  under  the  authorities  en- 
titled to  an  injunction  which  would  serve  to  prevent 
confusion  as  to  the  relationship  of  the  two  businesses 
and  protect  appellant  against  imfair  competition.  The 
lower  Court  was  of  the  view,  emphasized  by  that 
Court  during  the  trial  (Tr.  317),  that  even  if  an  in- 
junction were  granted,  the  decree  should  not  require 


69 

that  the  distingTiishing  features  to  be  used  by  appel- 
lee, such  as  his  given  name,  must  be  displayed  with 
equal  prominence  as  the  name  ''Lerner".  In  fact, 
after  commenting  that  any  use  by  appellee  of  his 
given  name,  regardless  of  the  manner  in  which  he 
subordinated  it  to  his  surname,  would  meet  the  re- 
quirements of  the  law,  the  trial  Court  showed  some 
impatience  with  appellant's  contrary  view  and  stated 
(p.  317)  : 

"Of  course,  that  might  not  satisfy  the  particular 
requirements  or  some  standard  that  the  plaintiff 
wanted,  but  looking  at  it  as  an  impartial  third 
person  it  would  seem  to  me  to  be  sufficient,  and 
that  is  why  I  could  not  understand  why  you  had 
to  go  and  litigate  this  matter." 

Here  again,  the  view  of  the  trial  Court  was  erro- 
neous. Undei'  the  authorities,  even  if  appellee  acted 
without  any  intent  to  trade  upon  the  good  will  of 
appellant,  nevertheless,  the  least  relief  to  which  a]> 
pellant  is  entitled  is  an  injunction  against  any  use 
of  the  name  ''Lerner"  by  appellee  which  is  not  ac- 
companied by  other  distinguishing  features  such  as 
his  given  name  displayed  with  equal  prominence. 

A  review  of  the  authorities  which  have  given  con- 
sideration to  the  question  of  the  relief  to  which  plain- 
tiff is  entitled  against  a  defendant  with  the  same  sur- 
name, when  such  defendant,  even  though  acting  in 
good  faith,  has  caused  confusion  between  his  business 
and  a  previously  established  business,  discloses  that 
it  is  uniformly  required  that  such  a  defendant  use 
his  full  name  rathei-  than  his  surname  alone,  and  that 
he  give  equal  prominence  to  each  portion  of  such 
name. 
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In  Kaufman  v.  Kaufman,  123  N.  Y.  S.  699,  the 
plaintiff,  Benjamin  H.  Kaufman,  conducted  seventeen 
hat  stores  under  the  name  of  "Kaufman  hats".  The 
defendant,  Samuel  Kaufman,  opened  a  store  identi- 
fied b}^  a  sign  reading  ''Kaufman  hats".  There  were 
other  factors  present  in  tlie  case  which,  added  to  the 
use  of  the  name,  furnished  the  basis  for  the  issuance 
of  an  injunction.  With  respect  to  the  point  here 
under  consideration — the  type  of  relief  to  be  granted 
to  the  plaintiff — the  Court  held  that  defendant  should 
be  enjoined  from  using  the  name  "Kaufman"  on  the 
front  of  his  store  and  in  his  general  advertising, 

"unless,  in  connection  with  it  he  uses  his  first 
name  on  a  line  with  it  and  in  letters  of  equal 
size,"    (Italics  added.) 

In  one  of  the  most  recent  cases  on  the  subject,  Hor- 
lick's  Malted  Milk  Corporation  v.  Charles  Horlick,  7 
Cir.,  143  Fed.  (2d)  32,  the  plaintiff,  the  well-known 
distributor  of  Horlick 's  Malted  Milk,  sued  to  enjoin 
the  defendant,  Charles  Horlick,  from  distributing  a 
dog  food  under  the  name  of  Horlick  Dog  Food.  The 
District  Court  found  that  defendant  had  been  free 
from  fraud  or  misrepresentation  and  that  there  was 
no  actual  confusion  in  the  minds  of  the  public  be- 
tween plaintiff's  product  and  that  of  the  defendant. 
However,  the  District  Court  granted  an  injunction 
in  favor  of  the  plaintiff  which  provided  that  the  de- 
fendant should  be  restrained  from: 

"(a)  Using  the  name  'Horlick'  on  his  packages 
or  in  any  manner  in  connection  with  the  manu- 
facture and  sale  of  dog  food  without  using  in 
association  therewith  some  other  word  or  words 
which  shall  distinguish  his  ])roduct  from  plain- 
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tiff's  product,  which  word  or  tvords  shall  he 
priyited  in  type  of  (at)  least  one-half  the  size  of 
the  type  used  in  printing  the  name  ^Horlick.' 

*'(b)  Using  the  phrase  'Manufactured  by  Hor- 
lick  of  Horlicksville,  Racine,  Wisconsin,'  without 
using  in  connection  therewith  the  initials,  word 
or  words  as  set  forth  in  (a)  above."  (Italics 
added.) 

Feeling  that  the  District  Court  did  not  grant  it  the 
full  relief  to  which  it  was  entitled  the  plaintiff  ap- 
pealed from  that  portion  of  the  decree  which  permit- 
ted defendant  (1)  to  use  the  name  ''Horlick"  as  a 
designation  for  his  product  and  (2)  to  use  in  con- 
nection with  the  name  ''Horlick"  an  indication  of 
the  manufacturer  by  means  of  words  displayed  in 
type  only  half  the  size  of  the  name  ^^HorUck'\ 

On  appeal  the  Circuit  Court  of  Appeals  modified 
the  judgment  of  the  District  Court  and  while  refusing 
to  enjoin  the  defendant  from  the  use  of  his  name 
altogether — the  parties  selling  different  products — 
broadened  the  relief  in  favor  of  the  plaintiff,  stating 
and  ruling  as  follows  (p.  36)  : 

"The  obligation  resting  upon  defendant  in  using 
his  name  is  not  to  insure  that  ever}^  purchaser  will 
know  that  he  is  the  maker,  but  to  use  every  rea- 
sonable means  to  prevent  confusion.  Kellogg 
Company  v.  National  Biscuit  Co.,  305  U.  S.  Ill, 
121,  59  S.  Ct.  109,  83  L.  Ed.  73.  Because  of  all 
the  dissimilarities  noted  above,  and  because  the 
decree  requii'es  defendant  to  distinguish  his  ])rod- 
uct  from  plaintiff's  ])roduct,  we  are  not  pei-suaded 
that  plaintiff  should  have  the  exti'emely  bi-oad 
decree  it  seeks. 
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''We  conclude  that  defendant  may  use  his  name 
as  a  designation  for  his  product.  But  in  order 
to  carry  out  the  District  Court's  suggestion  (50 
F.  Supp.  417,  419)  that  '//  the  defendant  exer- 
cised the  reasonable  care  required,  he  would,  have 
used  his  own  name  and.  address,  such  as  "Manu- 
factured by  Charles  Horlick,  Horlicksville,  Ra- 
cine, R.F.D.,  Wisconsin",'  ai^d  further  to  elimi- 
nate the  possibility  that  purchasers  will  think  de- 
fendant's product  is  made  by  plaintiff,  the  decree 
will  he  modified  hy  enjoining  the  defendant  from 
using  the  name  'Horlick'  on  his  packages  and 
labels  except  in  combination  with  his  first  name, 
'Charles',  in  type  equally  large  and  conspicuous, 
and  from  using  the  phrase  'Manufactured  hy 
Horlick  of  Horlicksville,  Racine,  Wisconsin.'  He 
shall  substitute  in  lieu  of  the  last  phrase  the 
words,  'Manufactured  by  Charles  Horlick,  Hor- 
licksville, Racine,  Wisconsin'.  The  words,  'Manu- 
factured by  Charles  Horlick,  Horlicksville,  Ra- 
cine, Wisconsin,'  will  appear  in  letters  one-half 
the  size  of  the  printing  used  in  the  phrase 
'Charles  Horlick'  on  the  face  of  the  package. 

"When  the  modifications  herein  suggested  are 
carried  out,  there  will  be  no  poaching  on  the 
commercial  magnetism  of  plaintiff's  trade-mark, 
Mishawaka  Rubber  &  Woolen  Mfg.  Co.  v.  S.  S. 
Kresge  Co.,  316  IT.  S.  203,  205,  62  S.  Ct.  1022, 
86  L.  Ed.  1381,  and  defendant's  use  of  his  name 
will  be  wholly  honest,  and  hence  permissible.  See 
Aimotation  in  47  A.L.R.  1190. 

"The  decree  of  the  District  Court  will  be  modi- 
fied in  accordance  with  this  opinion,  and  as  modi- 
fied it  is  affirmed.''    (Italics  added.) 

In  Gottdiener  v.  Joe's  Restaurant   (Fla.),  149  So. 
646,  the  plaintiff  had  for  10  }'ears  conducted  a  res- 
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taurant  at  ^Fiaiiii  l^each,  Florida,  under  the  names: 
"Joe's  Restaurant"  and  'Moe's/'    Plaintiff's  restau- 
rant had  a(!quired  a  i-e])utation  for  excellence  in  cui- 
sine and  sei'vice.    Defendant  opened  a  restaurant  in 
Miami  Beach  under  the  trade  names  of  ''Little  Joe's 
Restaurant"  oi-  ''Litth-   Joe".    Amon^-   other  things 
which  furnished  the  basis  for  an  injunction,  defend- 
ant erected  an  electric  sign  over  his  place  of  business 
which  when  illuminated  brought  out  in  bold  relief  the 
word  "Joe's" — the  word   "Little"   in  much   smaller 
letters  being  ille,s:ible  at  a  comparatively  short  dis- 
tance.  The  trial  (^ourt  ordered  that  defendant  be  en- 
joined altogether  from  the  use  of  the  name  "Little 
Joe"  or  "Little  Joe's  Restaurant".    Defendant  ap- 
pealed.  A  majority  of  the  Su])reme  Court  of  Florida 
held  that  the  judgment  should  be  modified,  but  all  of 
the  members  of  the  Court  agreed  in  the  requirement 
that  the  word  "Little"  which  served  to  distinguish 
defendant's  restaurant  from  that  of  ])laintiff  should 
be  eciually  consi)icuous  at  all  times  with  the  remainder 
of  defendant's  name.    The  Court  stated  (p.  647): 
"The  writer  is  of  the  opinion  that  the  decree  of 
the   court   below,   in   view    of   all    circumstances 
shown  in  the  pleadings  and  evidence,  might  well 
be  affirmed  as  written,  but  the  majority  of  the 
court  are  of  the  opinion  that  the  terms  of  the 
injunction  granted  are  too  broad.    The  majority 
holding  is  that  the  injunction  of  the  defendant 
in  the  court  below  should  have  been  so  framed 
as  to  enjoin  the  defendant  from  using  or  main- 
taining in  connection  with  his  business  any  signs, 
placards,    or    other   means    of   advertisement   in 
which    the    word    'Tiittle'    i)receding    the    words 
'Joe's  Restaurant'  was  printed  or  framed  in  such 
small  type  of  characters  as  to  tend  to  confuse  tlie 
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identifying-  of  his  i-estaurant  business  with  that 
of  'Joe's  Restaurant';  tliat  is,  that  such  signs, 
placards,  and  means  of  advertisements  used  or  to 
he  used  hij  the  defendant  should  he  so  prepared 
as  to  make  the  word  'Little'  in  designating  the 
husiness  of  'Little  Joe's  Restaurant'  equally  con- 
spicuous with  the  succeeding  words  'Joe's  Res- 
taurant', so  as  to  prevent  any  confusion  in  the 
minds  of  the  public  between  the  businesses  re- 
spectively of  the  appellant  and  the  appellee. 

"It  follows  that  the  decree  as  granted  is  erro- 
neous and  must  be  reversed,  with  directions  for 
reforming  the  decree  so  as  to  conform  with  the 
holding  hereinabove  outlined." 

In  Foss  V.  Culhertson  (Wash.),  136  Pac.  (2d)  711, 
it  was  held  that  the  defendant  was  in  unfair  compe- 
tition with  the  plaintiff  in  including  in  defendant's 
trade  name  the  w^ord  "I^niversity"  in  comiection  with 
the  operation  of  a  transfer  and  storage  business.  The 
judgment  of  the  trial  Court,  however,  permitted  the 
defendant  to  use  the  name  "University"  in  connec- 
tion with  certain  phases  of  defendant's  business  and 
made  no  restriction  as  to  the  manner  in  which  said 
name  should  be  used.  The  plaintiff  appealed  to  the 
Supreme  Court  of  Washington  from  that  portion  of 
the  judgment.  The  Supreme  Court  of  Washington 
modified  the  judgment  of  the  trial  Court  as  follows 
(p.  720)  : 

"We  are  therefore  of  the  opinion  that  the  trial 
court  should,  in  addition  to  the  injunctive  relief 
granted  to  plaintiff,  also  have  enjoined  defendant 
from  using  the  word  University  in  connection 
with  the  words  storage  and  warehouse,  in  the 
mamier  in  which  they  have  been  used,  at  least 
so    long    as    defendant    operates    a   moving   and 
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transfer  business  as  well  as  a  storage  and  ware- 
house business. 

"However,  we  do  not  feel  justified  in  enjoining 
defendant  from  using  the  word  University  in  con- 
nection with  its  full  corporate  name,  and  we  are 
therefore  of  the  oi)inion  that  defendant  is  en- 
titled to  use  the  word  Uiversity  on  its  vans  and 
trucks,  on  its  warehouse  and  in  its  advertise- 
ments, in  connection  with  its  full  corporate  name, 
no  more  prominence  to  he  given  to  the  word  Um- 
versity  than  to  the  other  words  in  the  name/' 

In  L.  E.  Waterman  Co.  v.  Modern  Pen  Co.,  235 
U.  S.  88,  35  S.  Ct.  91,  59  L.  Ed.  142,  it  was  held  that 
the  defendant  was  under  a  duty  to  use  means  of 
avoiding  confusion  between  its  product  and  that  of 
the  plaintiff,  and  the  form  of  the  decree  granted  was 
that  the  defendant  was  required  to  refrain, — from 
the  use  of  the  name  "A.  A.  Waterman",  to  identify 
its  product  under  the  name  "Arthur  A.  Waterman 
&  Company",  and  to  use  an  explanatory  phrase, 
"Not  comiected  with  the  L.  E.  Waterman  Company", 
ivith  the  additional  requirement  that  the  explanatory 
phrase  ^'he  juxtaposed  in  equally  large  and  con- 
spicuous letters  ivhen  the  permitted  name  was  marked 
upo7i  any  part  of  the  fountain  pen  sold  by  the  defend- 
ant, or  upon  boxes  contaimng  stich  pens,  and  when- 
ever the  name  tvas  used  by  way  of  advertisement  or 
otherivise  to  denote  any  fountain  pens  made  or  sold 
by  the  defendant.'' 

In  Warshawsky  &  Co.  v.  A.  Warshawsky  <&  Co., 
257  111.  A])]).  571,  the  plaintiff  had  established  a  val- 
uable good  will  ill  the  business  of  selling  second-hand 
automobile  parts  and  accessories  under  the  name  of 
"  Warshawsky 's".    Defendant  went  into  competition 
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under  the  name  ''A.  Warshawsky  &  Co."  Upon  de- 
fendant's place  of  business  and  in  his  publicity  the 
letter  ''A"  was  always  made  less  conspicuous  than 
the  surname  "Warshawsky".  There  were  other  fac- 
tors discussed  by  the  Court  in  reaching  the  conclusion 
that  an  injunction  should  be  issued,  but  in  connection 
with  the  form  of  the  decree,  it  was  held  by  both  the 
trial  and  Appellate  Courts  that  in  the  use  of  his 
surname   defendant   should  be   enjoined  from   using 

it- 

"  unless  there  is  added  to  said  name  in  letters  of 
the  same  size,  type,  script  or  tvriting  hy  which 
said  name  is  displayed,  the  words  'not  connected 
with  Warshawsky  &  Co.,  a  corporation'  ". 

In  Stark  v.  Stark  Bros.  Nursery  and  Orchards 
Company,  8  Cir.,  257  Fed.  9,  the  Circuit  Court  of 
Appeals,  upon  appeal,  granted  the  plaintiff  the  addi- 
tional relief  of  requiring  the  defendants,  who  were 
adjudged  to  have  been  guilty  of  unfair  competition, 
to  attach  a  notice  to  all  of  their  circulars,  catalogues 
and  advertisements  and  required  that  such  notice 
must  be, — 

"in  form  as  co7ispicuous  as  the  body  of  such  cir- 
culars, catalogues  or  advertisements". 

In  R.  B.  Davis  Co.  v.  Davis,  2  Cir.,  75  F.  (2d) 
499,  the  defendant  commenced  distribution  of  baking 
powder  in  competition  with  plaintiff's  well  established 
product  under  a  label  which  featured  the  defendant's 
name  of  "Davis".  The  Circuit  Court  of  Appeals 
affirmed,  with  modification,  an  order  granting  a  tem- 
porary injunction  against  defendant,  stating  (p.  500)  : 
"Laying  aside  all  controverted  issues,  it  is  ap- 
parent that  the  defendant,  long  before  his  busi- 
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ness  could  have  become  substantial,  learned  that 
the  use  of  his  name  in  baking  powder  business 
would  be  likely  to  interfere  with  the  plaintiff's 
old  and  well-known  name.  Thereafter  he  went 
on  at  his  peril,  even  though  his  original  purpose 
was  innocent;  a  conclusion  which  we  are  by  no 
means  disposed  to  assume,  and  whose  determina- 
tion we  leave  open  for  the  hearing.  *  *  * " 

In  ordering  a  modified  form  of  preliminary  in- 
junction the  Circuit  Court  of  Appeals  held  that  the 
injunction  should  provide  that  defendant  be  re- 
strained,— 

''  'From  using  in  connection  with  the  sale  of 
baking  powder  other  than  the  plaintiff's  product, 
the  word,  "Davis",  unless  accompanied  by  the 
prefix,  '^  Julius  J.",  and  the  suffix,  ''not  connected 
with  the  R.  B.  Davis  Company,  manufacturers 
of  the  original  Davis  baking  powder."  Both 
prefix  and  suffix  are  to  he  in  type  of  the  same 
font,  size  and  color  as  the  word  *' Davis/' ' '' 

The  foregoing  authorities  show  that  the  proper  re- 
lief to  be  granted  to  plaintiff,  even  if  appellee  be 
considered  an  innocent  infringer,  must  include  the 
requirement  that  he  use  his  full  name  and  give  each 
word  equal  prominence  at  all  times.  Unless  at  least 
that  much  is  done,  the  attempt  to  remove  and  avoid 
confusion  may  prove  ineffective. 

Appellant's  right  to  an  injunction  was  not  affected  by  appel- 
lee's use  after  suit  was  commenced  of  the  name  "Wilfred" 
in  some  instances  and  in  subordination  to  his  surname. 

Finally,  it  was  also  suggested  during  the  trial  (Tr. 
317)  that  denial  of  any  relief  to  appellant  was 
warranted  by  reason  of  appellee  having  made  some 
changes  in  the  designation  of  his  store  after  the  suit 
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was  commenced.  No  finding  was  made  upon  this  point 
but  a  brief  consideration  of  such  suggestion  will  serve 
to  show  that  the  point  is  without  merit. 

The  evidence  showing  the  changes  made  by  appellee 
after  this  suit  was  begun  has  been  set  forth  in  detail 
hereinabove.  It  showed  that  in  using  his  given  name 
appellee  subordinated  it  to  the  name  ''Lerner".  At 
the  same  time  he  continued  to  use  the  designation 
''Lerner"  on  the  front  of  the  entrance  between  the 
two  show-windows  of  his  store.  (Plaintiff's  Exhibit 
No.  17,  Tr.  245.)  Moreover,  appellee  maintained 
throughout  the  trial  that  he  was  under  no  legal  obli- 
gation to  use  his  given  name  or  any  other  distin- 
guishing feature. 

The  record,  therefore,  rather  than  showing  that 
appellee's  conduct  subsequent  to  the  commencement 
of  suit  has  removed  the  threat  of  future  unfair  com- 
petition, shows  quite  clearly  that  appellee  is  deter- 
mined to  refrain  from  clearly  differentiating  his  store 
from  appellant's  stores. 

An  identical  situation  was  presented  in  the  case  of 
R.  H.  Macy  cfe  Co,,  Inc.  v.  Colorado  Clothing  Mfg.  Co., 
10  Cir.,  68  F.  (2d)  690.  In  that  case,  as  in  the  case 
at  bar,  the  defendant  used  distinguishing  features 
subsequent  to  the  commencement  of  the  litigation,  but 
failed  to  give  them  equal  prominence  with  the  name 
"Macy".  In  reversing  the  judgment  of  the  trial 
Court  and  directing  that  an  injunction  should  have 
been  issued,  the  Circuit  Court  of  Appeals  stated  (p. 
692): 

"Distinguishing  features,  which  are  not  so  placed 
or  used  as  to  be  sufficiently  prominent  to  prevent 
deception,  or  which  are  not  likely  to  attract  atten- 
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tion,  are  insufficient.  An  artifice,  such  as  the 
use  of  small  print  to  make  inconspicuous  the 
alleged  distinguishing  features,  shows  a  purpose 
to  effect  unfair  competition.  It  is  the  usual  arti- 
fice of  the  unfair  trader.  CoUinsplatt  v.  Finlayson 
(C.  C.  N.  Y.)  88  F.  693;  Kyle  v.  Perfection  Mat- 
tress Co.,  127  Ala.  39,  28  So.  545,  50  L.R.A.  628, 
85  Am.  St.  Rep.  78." 

See  also: 

Bradford  Baking  Co.  v.  Weber  Baking  Co.,  43 

Cal.  App.  570,  574; 
Pinaiid,  Inc.  v.  Huehschman,  27  F.   (2d)  531, 

555; 
Plant  Co.  V.  May  Mercantile  Co.,  153  F.  229, 

231; 
Sears  Roebuck  &  Co.  v.  Fed.  Trade  Comm.,  7 

Cir.,  258  F.  307,  310. 


CONCLUSION. 

Appellant  has  set  forth  the  evidence  in  detail  and 
has  quoted  from  the  authorities  at  considerable  length, 
because  problems  of  unfair  competition  in  trade,  to 
a  greater  extent  than  most  other  problems,  depend 
for  correct  analysis  u[)on  careful  consideration  and 
appraisal  of  the  detailed  items  of  evidence  and  sur- 
romiding  circumstances.  The  record  at  bar  contains 
the  necessary  evidence,  but  it  was  not  reflected  in 
the  findings,  and  it  was  inciunbent  upon  appellant, 
there  foi'e,  to  point  out  the  relevant  facts  and  to  es- 
tablish their  materiality  under  the  authorities. 

Appellant  submits  that  it  has  been  shown  herein- 
above by  references  to  both  the  evidence  and  the  au- 
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thorities  that  the  record  permits  of  no  other  concki- 
sion  than  that  appellant  fully  established  the  facts 
necessary  to  require  that  an  injunction  be  issued.  It 
appears : 

(1)  That  appellant  is  known  by  its  customers  and 
the  public  as  ''Lerner's",  the  very  same  designation 
chosen  by  appellee; 

(2)  That  appellant  has  adopted  and  pursued  a 
policy  of  expansion; 

(3)  That  San  Jose  is  within  appellant's  normal 
area  of  expansion  and  that  appellant  actually  ex- 
panded into  that  city  by  taking  a  lease  therein  in 
1941,  long  prior  to  the  time  that  appellee  opened  his 
store ; 

(4)  That  appellant  actually  has  customers  in  San 
Jose  and  nearby  communities; 

(5)  That  some  of  appellant's  customers  have  been 
confused  by  appellee's  designation  into  believmg  that 
appellant  had  opened  one  of  its  stores  in  San  Jose. 

Those  facts  entitle  appellant  to  relief,  and  to  that 
end  the  judgment  should  be  reversed  and  the  trial 
court  directed  to  find  the  material  facts  in  accordance 
with  the  evidence  as  hereinbefore  detailed,  and  upon 
the  basis  thereof  to  issue  an  injunction  in  favor  of 
appellant. 

Dated,  vSan  Francisco,  California, 
October  2, 1946. 

Respectfully  submitted, 

Jesse  H.  Steinhart, 

By  S.  A.  Laexar, 

Attorney  for  Appellant. 
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BRIEF  FOR  APPELLEE. 


I.    APPELLANT'S  SPECIFICATION  OF  ERRORS  PRESENTS 
NO  REVIEWABLE  QUESTION. 

It  is  apparent  from  appellant's  specification  of 
errors  that  this  appeal  is  in  fact  an  attempt  to  re- 
argue the  entire  case  in  the  expectation  of  induc- 
ing this  Court  to  come  to  a  different  conclusion,  upon 
the  entire  record.  This  is  revealed  by  the  indefinite 
and  generalized  nature  of  the  specification  of  errors, 
and  by  the  comments  of  appellant  upon  those  speci- 
fications. 

Under  the  heading  ''Specification  of  Errors"  ap- 
pellant states: 

"Appellant's  position  is  that: 

(1)  The  trial  Court  erred  in  refusing  to  make 
any  finding  on  certain  material  points  as  to  whicli 
the  evidence  was  uncontradicted; 


(2)  Many  of  the  findings  made  by  the  trial 
Court  are  not  supported  by  the  e\ddence; 

(3)  Under  the  uncontradicted  evidence  the 
Court  erred  in  refusing  to  grant  any  relief  to  ap- 
pellant in  connection  with  the  use  by  appellee 
of  the  name  'Lerner'."  (App.  Br.,  pp.  2-3.) 

(a)  Appellant's  specification  (1). 

The  first  specification,  that  ''the  trial  court  erred  in 
refusing  to  make  any  finding  on  certain  material 
points  as  to  which  the  evidence  was  uncontradicted", 
fails  to  point  out  what  the  so-called  "material  points" 
are,  so  that  it  may  be  ascertained  by  an  examination 
of  the  findings  whether  findings  were  in  fact  not 
made  upon  such  "points",  and  if  not,  whether  they 
are  "material". 

Similarly,  the  specification  fails  to  indicate  the  "un- 
contradicted evidence"  relied  upon  to  support  the 
"material  points",  so  that  it  may  be  ascertained 
whether  there  was  such  evidence,  and  whether  it  was, 
in  fact,  uncontradicted. 

(b)  Appellant's  specification  (2). 

The  second  specification,  that  "many  of  the  findings 
made  by  the  trial  court  are  not  supported  by  the  evi- 
dence", is  a  mere  generality.  There  is  no  indication 
as  to  which  of  the  "many"  findings  are  not  sup- 
ported by  the  evidence,  or  how  many  such  findings 
there  are,  so  that  it  may  be  ascertained  whether  the 
other  findings  which  are  supported  by  the  evidence, 
and  to  which  no  objection  is  taken,  are  sufficient  to 
sustain  the  judgment ;  and  if  not,  whether  the  findings 
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which  it  is  asserted  are  not  supported  by  the  evidence 
are  not,  in  actual  fact,  supported  by  the  evidence. 
Obviously,  in  the  absence  of  identification  of  the  par- 
ticular findings,  or  portions  of  findings,  which  are  as- 
serted to  be  unsupported,  it  is  impossible  to  divine 
what  particular  questions  are  presented  for  reviews 
The  objection  here  made  does  not  preclude  the  possi- 
bility that  there  are  material  findings  sufficient  to 
support  the  judgment  to  which  no  objection  is  taken 
upon  the  ground  of  insufficiency  of  the  evidence. 
Hence,  even  if  the  objection  be  true,  it  presents  no 
ground  for  reversal. 

(c)  Appellant's  specification  (3). 

The  third  specification  merely  states,  in  effect,  that 
the  entire  evidence  in  the  case  was  uncontradicted  and 
that  appellant  was  entitle  to  judgment,  as  a  matter 
of  law,  upon  such  evidence.  There  is  no  attempt  to 
state,  in  even  the  most  general  terms,  the  evidence 
relied  upon,  or  even  the  subject  matter  thereof,  or 
the  principle  involved,  so  that  it  may  be  ascertained 
whether  the  evidence  is  in  fact  uncontradicted,  and  if 
so,  whether  it  supports  the  conclusion  that  appellant 
was  entitled  to  judgment,  as  a  matter  of  law. 

The  most  that  can  be  said  for  the  foregoing  objec- 
tions is  that  they  merely  raise  the  question  whether 
the  findings  of  fact  support  the  judgment.  The  rule 
has  been  frequently  applied  and  is  beyond  dispute. 
''The   assignment    of   errors   alleges   error   be- 
cause the  court  found  certain  facts,  because  of 
certain  declarations  of  law,  and  in  failing  to  ren- 
der a  judgment  for  the  plaintiff.   Tliese  assign- 


ments  present  no  reviewable  question,  except  the 
question  whether  the  judgment  is  supported  by 
the  findings  which  were  made." 
Dreyer  Commission  Co.  v.  Hellmich  (CCA  8th) 
25  F(2)  408,  410. 

*' Assignment  3  is:  'That  the  evidence  was,  and 

is  insufficient  to  justify  or  support  the  verdict 

of  the  jury  and/or  the  judgment.'  This  is  not  a 

proper  or  sufficient  assignment  of  error,  nor  is 

it  separately  or  specifically  urged  in  appellant's 

brief  and  therefore  should  not  be  considered." 

Mutual  Life  Ins.  Co.  v.  Wells  Fargo  Bank  d 

Union  Trust  Co.   (CCA  9th)   86  F(2)   585, 

587. 

"Assignment  No.  22  is  'that  the  judgment  is 
contrary  to  law  in  that  it  is  not  justified  by  any 
evidence  nor  is  it  supported  by  findings  of  fact.' 
This  assignment  is  not  only  too  general,  but  it  em- 
braces three  different  assignments  of  error  con- 
trary to  our  rule  11.  The  alleged  errors  embraced 
in  this  assignment  are  as  follows:  First,  'that 
the  judgment  is  contrary  to  law.  *  *  *'  This  can- 
not be  considered  because  too  general.  Washburn 
V.  Douthit  (CCA.)  73  F.  (2d)  23.  Second,  'that 
it  is  not  justified  by  any  evidence  *  *  *.'  This  as- 
signment is  also  too  general  and  is  not  based  upon 
any  ruling  of  the  court  pointed  out  in  the  speci- 
fication. Hecht  V.  Alfaro  (CCA.)  10  F.  (2d) 
464.  Third,  'nor  is  it  supported  by  findings  of 
fact.'  This  latter  assignment,  if  entirely  separate 
from  the  other  two,  would  be  a  proper  assignment 
to  challenge  the  sufficiency  of  the  findings  of  fact 
to  support  the  judgment.  Assignment  22  need  not 


be  considered  because  it  violates  the  rule  requir- 
ing assignments  of  error  to  'set  out  separately 
and  particularly  each  error  asserted  and  intended 
to  be  urged. '  ' ' 

Century  Indemnity  Co.  v.  Nelson  (CCA  8th) 
90  F.(2)  644,  647. 

* '  The  three  remaining  specifications  of  error  as- 
sert that  'The  evidence  is  insufficient  to  justify 
any  verdict  herein ' ;  that  '  The  verdict  is  contra  to 
[sic]  the  instructions  of  the  court  and  against  the 
law';  and  that  'The  court  erred  in  permitting  the 
judgment  in  favor  of  the  plaintiff  and  against 
the  defendant'." 

"In  the  light  of  the  record,  which  we  have  al- 
ready discussed,  these  assignments  are  entirely 
too  general  to  bring  up  any  question  for  review 
of  this  court." 

Humphreys  Gold  Corporation  v.  Lewis  (CCA 
9th)  90  F.(2)  896,898-9. 

See: 

11  Cyc.  of  Fed.  Proc.  (2d  Ed.)  pp.  715,  723-728; 

12  Cyc.  of  Fed.  Proc.  (2d  Ed.)  pp.  14-19; 
4  C.  J.  S.  pp.  1717,  1784,  1883. 

The  indefiniteness  of  appellant's  specification  of 
errors  is  not  the  result  of  inadvertence  or  lack  of 
skill.  It  is  intentional,  as  indicated  by  the  following 
remarks,  immediately  following  the  specification  of 
errors : 

"In  presenting  this  appeal  appellant  has  in 
mind  the  governing  rule  that  the  trial  Court's  ap- 
praisal of  the  evidence  will  not  be  set  aside  unless 


it  is  clearly  erroneous.  This  appeal  is  predicated 
upon  the  proposition  that  a  review  of  the  evidence 
in  detail  and  consideration  of  the  record  as  an 
entirety  leads  to  the  conclusion  that  material 
portions  of  the  findings  of  the  trial  Court  are  not 
supported  by  evidence,  [and]  that  the  lower  Court 
failed  to  give  proper  legal  effect  to  the  facts  set 
forth  in  the  record."  (App.  Br.,  p.  3.)  (Italics 
added.) 

Appellant  neglects  to  explain  how  ''a  review  of  the 
evidence  in  detail  and  consideration  of  the  record 
as  an  entirety"  can  reveal  that  '* material  portions  of 
the  findings  *  *  *  are  not  supported  by  the  evidence", 
in  the  absence  of  specific  identification  of  the  findings 
which  are  said  to  be  material,  and  imsupported. 

Similarly,  appellant  does  not  disclose  how  ^'a  re- 
view of  the  evidence  in  detail"  Avill  show  in  what  re- 
spects the  Court  "failed  to  give  proper  legal  effect 
to  the  facts  set  forth  in  the  record"  in  the  absence  of 
sjDecification  of  the  particular  facts  to  which  the  Court 
failed  to  give  the  desired  '4egal  effect",  and  a  state- 
ment of  the  ''legal  effect"  which  appellant  would 
have  substituted  for  the  conclusions  reached  by  the 
trial  court.  Appellant  does  not  even  explain  what  is 
meant  by  the  phrase  "legal  effect"  as  used  here.  Does 
it  mean  that  the  court  made  improper  legal  conclusions 
from  the  facts  found?  Does  it  mean  that  the  findings 
are  contrary  to  the  evidence?  I'^nsupj^jorted  by  any 
evidence?  Against  the  weight  of  the  evidence?  Or  just 
merely  contrary  to  appellant's  view  of  the  evidence? 


Obviously,  appellant  is  attempting  to  object  be- 
cause the  trial  court 's  view  of  the  evidence  was  not  the 
same  as  appellant's.  This  is  further  borne  out  by  ap- 
pellant's remarks  at  the  conclusion  of  the  "Statement 
of  the  Evidence"  (which  statement  is  not  conceded  to 
be  correct)  as  follows: 

'^  Evidently  it  was  the  view  of  the  trial  Court, 
as  evidenced  by  statements  from  the  bench  (Tr. 
294-297),  that  while  appellant  had  built  up  a  valu- 
able and  expanding  business  and  a  substantial 
good  will,  it  had  no  store  actually  located  in  San 
Jose,  and  there  was  no  likelihood  of  confusion  or 
unfair  competition  as  between  appellee's  store  in 
San  Jose  and  appellant's  stores  in  San  Francisco 
and  Oakland.  The  Court  directed  that  findings 
and  judgment  should  be  prepared  denying  appel- 
lant any  relief."  (App.  Br.,  p.  19.) 

This  is  precisely  the  principle  issue  before  the  trial 
court.  On  its  face  it  reveals  that  appellant  is  well 
aware  that  the  court  was  passing  on  questions  of  fact 
which  are  peculiarly  within  the  province  of  the  trial 
court,  namely,  whether,  under  the  evidence,  there  was 
likelihood  of  confusion,  or  unfair  competition,  between 
appellant's  stores  in  San  Francisco  and  Oakland,  and 
appellee's  store  in  San  Jose,  where  appellant  had  no 
store.  At  the  hearing  upon  the  settlement  of  tlie  find- 
ings, appellant's  counsel  admitted  that  the  basic  ques- 
tion whether  there  was  competition  between  the  ap- 
])ellant's  business  in  San  Francisco  and  ai)j)e]lee's 
business  in  Oakland  was  for  the  trier  of  fact.  Counsel 
stated. 
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*'*  *  *  a  certain  amount  of  business  or  a  certain 
number  of  customers  per  month  came  from  these 
various  areas.  There  is  not  any  dispute  about  that. 
Whether  it  is  sufficiently  material  to  move  the 
court  is  another  question."  (Tr.  pp.  300-301.) 

Naturally,  if  there  was  a  conflict  of  evidence  upon 
any  material  issue  necessary  to  support  appellant's 
case,  the  findings  of  the  trial  court  on  that  issue 
against  apellant  are  fatal  to  this  appeal.  Similarly, 
on  questions  as  to  which  the  testimony  is  uncontra- 
dicted, but  from  which  different  inferences  may  be 
drawn,  or  to  which  the  trial  court  is  authorized  to 
give  varying  weight,  a  finding  against  appellant  on  a 
material  issue  is  fatal  to  this  appeal. 

But,  as  alreadj^  pointed  out  appellant  has  not  fa- 
vored this  court  or  appellee  with  a  specification  of  the 
findings  which  are  objected  to,  upon  one  ground  or  an- 
other. It  is  respectfully  submitted  that,  upon  the  au- 
thorities cited  the  judgment  should  be  affirmed,  with- 
out proceeding  beyond  this  point. 

"A  violation  of  our  rule  *  *  *  justifies  the  court 
in  refusing  to  consider  the  specifications  which 
violate  the  inile." 

Century  Indemnity  Co.  v.  Nelson  (CCA  9th)  90 
F(2)   644,  648. 

**  Appellee  challenges  the  assignment  of  errors 
as  insufficient  for  the  matters  appellant  seeks  to 
present  here.  Obviously,  this  question  must  be 
resolved  before  we  proceed  further,  since  we  must 
determine  which,  if  any,  of  the  matters  urged 
by  appellant  are  not  properly  before  us. 


Appellant  designates  assignments  7,  8,  and  9 
as  presenting  her  contention  that  the  evidence 
failed  to  sustain  plaintiff's  allegations  of  fraud 
and  that  the  misrepresented  facts  contributed  to 
the  death  of  insured.  Assignment  7  is:  'Under 
the  greater  weight  of  all  the  credible  evidence 
in  the  case  there  should  have  been  a  finding  and 
decree  in  favor  of  the  defendant'  Assignment 
8  is:  'The  decree  is  against  the  law  and  against 
the  law  under  all  the  evidence.'  Assignment  9  is: 
'The  Court  erred  in  its  special  findings  of  fact 
numbered  one  to  eight,  inclusive,  as  filed  March 
28,  1934.'  These  assignments  are  each  too  gen- 
eral to  present  a  defined  issue  of  law  here.  As 
to  assignment  7:  There  were  tw^o  separate 
and  distinct  matters  i)resented  by  the  plead- 
ings (fraudulent  representations  in  the  appli- 
cation and  ill  health  at  delivery  of  the  policy), 
either  of  which,  if  true,  would  justify  rescis- 
sion of  the  policy.  The  trial  court  found  both 
true.  Even  if  the  fraudulent  representations  in 
the  application  were  unsupported  by  the  evidence, 
yet  the  ill  health  at  delivery  of  the  policy  would 
remain  and  be  sufficient  to  sustain  the  decree. 
Assignment  8  is  obviously  too  general.  Assign- 
ment 9  is  a  blanket  attack  upon  all  of  the  findings 
of  fact  which  included  various  distinct  matters — 
some  of  which  are  attacked  here  and  some  not. 

Appellant  relies  upon  assignments  3  and  11  to 
support  her  presentation  of  the  issue  that  the 
appellee  is  not  entitled  to  equitable  relief  be- 
cause it  tendered  rescission  during  the  contestable 
period  and  therefore  has  an  adequate  remedy  at 
law.  Assignment  3  is:  'The  Court  erred  in  its 
conclusions  of  law  filed  and  entered  March   28, 
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1934.'  Assignment  11  is:  'The  Court  erred  in  de- 
creeing a  cancellation  and  rescission  of  the  policy 
in  issue.'  Clearly,  each  of  these  assignments  is 
too  general. 

Conclusion 

Since  none  of  the  assignments  of  errors  here 
relied  on  is  particular  enough  to  present  any  mat- 
ter which  we  may  examine,  we  are  precluded  from 
discussing  the  merits  of  the  various  propositions 
urged  by  appellant.  It  is  an  easy  matter  for  par- 
ties to  clearly  and  particularly  state,  in  the  assign- 
ment of  errors,  the  precise  issue  of  law  they  seek 
to  present  here.  Our  rules  require  that  the  as- 
signment '  shall  set  out  separately  and  particularly 
each  error  asserted  and  intended  to  be  urged.' 
Clearly,  no  one  of  the  above  assignments,  complies 
with  this  simple  and  easily  followed  requirement. ' ' 

RoJirhack  v.  Mutual  Life  Ins.  Co.  of  New  York 
(CCA  8th)  82  F(2)  291,  292-3. 

'^ Assignment  3  is:  'That  the  evidence  was  and 
is  insufficient  to  justify  or  support  the  verdict  of 
the  jury  and/or  the  judgment.'  This  is  not  a 
proper  or  sufficient  assignment  of  error,  nor  is 
it  separately  or  specifically  urged  in  appellant's 
brief  and  therefore  should  not  be  considered." 

Mutual  Life  Ins.  Co.  v.  Wells  Fargo  Bank 
(CCA  9th)  86  F(2)  585,  587. 

However,  without  intending  to  waive  the  objection 
to  the  inadequate  specification  of  errors,  appellee  will 
proceed  and  point  out  that  the  findings  support  the 
judgment,  and  that  the  points  discussed  in  appellant's 
argument  are  without  merit. 
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11.    APPELLANT'S  STATEMENT  OF  THE  EVIDENCE 
IS  NOT  CORRECT. 

Before  giving  attention  to  appellant's  argument,  ap- 
pellee takes  issue  with  appellant's  ''Statement  of  the 
Evidence",  and  particularly  to  the  statement  at  the 
outset  thereof  that  ''the  record  show  the  following 
uncontradicted  facts''.  (App.  Br.,  p.  3)  (Italics  ad- 
ded.) The  statement  of  evidence  is  replete  with  ap- 
pellant's own  conclusions  and  inferences,  and  are 
neither  facts  nor  evidence.  For  example,  it  is  stated 
that  it  is  an  uncontradicted  fact,  that 

"It  has  been  the  policy  and  practice  of  appel- 
lant to  continually  expand  its  organization  and 
open  new  stores. 

*  *  *  *  4t  *  * 

The  practice  is  for  new  stores  to  be  opened 
first  in  populous  cities,  followed  by  stores  in 
surrounding  communities  after  a  nucleus  of  busi- 
ness from  the  surrounding  communities  has  been 
built  up."  (App.  Br.,  p.  7.) 

It  is  true  that  there  was  some  testimony  to  this 
effect  offered  by  appellant,  but  it  did  not  stand  up 
under  cross-examination  and  it  was  not  supported  by 
the  evidence  of  the  actual  practice  pursued  by 
appellant. 

This  so-called  "practice"  is  discussed  in  various 
places  in  appellant's  argument,  and  appellee  will 
point  out  the  inaccuracies  in  the  above  statement  in 
the  portion  of  this  brief  dealing  with  that  subject. 

Similarly,  other  inaccuracies  in  the  "Statement  of 
the  Evidence"  will  be  pointed  out  in  res])onding  to 
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appellant's  arguments  wherein  the  particular  evidence 
is  discussed.  To  do  so  here  would  merely  entail  repeti- 
tion. 


III.     THE  FINDINGS  SUPPORT  THE  JUDGMENT. 

The  findings  in  the  case  at  bar  are  in  the  usual  form 
found  in  cases  of  this  kind  and  were  adapted  from 
forms  which  have  received  judicial  approval. 

In  the  case  at  bar,  the  trial  court  made  findings, 
in  considerable  detail,  that  appellant  had  twelve  stores 
in  California,  of  which  only  the  stores  in  Oakland 
and  Stockton,  and  the  two  stores  in  San  Francisco, 
were  in  Northern  California.  (Finding  II,  Tr.  p.  31) ; 
that  appellant's  stores  were  located  in  "100%  loca- 
tions" [see  Tr.  p.  118  for  definition]  and  relied  in  sub- 
stantial part  upon  passing  pedestrian  traffic  for  their 
customers;  that  appellant's  stores  did  not  advertise 
in  newspapers,  periodicals,  or  in  any  other  manner 
than  in  the  use  of  the  name  on  the  store  fronts,  and 
on  wrapping  paper,  bags  and  price  tags,  that  is  to 
say,  only  upon  or  in  the  stores;  that  the  customers 
of  appellant's  stores  consisted  in  substantial  part  of 
passing  pedestrians,  who  in  turn  consisted  principally 
of  people  from  within  the  city  and  the  immediate 
environs  where  the  respective  stores  were  located,  but 
including  persons  from  throughout  the  United  States 
and  other  places, — or  as  appellant  states,  appel- 
lant's stores  in  the  various  cities  are  patronized 
"where  such  persons  happen  to  be"  (App.  Br.,  p.  23, 
Finding  III,  Tr.  pp.  31-32)  ;  that  appellee  opened  his 
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store  in  San  Jose  in  good  faith  and  without  knowledge 
that  appellant  had  any  intention  of  opening  a  store 
there,  that  he  took  reasonable  precautions  to  prevent 
confusion  between  his  business  and  the  stores  of  ap- 
pellant ;  that  no  confusion  has  resulted,  and  that  there 
has  been  no  detriment  or  damage  to  appellant  by  rea- 
son of  any  act  or  conduct  of  appellee;  (Findings' 
ly  and  Y,  Tv.  p.  31-32)  that  appellee's  store,  signs 
and  advertising  are  of  such  character,  appearance, 
and  form  that  no  reasonably  observant  or  careful 
person  would  be  confused  or  do  business  with  appellee 
under  the  misapprehension  that  he  was  doing  busi- 
ness with  appellant;  that  appellee  had  not  done  any 
act,  or  made  any  statement,  or  resorted  to  any  artifice 
that  would  mislead  or  confuse  customers,  and  that 
none  were  confused  or  misled,  and  that  appellee 
had  performed  no  unfair  act,  or  made  any  unfair 
statement,  or  resorted  to  any  mifair  practice  detri- 
mental to  appellant.    (Finding  YI,  Tr.  pp.  33-34.) 

The  foregoing  findings  are  directly  res])onsive  to, 
and  the  negation  of,  the  allegations  of  the  complaint 
to  the  contrary  effect.  (See  par.  7-15,  of  the  com- 
plaint, Tr.  pp.  6-11.)  The  complaint  alleged,  in  sub- 
stance, that  appellee,  with  fraudulent  intent,  opened 
a  store  in  San  Jose  and  conducted  his  business  in 
such  mamier  as  to  confuse  and  deceive  the  public,  to 
the  detriment  and  damage  of  appellant.  The  forego- 
ing findings  completely  dispose  of  the  issue  tluis  ten- 
dered by  the  allegations  of  the  complaint  and  the 
denial  thereof  in  the  answer.  (Tr.  pp.  18-27.)  If 
the  findings  were  to  the  opposite  effect,  in  favor  of 


14 


appellant,  they  would  support  a  judgment  in  favor  of 
appellant,  and  conversely  they  amply  support  a  judg- 
ment in  favor  of  appellee. 

The  foregoing  findings  were  adopted  from  the  find- 
ings in  a  sunilar  case,  which  were  there  held  to  be 
sufficient. 

The  Ida  May  Co.,  Inc.   v.   Ida  May  Ensign, 
20  Cal.  App.  (2d)  339,  341-3. 

See,  also, 

Pohl  V.  Anderson,  13  Cal.  App.  (2d)  241,  242. 

But  the  findings  do  not  stop  with  finding,  in  effect, 
that  the  allegations  of  fraudulent  intent,  confusion,  de- 
ception and  damage  are  mitrue,  although  such  find- 
ings, and  no  others,  would  have  sufficed.  The  answer 
expressly  pleaded  that 

•  ''Plaintiff  has  not  advertised  and  has  not  en- 
gaged in  business  in  a  locality  where  defendant's 
store  is  located  *  *  *."  (Tr.  p.  24.) 

and  that   defendant   was 

''using  his  own  name  in  the  operation  of  his 
business  and  is  so  using  it  in  a  geographical  lo- 
cation in  which  plaintiff  has  no  store  and  has 
no  substantial  business  *  *  *."  (Tr.  p.  27.) 

In  response  to  the  foregoing  defense,  the  court  made 
finding  VII,  as  follows: 

"Said  'Lerner  Shops'  have  not  been  advertised 
in  and  about  the  City  of  San  Jose,  and  neither 
plaintiff  nor  any  of  its  subsidiaries  have  engaged 
in  the  retail  ladies  ready-to-wear  business  in  San 
Jose  mider  the  name  of  'Lerner  ShojDs'  or  under 


15 


any  other  name,  or  under  any  name  including 
the  word  'Lerner'.  Defendant  was  first  in  the 
field  in  and  about  the  City  of  San  Jose  in  the 
retail  ladies  ready-to-wear  business  under  a  name 
including  the  word  'Lerner'.  The  business  of  de- 
fendant is  in  a  separate  and  distinct  geographical 
and  trading  area  and  in  a  separate  business  com- 
munity from  any  of  said  'Lerner  Shops.'  Neither 
plaintiff  nor  any  of  its  subsidiaries,  nor  any  of  the 
'Lerner  Shops'  has  or  had  entered  into  the  retail 
ladies  ready-to-wear  field  in  and  about  the  City 
of  San  Jose  prior  to  the  time  when  defendant  com- 
menced to  do  business  therein,  as  aforesaid.  De- 
fendant has  not  done  and  is  not  doing  business 
in  any  field,  territory,  area  or  market  previously 
entered  or  occupied  by  'Lerner  Shops',  or  any  of 
them,  or  by  plaintiff  or  any  of  its  subsidiaries,  or 
in  w^hich  any  of  said  'Lerner  Shops'  or  plaintiff 
or  any  of  its  subsidiaries  were  doing  business 
prior  to  the  time  when  defendant  commenced  to 
do  business  as  aforesaid.  The  business  conducted 
by  defendant  in  San  Jose  is  not  in  competition 
with  the  business  of  said  'Lerner  Shops'  or  any 
of  them,  or  with  the  business  of  plaintiff  or  any 
of  its  subsidiaries."  (Tr.  pp.  35-36.) 

This  latter  finding  in  the  instant  case  is  based  upon 
and  adapted  from  the  findings  in  Griesedieck  Western 
Brewery  Co.  v.  Peoples  Brewinfj  Co.  (CCA  8th)  149 
F(2)  1019,  1021-22.  Although  that  case  involved  a 
trade  mark  used  in  the  marketing  of  beer,  the  question 
involved  was  the  rights  of  the  i)laintiff  to  enjoin  the 
defendant  from  using  the  name  "Stag"  in  the  market- 
ing of  beer  in  a  territory  in  which  the  court  found. 
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from  the  evidence,  the  plaintiff  had  not  previously 
sold  its  product.  In  approving  the  findings,  the  court 
said: 

''The  findings  of  the  court  are  presumptively 
correct  and  should  not  be  set  aside  nor  disturbed 
unless  clearly  erroneous.  Rule  52,  Rules  of  Civil 
Procedure,  28  U.S.C.A.  following  section  723c; 
Esso,  Inc.,  V.  Standard  Oil  Co.,  8  Cir.,  98  F.  2d 
1.  A  study  of  the  record  discloses  that  there  was 
little  or  no  conflict  in  the  evidence.  So  far  as 
these  findings  reflect  primary  facts  as  distin- 
guished from  interferences  or  conclusions,  we 
think  they  are  sustained  by  abundant  evidence." 
Griesedieck  Western  Brewery  Co.  v.  Peoples 
Bretving  Co.,  Supra,  at  p.  1022. 

Among  the  findings  thus  approved  were  the  follow- 
ing: 

"  (6)  that  plaintiff  and  defendant  are  not  now 
and  never  have  been  in  competition  with  each 
other  and  that  plaintiff  has  never  advertised  nor 
sold  any  of  its  'Stag'  beer  in  any  market  where 
defendant  has  advertised  or  sold  its  'Stag'  beer, 
or  any  market  adjacent  thereto;  (7)  that  the 
market  in  which  plaintiff  has  advertised  and  sold 
its  'Stag'  beer  and  the  market  in  which  defend- 
ant has  advertised  and  sold  its  'Stag'  beer  are 
wholly  remote  the  one  from  the  other,  and  plain- 
tiff has  no  property  rights  in  the  trade-name  of 
'Stag'  beer,  or  in  markets  adjacent  thereto,  and 
defendant  has  no  property  rights  in  the  trade- 
mark 'Stag'  in  markets  wherein  plaintiff  has  ad- 
vertised and  sold  its  'Stag'  beer,  or  in  markets  ad- 
jacent thereto;  *  *  *  (9)  that  the  use  of  the  trade- 
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mark  'Stag'  or  stag's  head  design,  or  any  'Stag' 
label  by  plaintiff,  or  the  use  of  the  trade-mark 
'Stag'  or  stag's  head  design,  or  any  'Stag'  label 
by  defendant,  has  at  no  time  caused  any  confusion 
in  the  trade  or  misled  or  caused  any  purchaser 
or  induced  anyone  to  buy  any  of  the  'Stag'  beer 
product  of  eitlier  of  the  parties  as  the  product  of 
the  other."  (Supra,  at  pp.  1021-2.) 

As  already  pointed  out,  the  case  last  cited  involved 
the  name  of  a  product,  while  in  the  case  at  bar,  there 
is  involved  only  the  question  of  the  name  used  in  con- 
nection with  a  place  of  business.  In  the  very  nature 
of  things,  the  area  of  jorotection  afforded  to  a  trade- 
marked  product  will  be  wider  than  that  given  to  the 
name  of  a  business.  The  name  of  the  product  goes 
wherever  the  product  is  sold,  by  mail  order  or  other- 
wise, regardless  of  where  the  business  establishment  is 
located,  and  the  one  first  doing  business  in  the  ter- 
ritory is  protected  against  the  later  comer.  Conversely, 
the  later  comer  is  protected  if  he  is  first  in  the  ter- 
ritory to  use  the  name  in  question.  (Griesedieck 
Western  Breivery  Co.  v.  Peoples  Brewing  Co.,  supra 
at  pp.  1022-3;  Sweet  Sixteen  Co.  v.  Stveet  ''16"  Shop, 
Inc.  (CCA  8th)  15  F(2d)  920,  923  quoted  and  dis- 
cussed to  the  same  effect  at  App.  Br.  pp.  45-49.)  In 
a  case  involving  the  name  of  an  establislunent,  as 
distinguished  from  the  name  of  a  product,  the  prin- 
ciple is  identical,  but  the  area  of  protection  will 
naturally  be  more  circumscribed. 

For  example,  plaintiff,  National   Grocery  Co.  had 
400  grocery  stores  in  the  northern  counties  of  New 
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Jersey,  the  word  '^National"  was  stressed  in  plain- 
tiff's advertising.  Defendant  had  40  stores  in  the 
southern  counties  of  the  state,  and  conducted  these 
under  the  name  National  Stores  Corporation,  like- 
wise giving  prominence  to  the  word  *' National".  The 
distance  separating  the  nearest  stores  of  the  parties 
was  25  to  30  miles.  An  injunction  w^as  denied  plain- 
tiff, the  court  saying: 

''In  all  such  cases,  and  in  all  of  those  cited  by 
the  complainant,  there  has  been  j^resent  the  fraud- 
ulent element  indicated  by  the  language  of  Vice 
Chancellor  Van  Fleet  which  I  have  emphasized. 
In  the  case  sub  judice  this  necessary  element  to 
a  case  of  unfair  competition  is  not  to  be  foimd. 
Obviously,  by  force  of  the  definition  of  the  kind 
of  business  in  which  the  parties  are  engaged,  each 
.  store  must  draw  its  trade  from  a  very  small  sur- 
rounding territory,  because  customers  obliged  to 
pay  cash  and  carry  away  their  purchases  will  not 
patronize  a  store  unless  within  their  immediate 
neighborhood.  The  proofs  show  conclusively  that 
not  only  has  the  defendant  scrupulously  remained 
out  of  the  territory  exploited  by  the  complainant, 
but  that  the  complainant's  activities  have  been 
confined  to  the  northern  counties  of  the  state,  the 
defendant's  to  the  southern  or  central  part  of 
the  state,  and  that  the  most  southerly  of  the 
former  is  separated  by  perhaps  25  or  30  miles 
from  the  most  northerly  of  the  latter.  This  being 
so,  it  can  scarcely  be  said  that  any  unfair  compe- 
tition exists.  As  tersely  expressed  in  37  Cyc.  760: 

'Of  course,  there  must  be  actual  competition 
before  there  can  be  any  unfair  competition.' 
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For  example,  it  was  held  that  druggists  and 
physicians  conduct  businesses,  professions,  or 
callings  not  in  competition  with  each  other  so  that 
an  injunction  would  not  lie  for  unfair  competi- 
tion. Clark  V.  Freeman,  11  Beav.  112.  To  the  same 
effect  is  Borworth  v.  Evening  Post  (37  Ch.  D. 
449),  where  it  was  held  that  an  evening  paper 
did  not  compete  with  a  morning  publication,  each 
using  in  its  title  the  word  'Post'. 

The  complainant  goes  further  in  its  demands 
than  I  think  is  justified  when  it  argues  that  be- 
cause under  its  charter  it  is  authorized  to  do  busi- 
ness in  any  part  of  the  state  under  its  corporate 
name  it  has  thereby  pre-empted  all  the  markets 
that  can  be  found  within  New  Jersey  against 
any  company  formed  with  one  adjective  in  its 
name  to  be  also  found  in  that  of  the  complainant. 
Such  a  rule  would  be  subversive  of  the  underly- 
ing principle  governing  monopolies,  and  would, 
of  course,  be  highly  detrimental  to  the  public  in- 
terest by  reason  of  the  stagnation  of  trade  while 
the  complainant  was  making  up  his  mind  or  se- 
curing the  capital  necessary  to  expand  into  ter- 
ritory it  might  properly  occupy  and  which  it 
hopes  and  expects  some  day  to  invade.  While  I 
know  of  no  decision  of  our  own  courts  in  a  case 
on  all  fours  with  the  present  case,  there  are, 
however,  many  opinions  in  other  jurisdictions 
that  make  it  clear  that  the  right  of  a  given  name 
previously  adopted  in  a  business  located  in  one 
locality  does  not  invest  the  proprietor  of  that  busi- 
ness with  the  right  to  enjoin  the  use  of  the  same 
or  a  similar  name  by  a  junior  enterprise  in  an- 
other locality  where  one  does  not  encroach  n/xfn 
the  other.  Such  wei'c  the  cases  of  Eastern  Outfit- 
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ting  Co.  V.  Manheim,  59  Wash.  428,  110  Pac.  23, 
35  L.  R.  A.  (KS.)  251;  Investor  Pub.  Co.  v. 
Dobinson  (C.  C.)  83  Fed.  56;  Olin  v.  Bate,  98 
111.  53,  38  Am.  Rep.  78;  Miskell  v.  Prokop,  58 
Neb.  628,  79  N.  W.  552;  Hygeia  Dist.  Water  Co. 
V.  Consol.  Ice  Co.,  144  Fed.  139;  Nebr.  Loan  & 
Tr.  Co.  V.  Nine,  27  Neb.  507,  43  N.  W.  348,  20 
Am.  St.  Rep.  686;  Levy  v.  Waitt,  61  Fed.  1008,  10 
C.  C.  A.  227,  25  L.  R.  A.  190;  Hazelton  Boiler 
Co.  V.  Hazelton  Tripod  Boiler  Co.,  142  111.  494, 
30  N.  E.  339;  Bingham  School  v.  Gray,  122  N.  C. 
699,  30  S.  E.  304,  41  L.  R.  A.  243.  But  the  com- 
plainant says  this  rule  is  not  applicable  to  the  in- 
stant case,  because,  in  the  very  nature  of  thmgs, 
the  prospect  of  a  so-called  chain  store  business 
is  the  constant  expanding,  reaching  out,  and  estab- 
lishing of  new  stores  in  neighborhoods  not  al- 
ready tapi)ed.  Surely,  in  the  great  majority  of 
business  enterprises,  and  especially  those  like  the 
complainant's,  involving  a  business  capable  of 
ex2:)ansion  and  the  investment  of  large  capital, 
there  is  implied  the  hope,  intention,  and  design  of 
constantly  invading  new  territory  for  the  purpose 
of  securing  an  increasing  volume  of  business.  For 
reasons  already  touched  upon,  it  tvould  he  absurd 
to  say  that  any  such  intention  should  permit  the 
pre-empting  of  the  use  of  the  name  at  a  place 
and  time  tvhere  such  a  supposed  husiness  enter- 
prise had  no  customers  or  husiness,  and  therefore 
nothing  to  lose.  It  is  entirely  too  remote  and.  fan- 
ciful for  the  complainant  to  ohject  to  another 
using  a  name  in  a  certain  locality,  not  hecause  he 
has  already  estahlished  his  trade  there,  hut  he- 
cause  he  may  do  so  in  the  future.  For  it  is  equally 
prohahle  he  may  not.   It  is  significant  that  in  all 
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the  cases  cited  by  the  complainant  in  its  brief 
there  was  an  actual  competition  between  the  par- 
ties, in  accordance  with  that  portion  of  Vice- 
Chancellor  Van  Fleet's  opinion  in  Van  Horn  v. 
Coogan,  which  I  have  already  quoted  and  emphas- 
ized. In  none  of  these  cases  is  there  presented  the 
distinguishing  features  of  this  case,  to-wit,  that 
the  parties  were  so  separated  from  each  other  ter- 
ritorially that  by  reason  of  the  fact  and  tlie  char- 
acter of  their  activities  it  was  impossible  for  one 
to  injure  the  other."   (Italics  added.) 

National  Grocery  Co.  v.  National  Stores  Corpo- 
ration (N.  J.  Ch.)  123  Atl.  740,  742-3. 

Similarly,  where  a  taxicab  company  commenced 
business  in  Los  Angeles,  using  a  name  and  slogan  al- 
most identical  with  that  used  by  plaintiff  in  the  same 
business  in  San  Diego,  plaintiff  was  denied  an  injimc- 
tion,  upon  the  ground  that  they  were  not  operating  in 
the  same  territory. 

Yellow  Cab  Co.  of  Sayi  Diego  v.  Sachs,  191  Cal. 
238,  242-244. 

See  also: 

Eastern  Outfitting  Co.  v.  ManJieim  (Wash.)  110 
Pac.  23,  35  L.  R.  A.  (N.  S.)  251. 

The  situation  in  the  case  at  bar,  involving  the  use 
of  defendant's  family  name,  is  even  stronger  than  in 
the  cases  cited,  involving  fanciful  names.  One  has  the 
right  to  such  advantages  as  he  feels  are  inherent  in 
the  use  of  his  family  name,  in  the  absence  of  fraud 
or  deception,  and  a  family  name  cannot  be  made  the 
subject  of  exclusive  appropriation,  even  where  there 
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is  actual  competition.  It  is  his  name,  and  was  from 
birth,  and  he  cannot  be  dei3rived  of  the  right  to  use 
it,  in  the  absence  of  fraud.  On  the  other  hand,  one 
using  a  fanciful  name  has  a  free  range  of  choice,  and 
may  thus  avoid  using  a  similar  fanciful  name  which 
has  become  the  subject  of  exclusive  appropriation 
by  another. 

''The  right  to  do  business  under  one's  own 
name  is  one  of  the  sacred  rights  known  to  the 
law ;  and  a  family  name  is  incapable  of  exchisive 
appropriation  and  cannot  be  thus  monopolized 
*  *  *.  Every  man  has  the  absolute  right  to  use 
his  own  name  in  his  own  business  even  though  he 
may  interfere  with  and  injure  the  business  of  an- 
other bearing  the  same  name;  provided  he  does 
not  resort  to  any  artifice  or  do  any  act  calculated 
to  mislead  the  public  as  to  the  identity  of  the 
establishments  or  to  produce  injury  to  the  other 
beyond  that  which  results  from  the  similarity 
of  names." 

Tomsky  v.  Clark,  73  Cal.  App.  412,  418. 

See: 

Ida  May  Co.,  Inc.  v.  Ensign,  supra,  at  p.  344, 

Note:  47  A.L.R.  1190; 
Alhambra  Transfer  etc.  Co.  v.  Muse,  41  C.  A. 
(2d)  92,  96. 

The  use  of  the  name  of  some  of  its  officers  as  part 
of  its  corporate  name  gives  appellant  no  special  rights. 
Ida  May  Co.  Inc.  v.  Ensign,  supra,  at  p.  344. 

The  foregomg  findings  embrace  all  the  issues  nec- 
essary to  determine  the  cause,  and,  in  fact,  embrace 
all  the  material  issues  raised  by  the  pleadings : 
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a  *    *    * 


if  findings  are  made  upon  issues  which 
determine  a  cause,  other  issues  become  immaterial, 
and  a  failure  to  find  thereon  does  not  constitute 
prejudicial  error." 

Peterson  v.  Murphy,  59  C.  A.  (2d)  528,  533. 

It  is  therefore  respectfully  submitted  that  the  find- 
ings amply  support  the  judgment. 


IV.  REPLY  TO  APPELLANT'S  ARGUMENT  UNDER  THE  HEAD- 
ING "THE  FINDINGS  FAIL  TO  REFLECT  THE  EVIDENCE 
ON  MATERIAL  POINTS  AND  ARE  CLEARLY  ERRONEOUS 
UPON  OTHER  MATTERS". 

Under  this  catch-all  heading  (App.  Br.  p.  21)  ap- 
pellant, for  the  first  time,  gives  some  inkling  as  to 
the  nature  of  its  objections. 

A.     The  first  sub-heading  is  entitled: 

''Appellant's  stores  are  known  and  referred  to 
as  'Lerner's'." 

Under  this  heading  it  is  stated  that: 

a*  *  *  there  is  no  reference  whatsoever  in  the 
findings  with  respect  to  the  very  material  issue 
and  undisputed  proof  that  the  majority  of  appel- 
lant's patrons  and  prospective  customers  identify 
and  designate  appellant's  stores  as  'Lerner's\ 
(App.  Br.  p.  22.)" 

Presumably  this  is  urged  as  a  gi'ound  for  reversal. 
But  on  tliis  subject  the  court  made  the  following 
finding : 

"*  *  *  neither  plaintiff  nor  any  oF  its  subsid- 
iaries have  engaged  in  llic  retail  ladies  ready-to- 
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wear  business  in  San  Jose  under  the  name  of 
'Lemer  Shops'  or  under  any  other  name  includ- 
ing the  word  'Lerner'.  Defendant  was  first  in  the 
field  in  and  about  the  City  of  San  Jose  in  the 
retail  ladies  ready-to-wear  business  under  a  name 
including  the  word  'Lerner'." 

Obviously,  the  foregoing  finding  disposes  of  any 
issue  as  to  the  name  "Lerner"  or  any  variant  of  the 
name,  including  "  Lerner 's".  Lender  this  finding  it  is 
immaterial  that  some  customers  in  San  Francisco,  or 
elsewhere,  tvhile  doing  business  with  or  standing  in 
front  of  a  Lerner  Shop,  referred  to  it  as  " Lerner 's". 
This  is  all  that  the  evidence  showed.  (Tr.  pp.  190-194, 
213,  225-228.)  There  was  no  evidence  of  any  kind  that 
"Lerner  Shops"  had  in  any  manner,  by  advertising 
or  otherwise,  used  the  name  in  San  Jose,  as  in  the 
cases  cited  by  appellant.  On  the  contrary,  there  was 
evidence  adduced  by  appellant  which  would  justify 
the  court  in  doubting  the  testimony  that  Lerner  Shops 
were  know^n  as  "  Lerner 's"  even  AA^here  the  stores  were 
located.  (Tr.  pp.  175-176.)  But  in  any  event,  the 
court's  finding  that  appellant  never  was  in  business 
in  San  Jose  "under  any  name  including  the  w^ord 
'Lerner'  embraces  every  variation  of  the  name,  in- 
cluding '  Lerner 's'."  A  specific  finding  such  as  is  sug- 
gested by  appellant  would  add  nothing  which  is  not 
already  disposed  of  by  the  findings  made. 

Furthermore,  the  court  made  detailed  findings  that 
"*  *  *  no  person  of  ordinary  intelligence,  and  no 
person  exercising  ordinary  care  and  no  ordinarily 
observant  purchaser  would  confuse  it  (appellee's 
store)  with  said  'Lerner  Shops',  or  do  business 
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with  defendant  under  the  reasonable  or  foresee- 
able misapprehension  that  he  was  doing  business 
with  said  'Lerner  Shops'.  *  *  *  The  style  of  let- 
tering used  by  defendant  on  his  store  front  and 
other  advertising  to  display  the  name  of  his  busi- 
ness *  *  *  were  so  distinctive  and  different  in 
every  material  respect  from  the  arrangement  and 
lettering,  and  the  text  thereof,  used  to  display  the 
name  'Lerner  Shops'  that  no  person  of  ordinary 
understanding  and  intelligence  and  no  person  ex- 
ercising ordinary  understanding  and  intelligence, 
and  no  person  exercising  ordinary  care  and  no 
ordinarily  observant  purchaser  would  confuse  de- 
fendant's store  with  said  'Lerner  Shops'  or  do 
business  with  defendant  under  the  reasonable  or 
foreseeable  misapprehension  that  he  was  doing 
business  with  'Lerner  Shops'  or  purchasing  the 
merchandise  of  'Lerner  Shops'."  (Finding  VI, 
Tr.  pp.  33-35.) 

Of  course,  the  foregoing  findings  are  of  the  ulti- 
mate conclusion  reached  by  the  court  as  a  result  of 
all  the  evidence  on  the  question  of  confusion,  includ- 
ing the  circumstance  that  persons  standing  on  the 
street  in  front  of  a  Lerner  Shoj),  or  while  shopping 
in  the  store  referred  to  a  Lerner  Shop  as  "  Lerner 's". 
Be  that  as  it  may,  the  findings  of  the  court  are  to  the 
effect  that  under  all  the  evidence  a  person  of  ordinary 
intelligence  will  know  that  he  is  not  doing  business 
with  a  Lerner  Shop  when  he  is  doing  business  with 
appellee's  store  in  San  Jose.  The  court  ob\dously  con- 
cluded that  under  the  evidence  in  the  case,  it  did  not 
follow  that  because  some  persons,  under  some  cii'^^'Ui^i- 
stances,  referred  to  a  Lerner  Shop  as  ^'Tjorner's", 
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that  the  converse  is  true,  namely,  that  every  person 
who  saw  the  name  ''Lerner"  or  ''Lerner's",  as  used 
by  appellee,  would  of  necessity  believe  it  to  be  a 
''Lerner  Shop".  For  example,  if  some  persons  re- 
ferred to  William  Smith,  a  six-foot  man,  as  ''Smith", 
it  would  not  follow  that  those  same  persons,  con- 
fronted by  Mary  Smith,  a  five-foot  woman  must  come 
to  the  conclusion  that  because  both  individuals  had 
the  name  Smith  in  common,  that  Mary  Smith  would 
be  mistaken  for  a  six-foot  man,  by  a  person  of  ordi- 
nary intelligence.  Obviously,  there  are  other  circum- 
stances to  be  taken  into  consideration  in  determining 
whether  there  is  a  likelihood  of  confusion.  The  mere 
fact  that  appellant's  stores  were  in  some  circum- 
stances known  as  ''Lerner's"  is  not  conclusive  of  the 
question,  as  a  matter  of  fact,  and  certainly  not  as  a 
matter  of  law.  The  findings  made,  are  of  necessity 
contrary  to  the  effect  which  appellant  seems  to  ascribe 
to  the  circmnstance  in  question.  Consequently,  the 
absence  of  a  specific  finding  is  not  prejudicial. 

u*  *  ^  j£  ^Yie  findings  made  necessarily  negative 
the  allegations  *  *  *  as  to  which  specific  findings 
are  not  made,  the  findings  are  sufficient. ' ' 
Petersen  v.  Murphy,  59  Cal.  App.   (2d)   528, 
533-4. 

Furthermore,  it  has  been  showTi  that  even  if  a 
specific  finding  had  been  made  on  the  detail  men- 
tioned, that  it  would  not  necessarily  be  inconsistent 
with  and  have  the  effect  of  counteracting  the  findings 
which  were  made.  Consequently,  there  is  no  preju- 
dice. 

Petersen  v.  Murphy,  supra,  at  p.  532. 
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B.  Under  the  heading  ''Appellant  had  established 
a  valuable  reputation"  appellant  complains  that: 

"*  *  *  the  findings,  while  adverting  to  the  fact 
that  appellant  sells  low  or  i)opular  priced  ap- 
parel, fail  to  reflect  the  evidence  which  estab- 
lished without  dis]nite  a])pellant's  allegations  that 
appellant  has  established  a  reputation  for  selling 
up-to-date,  well  styled  apparel  at  prices  below 
those  of  its  competitors."  (App.  Br.  pp.  22-23.) 

It  is  to  be  assumed  that  this  is  also  urged  as  a 
ground  for  reversal.  It  is  difficult  to  see  how  appel- 
lant is  i)rejudiced  by  the  omission  of  such  a  specific 
finding,  or  how  it  could  be  aided  by  the  inclusion 
thereof.  Whatever  the  reputation  of  aj^jDcllant,  the 
court  fomid  that  there  was  no  fraud,  confusion  or 
imfair  competition. 

Furthermore,  it  was  stipulated  that  appellant  had 
a  good  reputation   (Tr.  pp.  216-217)    and  hence  no 
specific  finding  is  necessary  on  that  point. 
Boyd  V.  Liefer,  144  Cal.  336,  338. 

In  any  event,  the  evidence  did  not  go  quite  as  far 
as  appellant  indicates.  The  testimony  was  merely 
that  appellant  undersold  some,  not  all,  of  its  competi- 
tors (Tr.  ])p.  65,  6G,  201)  and  that  there  were  some 
companies  which  undersold  appellant.  (Tr.  p.  117.) 

Nor  did  the  allegations  of  the  complaint  to  which 
appellant  refers  go  as  far  as  ap])ellant  suggests  in 
this  connection.  The  complaint  merely  alleges  that 
appellant  has  established  a  reputation  for  selling  such 
apparel  "at  very  reasonable  prices"   (Tv.  p.  3)  and 
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for  selling  such  '4ow  priced"  apparel.  (Tr.  p.  5.)  In 
response  to  this  allegation,  and  the  testimony  herein 
referred  to,  the  court  found  that: 

''The  business  of  said  'Lerner  Shops'  consists 
of  the  sale  at  retail,  of  low  or  popular  priced 
ladies  ready-to-wear  wearing  apparel."  (Tr.  pp. 
31-32.) 

Since  this  finding  is  substantially  the  same  as  the 
corresponding  allegations  of  the  complaint,  appel- 
lant's objection  is  pointless. 

C.  Under  the  title  "Appellant's  stores  had  an  es- 
tablished trade  with  persons  from  San  Jose  and  adja- 
cent cities,  and  many  regular  customers",  appellant 
objects  that: 

<<*  *  *  no  finding  was  made  with  respect  to 
appellant's  claim  and  proof  that  prior  to  the 
time  that  appellant  opened  his  store  in  San  Jose 
*  *  *  appellant's  stores  in  San  Francisco  and 
Oakland  had  established  a  substantial  nucleus  of 
business  with  residents  of  San  Jose  and  com- 
munities nearby.  *  *  *"  (App.  Br.  p.  23.) 

This  deals  with  the  subject  mentioned  in  appel- 
lant's title,  but  appellant  continues  the  above  quota- 
tion in  an  entirely  new  and  irrelevant  direction, 
saying : 

''and,  on  the  basis  of  such  business  and  as  a 
part  of  appellant's  plan,  policy  and  practice  of 
expanding  from  the  populous  cities  in  which  it 
had  first  establislied  its  stores,  into  the  smaller 
conmiunities  nearby  appellant  had  leased  ad- 
ditional locations  in  which  to  open  new^  stores. 

*    *     4*  J> 
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Turning  back  for  the  moment  to  the  first  part  of 
this  compound  objection,  it  is  patent  on  the  face  of  it, 
that  it  draws  conclusions  not  warranted  by  the  evi- 
dence nor  within  the  scope  of  the  complaint. 

Appellant  refers  to  its  '^ claim"  that  its  San  Fran- 
cisco and  Oakland  stores  ''had  established  a  substan- 
tial nucleus  of  business  with  residents  of  San  Jose 
and  communities  nearby".  Presumably  by  ''claim" 
is  meant  the  allegations  of  the  complaint.  The  only 
allegation  on  this  subject  is  that 

"Plaintiff's  stores  in  San  Francisco  and  Oak- 
land include  among  their  customers  residents  of 
the  City  of  San  Jose  and  other  Santa  Clara  and 
San  Mateo  Comity  communities".  (Tr.  p.  3.) 

It  will  be  noted  that  it  is  not  alleged  that  the 
number  of  such  customers  is  "substantial"  or  that 
api)ellant  "had  established  a  substantial  nucleus  of 
business"  in  that  area.  Doing  business  with  people 
from  another  area  is  not  the  same  as  doing  business 
in  that  area. 

Finding  III  which  is  responsive  to  this  allegation, 
reads : 

''Said  'Lerner  Sliojjs'  are  without  exception, 
situated  in  locations  having  the  highest  volume 
of  pedestrian  traffic,  hnown  as  '100%  locations', 
and  rely  in  substantial  part  upon  passing  pedes- 
trian traffic  for  their  customers.  The  business  of 
said  'Lerner  Shops'  consists  of  the  sale  at  retail, 
of  low  or  ])opulai'  i)riced  ladies  roady-to-wear 
wearing  apparel.  Said  'Lerner  Sliops'  do  not 
advertise  in  newspapers,  periodicals,  or  in  any 
other  manner  than  in  the  use  of  the  name  'Lerner 
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Shops'  on  the  store  fronts  of  the  several  stores, 
and  the  use  of  such  name  on  paper  and  bag  con- 
tainers and  price  tickets  attached  to  merchandise 
displayed  in  the  show  windows  of  said  stores.  No 
variation  or  abbrieviation  of  the  name  'Lerner 
Shops'  is  used  in  such  advertising.  The  custom- 
ers of  said  'Lerner  Shops'  consist  in  substantial 
part  of  persons  who  comprise  the  pedestrian  traf- 
fic passing  the  respective  stores,  coyisisting  in  each 
instance,  principally  of  persons  from  within  the 
city  and  its  immediate  environs  where  a  'Lerner 
Shop'  is  situated,  hut  including  some  persons 
from  other  areas  throughout  the  United  States 
and  other  places/'  (Tr.  pp.  31-32;  italics  added.) 

The  last  sentence  of  the  finding  clearly  embraces 
the  allegations  of  the  complaint  above  quoted.  Con- 
sequently, appellant  has  no  occasion  to  object  upon 
the  ground  that  this  allegation  of  the  complaint  was 
neglected  by  the  court. 

Appellant  objects  that  "this  finding  is  misleading 
and  contrary  to  the  evidence  in  several  respects". 
(App.  Br.  p.  23.)  Api^ellant  can  not  object  that  the 
finding  is  not  in  accordance  with  the  evidence.  While 
it  is  true  that  there  was  evidence  that  appellant's 
customers  included  residents  of  San  Jose  and  vicinity, 
there  was  at  the  same  time  evidence  that  appellant's 
customers  also  included  persons  from  everywhere  in 
the  United  States  and  other  places,  exactly  as  set 
forth  in  the  findings,  thus: 

"Q.     Now,    Mr.    Magee,   your    San   Francisco 
Stores    [sic]    does    business    with    people    from 
New  York? 
A.    Yes,  sir. 
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Q.  It  does  business  with  people  from  South 
Dakota? 

A.    I  assume  so. 

Q.  And  it  does  business  with  people  from 
every  geographic  point  I  might  mention  inside 
and  outside  of  the  United  States,  and  that  at 
times  you  have  taken  care  of  people  from  Tim- 
buktu^ 

A.     That's  right. 

Q.  That  is  why  you  are  in  100  per  cent  loca- 
tions, because  those  are  the  crossroads  of  the 
world  ? 

A.  They  come  from  Canada  and  Cuba."  (Tr. 
p.  139.) 

It  will  be  observed  that  while  the  complaint  merely 
alleged  that  appellant  had  customers  from  San  Jose 
and  other  Santa  Clara  and  San  Mateo  County  com- 
munities, the  evidence  was  not  limited  to  these  areas, 
and  the  findings  are  strictly  in  accordance  with  the 
evidence,  and  embrace  the  matter  alleged  in  the  com- 
plaint. It  is  appellant  who  desires  to  have  the  finding 
in  such  form  as  to  be  '*  misleading  and  contrary  to 
the  evidence",  by  ignoring  the  wider  scope  of  the 
evidence.  In  view  of  the  character  of  appellant's 
objections  to  the  findings,  there  is  no  doubt  that  if 
the  findings  w^ere  limited  to  the  territory  mentioned 
in  the  complaint,  appellant  would  object  that  the 
findings  were  too  limited  because  the^^  ignored  the 
evidence  above  quoted.  As  a  matter  of  fact,  appellant 
does  also  make  precisely  that  objection.  Appellant's 
next  objection  is  that  the  finding: 

''In  the  first  place,  overlooks  the  material  evi- 
dence that  appellant  is  patronized  regularly  by 


32 


l^ersons  who  trade  with  its  stores  in  the  various 
cities  of  the  country  tvhere  stich  ijersons  happen 
to  he/'  (App.  Br.  p.  23;  italics  added.) 

Obviously,  the  finding  does  exactly  what  appellant 
just  previously  says  that  it  does  not  do.  It  specifically 
sets  forth  that  appellant's  stores  are  patronized  by 
persons  in  the  various  cities  of  the  country  'Svhere 
such  persons  happen  to  be",  to  use  aj)pellant's  own 
phraseology. 

Appellant's  next  objection  is  that: 

"*  *  *  the  evidence  also  showed  that  many  of 
the  customers  of  appellant's  stores  in  San  Fran- 
cisco and  Oakland  patronize  such  stores  repeat- 
edly." (App.  Br.  pp.  23-24.) 

No  doubt  the  objection  is  meant  to  imply  a  specific 
finding  should  have  been  made  to  the  effect  that  many 
of  appellant's  customers  patronize  the  stores  more 
than  once,  and  in  the  absence  of  such  a  finding  the 
judgment  should  be  reversed.  Unfortunately,  appel- 
lant neglects  to  point  out  hoAV  such  a  finding  w^ould 
alter  the  judgment. 

Continuing  its  objections  to  Finding  III,  appellant 
says: 

''In  the  second  place,  this  finding  is  incomplete 
and  misleading  in  its  reference,  in  a  rather  off- 
handed mamier,  to  the  fact  that  appellant's  pa- 
trons do  include  some  persons  from  places  other 
than  the  cities  where  appellant's  stores  are  lo- 
cated. The  facts  affirmatively  establish,  without 
dispute,  that  a  substantial  number  of  customers 
of  appellant's  stores  in  San  Francisco  and  Oak- 
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land  are  from  cities  all  up  and  down  the  San 
Francisco  peninsula,  including  San  Jose."  (App. 
Br.  p.  24.) 

As  already  pointed  out,  the  finding  that  appellant's 
patrons  come  from  many  places  is  directly  taken  from 
the  testimony,  hence  it  cannot  be  ^'incomplete  or  mis- 
leading". But  the  assertion  that  "The  facts  affirma- 
tively establish  without  dispute  that  a  substantial 
number  of  customers  of  appellant's  stores  in  San 
Francisco  and  Oakland  are  from  cities  all  up  and 
down  the  San  Francisco  peninsula,  including  San 
Jose"  is  directly  contrary  to  the  fact.  Mr.  Magee, 
the  vice  president  of  appellant  corporation  (Tr.  p. 
62)  testified,  on  cross-examination: 

"Q.     Do  you  maintain,  Mr.  Magee,  that  people 
come  from  San  Jose  to  San  Francisco  for  the 
express  purpose  of  shopping  at  Lerner's  Shops'? 
A.     I  would  say  some  customers  do. 
Q.     You  wouldn't  know  how  many  or  what  per- 
centage ? 

A.     I  wouldn't  know  how  many."  (Tr.  p.  139.) 

Certainly  that  testimony  does  not  support  appel- 
lant's assertion.  Again  Mr.  Magee  testified,  on  cross- 
examination  : 

''Q.    Do  you  consider  Sacramento  in  the  trade 
area  of  San  Francisco  1 

A.    I  would  say  people  in  Sacramento  trade  in 
San  Francisco. 

Q.     Your  Market  Street  store  does  consider- 
able business  with  people  from  Sacramento? 

A.     I    wouldn't    say    'considerable    business'. 
They  do  some  business. 


34 

Q.  You  would  say  they  do  considerable  busi- 
ness in  San  Jose  ? 

A.     They  do  business. 

Q.     Would  you  say  it  was  considerable? 

A.     I  wouldn't  say."  (Tr.  p.  173.) 

Likewise,  this  testimony  is  directly  contrary  to  ap- 
pellant's bold  assertion.  It  should  be  pointed  out  here 
that  appellant  neglected  to  quote  or  refer  to  this  por- 
tion of  Mr.  Magee's  testimony  in  the  statement  of  the 
evidence,  but  referred  only  to  his  equivocal  testimony 
on  direct  examination  (App.  Br.  p.  11)  as  follows: 

"Q.  At  that  time  when  you  started  those  nego- 
tiations, did  you  determine  whether  or  not  you 
had  a  nucleus  in  San  Jose? 

A.  Yes,  we  had  been  in  business  on  Market 
Street  in  our  large  store  since  1935,  and  we  had 
built  up  a  very  substantial  volume.  The  records 
that  we  would  have  there  in  the  form  of  credit 
slips  would  indicate  we  had  a  great  many 
customers  in  San  Jose,  and  also  other  surround- 
ing communities  of  San  Francisco."  (Tr.  p.  79.) 

It  will  be  observed  that  Mr.  Magee  was  merely 
giving  his  conclusion  that  ajDiDcllant  had  a  "great 
many"  customers  in  San  Jose,  and  other  surrounding 
communities  of  San  Francisco,  and  that  he  based  that 
conclusion  upon  certain  records  whicJi  are  referred  to 
in  appellant's  statement  of  evidence,  immediately  fol- 
lowing the  reference  to  the  foregoing  testimony.  (App. 
Br.  p.  11.)  It  should  be  noted  that  Mr.  Magee  takes  in 
'^ other  surrounding  commimities  of  San  Francisco" 
in  his  statement  that  ''we  had  a  great  man}^  custo- 
mers".   There  is  no  clue  as  to  what  he  meant  bv  ''a 
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great  many"  or  how  many  of  the  customers  came  from 
communities  north  and  east  of  San  Francisco,  and 
how  many  from  commmiities  south  of  San  Francisco, 
or  what  communities  he  considered  as  ^'surrounding" 
San  Francisco.  This  testimony  does  not  support  appel- 
lant's assertion  that  a  ''substantial  number  of  cus- 
tomers *  *  *  are  from  cities  all  up  and  down  the 
peninsula,  including  San  Jose."  Mr.  Magee's  conclu- 
sion is  naturally  no  better  than  the  information  upon 
which  he  based  it.  It  was  obviously  for  the  trial  court 
to  determine  whether  the  number  of  customers  from 
''all  up  and  down  the  peninsula"  was  "substantial" 
and  even  if  the  number  in  that  extensive  area  was 
substantial,  whether  of  that  number,  the  number  com- 
ing from  in  and  around  San  Jose  was  '' suhstantial". 
In  any  event,  the  circumstance  that  plaintiff  did  busi- 
ness with  some  people  from  San  Jose,  is  not  the  same 
thing  as  doing  business  in  San  Jose.  If  that  were  not 
so,  then  the  fact  that  appellant  had  a  store  in  San 
Francisco  would  give  it  prior  rights  throughout  the 
United  States  and  in  Timbuktu,  Canada  and  Cuba, 
because,  as  Mr.  Magee  testified  the  San  Francisco  store 
does  business  with  people  from  those  places,  as  well 
as  with  people  from  San  Jose.    (Tr.  p.  139.) 

Be  that  as  it  may,  the  trial  court  was  undoubtedly 
unpressed  by  Mr.  Magee's  later  testimony,  on  cross- 
examination,  to  the  effect  that  the  business  done  with 
l)eople  from  San  Jose  was  not  "considerable."  (Tr.  p. 
173.)  The  trial  court  also  was  warranted  in  reaching 
a  conclusion,  from  the  records  introduced,  at  variance 
with  tliat   of  ap])ellant,   and  tlie  equivocal    and   con- 
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tradicted  conclusion  of  Mr.  Magee.  For  example,  these 
records  showed  that  in  an  eight  month  period,  appel- 
lant's Market  Street  store  had  thirteen  exchange  trans- 
actions with  persons  from  San  Jose;  and  that  such 
transactions  represent  6  to  7  per  cent  of  total  trans- 
actions. Converting  these  figures  into  an  annual  basis, 
it  appears  that  in  a  period  of  one  year,  the  Market 
Street  store  had  324  transactions  with  residents  of 
San  Jose  (App.  Br.  p.  12)  or  27  transactions  per 
month,  or  a  so-called  ''substantial  nucleus  of  business 
with  residents  of  San  Jose"  of  about  one  (1)  trans- 
action per  day.  In  this  connection,  Mr.  Magee  testi- 
fied on  cross-examination  that  he  did  not  know  how 
many  of  those  customers  came  to  San  Francisco  from 
San  Jose  for  the  express  purpose  of  shopping  at 
Lerner  Shops.  (Tr.  p.  139.)  The  trial  court  properly 
concluded  and  stated,  that  a  finding  such  as  that 
insisted  upon  by  appellant  would  be  contrary  to  the 
evidence.    (Tr.  pp.  319,  337.) 

The  court  also  stated  its  position  in  this  connection 
on  motion  for  new  trial : 

"The  Court.  Let  me  say  this  to  you,  so  that  if 
you  can  clear  up  my  mind  you  will  have  a  chance 
to  do  so,  but  I  felt  from  the  evidence  that  there 
was  not  any  substance  whatsoever  to  that  con- 
tention in  the  facts  of  the  case.  It  may  he  that 
the  record  shoivs  there  were  some  customers,  hut  I 
felt  in  truth  and  in  fact  that  was  not  a  suhstantial 
mutter.  The  argument  that  good  will  attaches 
itself  over  all  areas  that  might  resonably  be  the 
basis  of  affecting  the  property  right  of  good  will 
would  be  negatived  by  the  fact  that  over  a  period 
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of  time  a  certain  area  is  left  untouched  by  the 
plaintiff  company  because  they  did  not  attach 
enough  substance  to  the  business  that  might  be 
developed  in  that  area,  and  hence  they  leave  it 
alone.  Now,  you  have  a  factual  situation  there. 
It  seems  to  me  from  the  evidence  that  there  was 
not  any  substance  to  it,  at  all,  that  there  was  not 
any  business  or  good  will  that  was  attached  to 
what  the  plaintiff''s  store  in  San  Francisco  would 
get  out  of  this  particular  area  down  in  San  Jose, 
and  therefore  there  was  not  any  effect  u])on,  or 
substantial  effect  upon  the  plaintiff's  property 
right,  even  assuming  that  the  acts  of  the  defend- 
ant were  violative  of  that  property  right."  (Tr. 
p.  338.)    (Italics  added.) 

In  view  of  the  foregoing  it  is  hardly  necessary  to 
point  out  that  appellant's  contention  that  the  facts 
mider  discussion  are  ''uncontradicted"  or  "without 
dispute"  is,  if  not  reckless,  at  least  careless.  Conse- 
quently, appellant's  objection  that  no  finding  was 
made  that  "appellant's  stores  in  San  Francisco  and 
Oakland  had  established  a  substantial  nucleus  of  busi- 
ness with  residents  of  San  Jose  and  communities 
nearby"  is  without  merit. 

From  the  foregoing,  it  follows  that  the  second  por- 
tion of  the  same  objection,  based  upon  the  erroneous 
assumption  that  the  court  must  necessarily  liaA^e  found 
that  ap])ellant  had  a  substantial  nucleus  of  business 
in  San  Jose,  must  inevitably  fail.  That  objection  is 
that  the  court  also  failed  to  find  that: 

"*   *   *  on  the  basis  of  such  business  and  as  a 
part  of  appellant's  j)lan,  policy  and  practice  of 
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expanding  from  the  populous  cities  in  which  it 
had  first  established  its  stores,  into  the  smaller 
communities  nearby  appellant  had  leased  addi- 
tional locations  in  which  to  open  new  stores  in 
San  Jose,  Palo  Alto,  San  Mateo  and  Burlingame." 
(App.  Br.  p.  23.) 

Breaking  down  the  finding  which  it  is  insisted  the 
trial  court  should  have  made,  it  is  obsei*ved  that  it  is 
demanded  that  the  trial  court  should  have  found : 

1.  Appellant  had  a  substantial  nucleus  of  busi- 
ness with  people  from  San  Jose  and  communities 
nearby. 

2.  On  the  basis  of  such  business,  appellant  had 
leased  stores  in  San  Jose,  Palo  Alto,  San  Mateo 
and  Burlingame. 

3.  Appellant  had  leased  such  stores  as  a  part 
of  appellant 's  plan,  j^olicy  and  practice  of  expand- 
ing from  the  populous  cities  in  wiiich  it  first 
established  stores  into  the  smaller  communities 
nearby. 

Since  it  has  been  demonstrated  that  a  finding  that 
appellant  had  ^'a  substantial  nucleus  of  business" 
would  have  been  contrary  to  the  evidence,  it  follows 
that  a  finding  that  appellant  leased  such  stores  on  the 
basis  of  such  business  would  be  likewise  without  fomi- 
dation  of  fact.  The  court  did  find  that  appellant  had 
leased  a  store  in  San  Jose  with  the  intention  of  open- 
ing a  store  (Finding  TV,  Tr.  p.  32),  and  this  finding 
is  directly  responsive  to  the  corresponding  allegations 
of  the  comj^laint.  (Comp.  Par.  3,  Tr.  pp.  3-4.)  The 
complaint  did  not  contain  any  allegations  to  the  effect 
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that  such  leasing  was  based  upon  any  ''nucleus  of 
business,"  or  in  pursuance  of  any  "plan,  policy  and 
practice  of  expanding"  from  populous  cities  into 
smaller  communities.  Consequently,  appellant  is  in 
no  position  to  complain  that  findings  were  not  made 
upon  issues  which  were  not  raised  by  the  pleadings. 

"The  rule  is  that  findings  should  be  confined  to 
the  facts  in  issue,  the  province  of  the  court  being 
to  determine  but  not  to  raise  issues." 

Rich  V.  Moss  Beach  Realty  Co.,  43  Cal.  App. 
742,  744. 

However,  even  if  it  be  assumed  that  the  pleadings 
did  raise  an  issue  as  to  whether  appellant  made  the 
lease  in  San  Jose  upon  the  basis  of  the  "nucleus  of 
business,"  or  pursuant  to  a  plan  or  policy  of  expansion 
from  large  cities  to  small  communities,  the  evidence 
would  not  support  such  findings. 

As  already  pointed  out,  there  was  no  "substantial 
nucleus  of  business  with  residents  of  San  Jose"  and 
certainly  no  business  whatever  in  San  Jose.  Conse- 
quently, the  lease  in  San  Jose  could  not  have  been 
taken  for  that  reason.  Obviously,  it  was  taken  for  the 
same  reason  that  appellee  took  his  lease,  namely,  a 
desire  to  enter  into  business  in  San  Jose,  to  get  busi- 
ness not  otherwise  obtainable  (Tr.  p.  137)  inde- 
pendently of  any  so-called  "nucleus." 

Similarly,  the  evidence  does  not  sup]:>ort  the  con- 
tention that  appellant  made  its  lease  in  San  Jose  pur- 
suant to  a  i)lan  of  expansion  from  large  cities  to 
smaller  communities.   While  Mr.  Magee  testified  that 
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liis  company  did  have  such  a  policy  (Tr.  pp.  76,  137) 
the  example  he  gave,  of  the  appellant's  practice  in 
California,  did  not  support  his  testimony.  He  testified 
as  follows: 

"Q.  What  determines  the  place  where  the 
company  will  open  new  stores  ? 

A.  Using  San  Francisco  as  an  illustration,  we 
first  opened  in  San  Francisco  to  establish  busi- 
ness here,  and  eventually  opened  in  the  sur- 
rounding areas  to  San  Francisco.  We  did  like- 
wise in  Los  Angeles,  and  that  is  true  of  the  other 
large  cities."    (Tr.  pp.  75-76.) 

Mr.  Magee's  testimony  was  directly  contrary  to  the 
facts,  as  demonstrated  in  the  schedule  of  appellant's 
store  openings  set  forth  at  page  8  of  appellant's  brief. 
The  first  store  opened  in  California  was  in  1930,  in 
what  appellant  would  undoubtedly  define  as  an  out- 
lying community,  namely,  Pasadena.  In  the  same  year 
stores  were  also  opened  in  Santa  Barbara,  San  Diego, 
San  Bernardino  and  Los  Angeles.  Obviously,  these 
stores  do  not  support  the  assertion  that  there  was  a 
'' practice  of  expanding  from  the  populous  cities  in 
which  it  had  first  established  its  stores  into  the 
smaller  communities  nearby."  Since  all  the  stores 
were  opened  in  the  same  year,  it  is  quite  plain  that 
there  was  no  '' nucleus"  and  no  plan  of  expansion. 
The  stores  were  patently  opened  in  each  place  for  the 
plain  and  simple  reason  that  appellant  desired  to  do 
business  in  each  place,  regardless  of  ^'nucleus"  or 
''ex})ansion."  This  is  further  borne  out  by  the  fact 
that  the  only  other  store  opened  in  Southern  Cali- 
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fornia  between  1930  and  1942,  a  period  of  twelve 
years,  was  in  Long  Beach,  in  1931.  Since  this  date 
is  so  close  to  the  opening  of  the  other  stores,  it  lends 
no  support  to  any  argument  based  upon  "nucleus  of 
business"  or  "policy  of  expansion",  but  rather  indi- 
cates that  all  the  Southern  California  stores,  includ- 
ing Long  Beach,  were  opened  at  approximately  the 
same  time  and  for  the  same  reason,  reluctantly 
admitted  by  Mr.  Magee:  to  do  business  in  each  com- 
munity through  a  store  in  that  community,  regard- 
less of  the  proximity  of  other  stores  of  appellant. 
(Tr.  pp.  137-138.)  Certainly  the  practice  in  Southern 
California  does  not  bear  out  any  high-flown  theories 
of  "nucleus  of  business"  and  "policy  of  expansion" 
into  smaller  communities. 

Turning  to  Northern  California,  we  find  that  appel- 
lant took  a  lease  in  Sacramento  in  1929,  with  the  inten- 
tion of  opening  a  store.  Appellant  changed  its  cor- 
porate mind  in  1932,  and  "bought  itself  off  the  lease." 
(Tr.  pp.  132-3.)  This  was  not  an  isolated  instance, 
as  Mr.  Magee  admitted  that  there  were  other  instances 
where  leases  had  been  taken,  and  no  store  opened,  but 
he  did  not  give  them  all,  because,  he  said:  "That 
would  take  too  much  of  the  court's  time  to  do  it." 
(Tr.  pp.  133-4.) 

Mr.  Magee  admitted  a  similar  incident  with  regard 
to  San  Jose,  the  very  same  city  involved  in  the  instant 
case.  Appellant  took  a  lease  there  in  1931  or  1932 
and  subsequently  gave  it  up.  The  followiiig  testimony 
by  Mr.  Magee,  on  cross-examination,  reveals  the  veal 
nature   of   appellant's   "plan,   ])olicy   and    practice." 
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*'Q.  Mr.  Magee,  you  stated  in  response  to  Mr. 
Goldberg's  question  that  those  leases  that  you 
bought  your  way  out  of  in  1932  and  thereabouts 
was  on  account  of  the  depression  ? 

A.     That's  right. 

Q.  By  that  you  meant  to  say  it  was  not  profit- 
able for  you  to  continue  to  keep  those  leases? 

A.  We  weren't  ready  at  that  time  to  expand 
our  business,  and  open  new  stores. 

Q.  In  other  words,  the  simple  fact  is  you 
decided  it  wasn't  profitable  for  you  to  keep  the 
leases  or  to  open  stores  where  you  did  have 
leases  ? 

A.  The  answer  is,  it  was  not  profitable,  or  it 
was  not  propitious  at  that  time  to  open  new^  stores. 

Q.     So  you  decided  to  get  out  until  it  was? 

A.  We  decided  where  we  could  buy  ourselves 
out  of  leases  to  do  so,  and  then  at  a  later  time 
open  stores  in  those  communities, 

Q.  And  your  object  in  going  in  any  place  is  to 
go  in  if  you  think  it  is  going  to  he  proftaMe,  and 
stay  out  if  it  isn't  going  to  he  profitahlef 

A.     That  is  true, 

Q.  You  mean  to  say  you  go  into  a  community 
if  you  think  it  is  going  to  be  profitable  ? 

A.  We  go  into  a  community  if  we  thought  it 
was  going  to  be  profitable. 

Q.  And  if  you  go  into  a  communtiy  where  you 
thought  it  was  going  to  be  profitable,  and  if  after 
passage  of  time  you  find  it  is  not  going  to  be 
profitable,  you  get  out? 

A.  We  never  assumed  at  an}^  time  it  wouldn't 
be  profitable  to  have  a  store  in  San  Jose.  We 
believed  it  wasn't  propitious  to  have  one  there, 
to  retain  the  lease."  (Tr.  j^p.  152-3;  italics 
added.) 
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It  should  be  observed  that  while  Mr.  Magee  testified 
that  'Sve  weren't  ready  at  that  time  to  expand  our 
business  and  open  new  stores, ' '  he  could  not  have  been 
referring  to  the  policy  of  "expansion  from  large 
cities  to  small  commmiities"  urged  by  appellant, 
because  Sacramento  and  San  Jose  are  obviously  small 
commmiities,  compared  to  San  Francisco  and  Oak- 
land. But  appellant  had  no  stores  in  either  of  these 
latter  cities  until  1934!  (AjDp.  Br.  p.  8.)  Consequently, 
Mr.  Magee  could  not  have  been  talking  about  expand- 
ing from  a  large  city  to  a  smaller  community  to  take 
advantage  of  a  '^nucleus  of  business"  which  did  not 
exist.  Since  the  leases  in  Sacramento  and  San  Jose 
were  taken  and  given  up  before  appellant  had  a  store 
in  either  Oakland  or  San  Francisco,  the  testimony 
hardly  supports  the  existence  of  a  plan  of  expansion 
from  large  cities  to  small  communities. 

It  is  noteworthy  that  the  first  two  stores  actually 
opened  in  Northern  California  were  in  Oakland  and 
San  Francisco,  in  the  same  year,  1934.  This  also  does 
not  give  support  to  the  existence  of  a  ])lan  of 
expansion.  Similarly,  the  third  store  in  Northern 
California  was  opened  the  following  year,  on  Market 
Street  in  San  Francisco.  Surely,  the  opening  of  a 
second  store  in  San  Francisco,  a  few  blocks  from  the 
Grant  Avenue  store,  gives  no  support  to  the  "nucleus 
of  business"  contention  or  to  the  existence  of  a  "plan 
of  expansion"  from  large  cities  to  smaller  communi- 
ties. Market  Street  is  not  a  "smaller  community 
nearby"  Grant  Avenue.   It  is  obvious  that  as  was  the 
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case  in  Southern  California,  appellant  opened  a  group 
of  stores  in  one  general  area  at  about  the  same  time 
for  the  purpose  of  domg  business  in  the  respective 
areas,  and  that  there  is  no  evidence  of  a  "policy  of 
expansion"  from  larger  to  smaller  commmiities.  The 
evidence  is  to  the  contrary. 

For  example,  the  next  store  opened  in  Northern 
California  was  in  Stockton,  in  1940.  If  the  ''nucleus 
of  business"  theory  was  a  fact,  the  next  store  should 
have  been  in  San  Mateo,  San  Rafael,  Hayward  or  any 
other  of  the  ''smaller  communities  nearby"  San  Fran- 
cisco and  Oakland,  because  obviously  a  store  in  either 
of  these  cities  would  do  more  business  with  people 
from  closer  communities.  Again  refuting  appellant's 
contention  is  the  circumstance  that  the  next  store 
opened  after  Stockton  outside  the  Los  Angeles  area 
was  in  Bakersfield,  in  1943.  The  burden  would  appear 
to  be  upon  appellant  to  point  out  how  the  opening  of 
the  store  in  Bakersfield  illustrates  a  plan  of  expansion 
from  the  larger  cities  to  smaller  nearb}'^  communities, 
particularly  in  view  of  the  circumstance  that  in  the 
meantime  no  stores  were  opened  in  communities  near 
to  San  Francisco.  The  same  observation  applies  to  the 
opening  of  the  Fresno  store  in  1944,  after  the  com- 
mencement of  this  action.  (Tr.  p.  122.) 

There  is  no  doubt  that  the  facts  do  not  support  the 
contention  of  appellant.  A  finding  such  as  that  urged 
would  not  be  supported  by  the  evidence  and  is  not 
within  the  issues.  The  attitude  of  the  trial  court  on 
the  subject  is  indicated  by  the  following: 
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''Mr.  Goldberg.  I  would  like  to  say  this:  We 
are  not  relying  on  any  unannounced  or  secret 
intention  and  we  are  not  relying  exclusively  by 
any  means  on  the  fact  that  we  had  negotiated  a 
lease  which  was  in  existence  when  the  defendant 
opened  his  business;  but  we  do  rely  on  the  gen- 
eral course  of  conduct  in  the  operation  of  its 
business,  that  it  is  an  expanding  business,  that  it 
already  had  thirteen  stores  in  California  and  was 
actually  negotiating  and  had  negotiated  leases  for 
many  other  purposes ;  that  it  was  part  of  its  prac- 
tice to  expand  into  areas  like  San  Jose. 

The  Court.  The  record  will  show  whatever 
the  policy  of  the  company  is  in  that  respect.  I 
will  say  for  the  benefit  of  counsel  for  the  defend- 
ant in  that  regard  that  I  can't  see  anything  to 
that  point,  at  all."    (Tr.  pp.  168-9.) 

It  is  respectfully  submitted  that  the  conclusion  of 
the  trial  court  is  wholly  appropriate  and  correct.  It 
is  therefore  unnecessary  to  discuss  what  would  be  the 
effect  on  this  case  if  the  evidence  showed  a  "policy  of 
expansion."  Unfortunately,  for  apj)ellant,  even  if  the 
evidence  supported  its  contention,  it  would  not  follow 
that  appellant  would  have  a  pre-emptive  right  to 
invade  comnumities  surrounding  big  cities  whenever 
it  suited  their  pleasui'e,  and  that  others  must  kec])  out 
in  the  meantime.  The  authorities  are  to  the  contrary. 
Griesedieck   Western  Bveivery  Co.  v.  Peoples 

Breiviucj  Co.  (CCA.  8th)  149  F   (2d)   1019, 

1022; 
Yellow  Cab  Co.  of  San  Diego  v.  Sachs,  191  Cal. 

238,243-4; 
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Eastern   Outfitting   Co.   v.   Manheim    (Wash.) 

110  Pac.  23; 
Natiotml  Grocery  Co,  v.  National  Stores  Corp. 

(N.  J.  Ch.)  123  Atl.  740,  742-3. 

It  is  not  necessary  to  discuss  the  authorities  cited  by 
appellant  to  support  its  oi)posing  contention.  It  is  suf- 
ficient to  point  out  that  in  every  instance  where  relief 
was  granted,  there  was  evidence  either  of  fraudulent 
intent  or  that  the  aggrieved  joarty  had  first  done  busi- 
ness in  the  territor}-  in  question,  by  mail  order, 
travelling  salesmen  or  otherwise. 

E.     Appellant  complains  next  that: 

"The  findings  fail  to  reflect  in  any  mamier  the 
material  evidence  showing  that  appellee  had  never 
done  business  as  'Lerner's'  prior  to  the  tune  that 
he  opened  his  store  in  San  Jose,  that  he  had  never 
engaged  in  the  retail  business  anywhere,  nor  in 
any  business  located  in  San  Jose."  (App.  Br. 
p.  24.) 

It  may  be  assumed  that  what  appellant  means  to 
indicate  is  that  there  should  have  been  a  specific  find- 
ing on  each  of  the  above  points,  and  that  the  absence 
thereof  is  prejudicial  and  reversible  error. 

In  view  of  the  findings  already  discussed,  to  the 
effect  that  ai^pellee  was  first  in  the  field  in  the  retail 
ladies  ready-to-wear  business  in  San  Jose  under  a 
name  including  the  word  "Lerner's"  it  is  difficult  to 
see  how  plaintiff  can  be  prejudiced  by  the  absence  of 
a  finding  that  appellee  had  never  before  done  business 
as  "  Teenier 's"  even  if  it  be  assumed,  contraiy  to  the 
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evidence,  that  such  a  finding  were  justified.  (See  Tr. 
pp.  267-269.)  However,  the  answer  admits  when 
appellee  commenced  doing  retail  business  in  San  Jose 
(Tr.  p.  24),  and  the  court  found  in  considerable  detail 
when  and  how  he  commenced  doing  business  in  San 
Jose.  (Findings  IV  and  V,  Tr.  pp.  32-33.)  Conse- 
quently, the  objection  is  not  only  without  legal  merit; 
it  is  contrary  to  the  record. 

The  next  grievance,  that  the  findings  do  not  show 
that  appellee  never  engaged  in  the  retail  business 
anywhere,  is  wholly  irrelevant.  No  matter  which  way 
the  fact  might  be,  the  rights  of  the  parties  in  the 
premises  would  not  be  altered  in  any  degree  by  a  find- 
ing one  way  or  another,  and  appellant  has  not  under- 
taken to  show  how  the  absence  of  such  a  finding  is 
prejudicial. 

The  same  is  true  of  the  objection  that  there  is  no 
finding  that  appellee  had  not  previously  engaged  in 
any  business  in  San  Jose.  It  is  impossible  to  see  what 
effect  this  has  on  the  judgment,  and  appellant  has 
offered  no  assistance  in  that  regard.  The  trial  court 
did  find  when  appellee  did  commence  business  in  San 
Jose,  and  that  such  commencement  preceded  the  entry 
of  appellant  into  the  field.  That  is  all  that  is  material 
in  supporting  the  judgment. 

F.  Continuing  to  examine  appellant's  objections 
to  the  judgment  in  this  case,  it  is  next  objected  that  the 
court  found  ''that  appellee  took  reasonable  precau- 
tions to  jn'event  confusion  between  his  Inisiness  and 
that  of  n|)pellaiit.    (Tr.  j).  33,  Findino-  V.)    The  cvi- 
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dence  clearly  shows  directly  to  the  contrary."  (App. 
Br.  p.  24.)  Appellant  has  not  in  the  brief  favored 
this  court  or  appellee  with  all  the  evidence  on  this 
subject.  There  was  a  great  deal  of  detailed  evidence 
on  the  subject  of  the  api^earance  and  construction  of 
the  respective  stores.  (Tr.  pp.  86,  92,  103,  120,  130- 
135,  138,  149-152,  153-160, 178-180,  230-233.)  Similarly, 
there  was  much  evidence  on  the  form  of  newspaper 
and  other  advertising  used  by  appellee  in  San  Jose. 
(Tr.  pp.  12-15,  234-262.)  Appellant  does  not  advertise 
in  news])apers,  periodicals,  or  in  any  other  manner 
than  in  the  use  of  the  name  "Lerner  Shops"  on  the 
store  fronts  of  the  several  stores,  and  the  use  of  such 
name  on  paper  and  bag  containers  and  price  tickets 
attached  to  merchandise  displayed  in  the  show  win- 
dows of  the  respective  stores.    (Finding  III,  Tr  p.  32.) 

Upon  the  basis  of  all  this  evidence,  the  court  made 
the  finding  objected  to,  that  appellee  took  reasonable 
precautions  to  aA^oid  confusion.  Obviously,  the  court 
drew  conclusions  from  the  evidence  diametrically 
opposed  to  the  conclusions  drawn  by  appellant,  and  so 
stated  in  the  course  of  the  proceedings.  (Tr.  pp.  293- 
294.) 

Also  entering  into  the  court's  conclusion  are  the  cir- 
cumstances as  to  the  distance  between  the  stores  of  the 
respective  parties  and  area  and  population  to  which 
they  catered,  respectiveh^    (Tr.  pp.  51-52,  296.) 

In  reaching  a  conclusion  as  to  the  likelihood  of  con- 
fusion between  the  stores  of  the  i)arties  located  in 
separate    cities,    as    in    this    case,    the    court    was 
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undoubtedly  aided  by  the  circumstance  that  appellant 
and  another  chain  of  stores  in  the  same  line  of  busi- 
ness, also  having  the  word  "Lerner"  in  the  name,  are 
apparently  doing  business  without  confusion  or  dam- 
age to  each  other  in  cities  located  at  distances  similar 
to  the  distance  between  San  Jose  and  San  Francisco, 
and  which  Mr.  Magee  acbnitted  were  in  what  he  con- 
sidered the  same  "trading  area."  In  fact,  Mr.  Magee 
did  not  even  know  whether  appellant  or  the  competing 
chain  was  the  first  to  open  stores  in  the  respective 
so-called  ''trading  areas".  Thus,  it  is  apparent  that 
appellant  may  have  done  exactly  what  it  objects  to 
here,  and  without  confusion  or  damage  to  any  one,  by 
opening  stores  in  analogous  circmnstances  where  a 
competing  chain  using  the  word  ''Lerner"  i]i  its  name 
was  already  in  business.  (Tr.  pp.  170-173.)  For 
example,  a  wholly  unrelated  chain  organization  doing 
business  under  the  name  of  Lerner- Vogue,  or  J.  S. 
Lemer- Vogue,  has  four  stores  in  Kansas  City.  Appel- 
lant, or  one  of  its  subsidiaries  has  a  store  at  Topeka 
and  another  at  Wichita,  Kansas.  The  court  was 
entitled  to  take  judicial  notice  that  To})eka  is  about 
68  miles  from  Kansas  City,  although  Mr.  Magee,  who 
testified  about  appellant's  ''expansion  ])olicy"  into 
surrounding  communities  testified  he  did  not  know 
the  distance.  Mr.  Magee  did  know  that  Wichita  was 
about  100  miles  from  Kansas  City.  Yet  Mr.  ^lagoo, 
did  not  discover  that  the  competing  firm  was  in  busi- 
ness until  about  ten  years  after  it  commenced  to  do 
business!  (Tr.  ])p.  141-144,  170-175.)  (Vrtainly  this 
was  cAidciicc  that  con  fusion  was  not  inevitable  b(>t\v('en 
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stores  located  as  in  the  case  at  bar,  and  using  the 
word  "Lerner"  as  part  of  the  name. 

It  is  patent  that  appellant's  real  objection  is,  not 
that  the  findings  of  the  court  in  this  respect  are  con- 
trary to  or  unsupported  by  the  evidence,  but  that  they 
are  contrary  to  appellant's  view  of  the  evidence. 

G.     Appellant  also  complains  that: 

' '  There  is  no  finding  *  *  *  bearing  directly  upon 
appellee's  original  intention  in  designating  his 
store  as  'Lerner's'."  (Api).  Br.  p.  25.) 

No  comment  is  required  here  except  to  refer  to 
Findings  V  and  VI  *' bearing  directly"  on  appellee's 
good  faith  and  conduct  in  the  premises.  The  evidence 
in  support  of  this  finding  is  found  in  appellee's  testi- 
mony that  since  1938  or  1939  he  had  had  the  inten- 
tion of  opening  a  store  there  under  his  own  name  and 
had  negotiated  for  a  location  there  from  time  to  time 
until  he  acquired  the  lease  of  his  present  premises. 
He  had  resided  on  the  Peninsula  for  about  nine  years 
and  had  become  widely  acquainted  in  and  about  San 
Jose,  and  counted  on  his  acquaintanceship  to  assist 
his  business.  There  was  no  evidence  that  appellee 
knew  of  appellant's  intention  to  open  a  store  in  the 
area.  (Tr.  pp.  266-274.)  This  evidence  amply  supports 
the  court's  findings  of  appellee's  good  faith. 

H.     The  objection  entitled: 

"The  finding  that  appellee's  newspaper  ad- 
vertising showed  the  differences  between  the  two 
businesses,  is  squarelv  contrary  to  the  e^ddence" 
(App.  Br.  p.  25), 
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is  so  clearly  a  question  of  fact  for  determination  by  the 
trial  Court  that  the  mere  statement  of  the  objection 
answers  itself.  There  was  a  great  deal  of  evidence  on 
the  subject  of  the  differences  in  the  type  and  quality 
of  merchandise  and  price  ranges  of  the  respective 
businesses,  and  of  the  character  of  the  newspaper  ad- 
vertising of  these  matters  by  the  appellee  disclosing 
these  differences.  (Tr.  pp.  12-15,  162,  199-205,  234- 
264-266,  272-282.)  Obviously,  appellant  is  really  con- 
tending that  the  conclusion  of  the  court  is  contrary  to 
its  view  of  the  evidence,  rather  than  that  the  evidence 
is  *' squarely  contrary"  to  the  findings.  Proof  of  this 
is  found  in  the  fact  that  in  support  of  this  argument 
appellant  states  that : 

*'*  *  *  such  advertisements  solicited  the  pur- 
chase of  the  same  items  of  merchandise  as  are 
sold  in  appellant's  stores,  and  show  such  items  at 
prices  which  are  in  the  same  range  as  those  of 
appellant."  (App.  Br.  pp.  26.) 

Even  if  this  were  the  effect  of  the  evidence  it  is 
difficult  to  see  how  appellant  is  damaged  thereby.  If 
appellee  advertises  in  a  San  Jose  paper,  a  fur 
trimmed  coat,  for  example,  for  sale  in  San  Jose,  at  a 
price  which  is  within  the  price  range  of  appellant's 
coats  on  sale  in  San  Francisco,  it  does  not  follow  that 
anyone  reading  the  advertisement  in  San  Jose  must 
necessarily  conclude  that  appellant  is  the  owner  of 
the  store.  The  evidence  showed  that  appellant  sold 
fur  trimmed  coats  in  a  price  range  from  $24.95  to 
$79.00  (Tr.  p.  185)  while  a])])ellee's  price  range  for 
fur  trimmed  coats  was  $49.95   to  $110.00.    (Tr.   ])p. 


52 


256-257.)  Now,  if  appellee  advertised  a  fur  trimmed 
coat  for  say,  $75.00,  it  is  ridiculous  to  argue  that  such 
advertisement  of  necessity  must  lead  a  resident  of  San 
Jose  to  believe  that  appellee's  store  belongs  to  appel- 
lant. It  was  clearly  a  matter  for  the  trial  court  to 
determine  what,  if  any,  effect  such  evidence  had  in  the 
ultimate  question  of  whether  there  was  confusion  or 
unfair  competition.  The  mere  failure  of  the  court 
to  agree  with  appellant's  views  does  not  make  its  con- 
clusions "squarely  contrary  to  the   evidence". 

I.  Appellant  objects  that  the  finding  that  appellee's 
store  is  of  different  character  and  appearance  from 
appellant's  stores,  so  as  to  make  confusion  improbable, 
is  unsupported  by  evidence,  and  that  the  record  is 
''directly  to  the  contrary"  of  the  finding.  (App.  Br. 
p.  27.) 

Appellant  says  that  "appellee's  store  is  similar  in 
size  to  appellant's  stores  on  Grant  Avenue  in  San 
Francisco  and  in  Oakland."  We  are  not  referred  to 
any  evidence  showing  what  is  meant  by  "similarity 
in  size".  Whatever  it  may  mean,  it  certainly  does  not 
support  the  contention  that  the  finding  of  sufficient 
dissimilarity  is  contrary  to  the  evidence.  The  mere 
similarity  of  the  size  of  stores  does  not  conclusively 
establish  that  confusion  must  follow. 

The  same  is  true  of  the  argument  that  "appellee's 
designation  of  his  store  as  Lerner's,  on  his  billboard 
type  of  sign,  and  on  his  show-windows,  boxes  and 
bags,  while  not  identical  with  the  designation  used  by 
appellant    in    snch    in.^tances,    nevertheless    consists 
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almost  entirely  of  the  name  'Lerner'  *  *  *''  (App.  Br. 
p.  27.)    (Italics  added.) 

It  was  obviously  a  matter  of  fact  for  the  trial  court 
to  determine  whether  the  ''not  identical"  designation 
was  sufficiently  "not  identical"  to  avoid  confusion.  In 
any  event  evidence  of  the  use  of  the  word  "Lerner" 
in  an  admittedly  ''not  identical"  manner  is  certainly 
not  evidence  "directly  to  the  contrary"  of  the  find- 
ing. 

Another  point  of  similarity  which,  appellant  urges, 
is  contrary  to  the  finding  is  that  "the  same  articles 
of  merchandise  as  appellee  sells  are  sold  by  appellant 
and  the  price  ranges  of  the  parties  overlap".  (App. 
Br.  p.  27.)  This  point  has  been  dealt  with  above.  Suf- 
fice to  say  here  that  this  fact  is  not  inconsistent  with 
the  finding  in  question. 

Clearly,  the  fact  that  there  was  a  general  similarity 
of  size  of  stores,  a  "not-identical"  use  of  the  word 
"Lerner"  and  sale  of  the  same  kind  of  merchandise 
in  overlapping  price  ranges,  does  not  support  the 
contention  that  appellee's  store  was  not  so  different 
that  no  person  exercising  ordinary  care  would  be 
confused. 

J.  Appellant  complains  that  the  finding  tliat  there 
had  been  no  confusion  between  the  businesses  of  the 
parties  w^as  contrary  to  the  evidence.  (App.  Br.  ]>. 
28.)  There  was  no  direct  evidence  that  any  person 
had  dealt  with  appellee,  believing  that  lie  was  deal- 
ing with  one  of  appellant's  stores.  The  evidence  was 
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all  by  employees   of  appellant,   at   second   or   third 
hand.  (Tr.  pp.  95,  196-197,  214,  228.) 

However,  even  if  the  testimony  had  been  given  by 
the  customers  themselves,  it  would  not  have  been 
conclusive  upon  the  trial  court.  It  was  for  the  trial 
court  to  give  it  such  weight  as  it  deserved  and  to 
determine  if  the  confusion  was  reasonable,  or  the 
result  of  carelessness  and  inattention. 

American  Atitomohile  Ass'n.  v.  American  Auto- 
mohile  Owners  Ass'n.,  216  Cal.  125,  131-142. 

Naturally,  if  the  court  is  not  conclusively  bound  by 
such  testimony  when  given  by  the  persons  who  were 
mistaken,  the  rule  is  api)licable,  a  fortiori,  where  the 
statement  of  such  persons  are  related  in  court  by 
third  persons,  as  hearsay.  It  must  be  remembered 
that  appellant  is  not  objecting  that  such  evidence 
was  excluded,  but  only  that  the  court  did  not  give 
it  sufficient  weight.  This  is  not  reviewable  on  appeal. 
American  Autoniohile  Ass'n.  v.  American  Anto- 
mohile  Owners  Ass^n.,  supra,  at  p.  141. 


CONCLUSION. 

It  is  respectfully  submitted  that  appellant's  specifi- 
cations of  errors  presents  no  reviewable  question ;  and 
that  appellant's  objections  to  the  various  findings  are 
in  the  main  that  the  trial  court  did  not  draw  the  same 
conclusions  and  inferences  from  the  evidence  as  ap- 
pellant, appellant's  view  not  being  the  only  one  pos- 
sible mider  the  circumstances. 


55 

The  findings  are  in  proper  form.  They  dispose  of  all 
material  issues  and  support  the  judgment.  It  is  re- 
spectfully submitted  that  the  judgment  should  be 
affirmed. 

Dated,  San  Francisco,  California, 
April  7, 1947. 

Respectfully  submitted, 
Marcel  E.  Cerf,  Robinson  &  Leland, 
By  Henry  Robinson, 

Attorneys  for  Appellee. 
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I.  THE  RECORD  AND  THE  BRIEF  FOR  APPELLANT  PRESENT 
ISSUES  WHICH  SHOULD  BE  CONSIDERED  ON  THE  MERITS. 
APPELLANT'S  BRIEF  AND  SPECIFICATION  OF  ERRORS 
SHOULD  NOT  BE  JUDGED  BY  THE  RIGID  RULES  APPLI- 
CABLE TO  ASSIGNMENTS  OF  ERROR. 

The  Brief  For  Appellant  sets  forth  appellant's 
Specification  Of  Errors  wherein  in  general  terms  ap- 
pellant states  the  respects  in  which  the  trial  Court 
erred.  The  Specification  Of  Errors  does  not  include 
a  statement  of  the  material  evidence  upon  which  the 
trial  Court  failed  to  make  any  findings  nor  a  list 
of  the  findings  which  are  in  conflict  with  and  un- 
supported by  evidence.  But  the  Brief  follows  the 
Specification  Of  Errors  with  a  Statement  Of  The 
Evidence  which  contains  appropriate  references  to 
the  printed  Transcript  Of  Record  and  a  discussion, 


under  separate  bold-faced  headings,  of  each  of  the 
findings  which  is  unsupported  by  evidence  and  each 
of  the  material  points  upon  which  the  Court  failed 
to  make  findings.  Appellant  found  it  necessary  to 
state  the  evidence  and  to  discuss  the  findings  in  detail 
because,  to  a  greater  degree  than  in  most  cases,  suits 
in  equity  for  unfair  competition  turn  upon  a  detailed 
analysis  and  appraisal  of  all  of  the  items  of  evidence, 
and  it  would  be  difficult  and  misleading  and  involve 
substantial  repetition  for  appellant  to  present  an 
adequate  summary  of  the  respects  in  which  the  trial 
Court  erred  except  in  the  manner  set  forth  in  the 
Brief  For  Appellant,  to  wit :  A  general  Specification 
Of  Errors  followed  by  a  detailed  Statement  Of  The 
Evidence  And  Findings.  Appellant  submits  that  it 
has  endeavored  to  prepare  its  Brief  in  accordance 
with  the  rules  of  this  Court  and  in  a  manner  which 
will  not  inconvenience  the  Court  in  the  consideration 
of  the  case  and  that  the  points  urged  in  the  Specifica- 
tion Of  Errors  should  therefore  be  considered  on  the 
merits  of  the  argument  and  authorities  set  forth 
in  the  Brief. 

The  decisions  cited  by  appellee  do  not  support  the 
criticism  of  the  Brief  which  he  makes.  This  is 
illustrated  by  a  consideration  of  appellee's  first  cita- 
tion: Dreyer  Commission  Co.  v.  HeMmich,  8  Cir.,  25 
F.  (2d)  408.  That  was  an  action  at  law  to  recover 
a  tax  paid  under  protest.  The  parties  had  waived  a 
jury.  The  trial  Court  rendered  judgment  in  favor  of 
the  defendant.  The  plaintiff  appealed.  On  appeal 
the  appellant  assigned  as  error  the  action  of  the  trial 
Court  in  finding  certain  facts  as  well  as  failing  to 


render  conclusions  of  law  and  judgment  in  favor  of 
the  appellant.  The  Court  of  Appeals  held  that  the 
Assignment  Of  Errors  did  not  permit  that  Court  to 
review  the  sufficiency  of  the  evidence.  The  basis  for 
the  decision  was  not  any  defect  in  the  Specification 
]0f  Errors  in  the  appellant's  brief;  the  decision  turned 
upon  the  well-established  rule  (in  effect  prior  to 
adoption  of  the  new  Rules  of  Civil  Procedure  for  the 
District  Courts  in  1938)  that  in  jury-waived  cases 
the  findings  of  the  trial  Court  have  the  same  effect 
as  the  verdict  of  the  jury,  and  that  in  such  cases 
the  question  of  the  insufficiency  of  the  evidence  cannot 
be  raised  by  an  Assignment  Of  Errors  in  the  appellate 
Court.  This  clearly  appears  from  the  case  which  the 
Court  in  the  Dreyer  Commission  Co.  case  cites  as  the 
authority  for  the  statement  quoted  in  Appellee's 
Brief,  Tattim  v.  Davis,  8  Cir.,  283  F.  948.  The  latum 
case  also  was  an  action  at  law  in  which  the  parties 
waived  a  jury.  During  the  trial  the  appellant  had 
not  made  any  complaint  of  rulings  of  the  trial  Court. 
Accordingly,  on  appeal  in  such  case  the  sufficiency 
of  the  evidence  to  support  the  findings  was  not  open 
to  question,  the  Court  stating  (p.  949)  : 

^'No  complaint  is  made  of  rulings  during  the 
progress  of  the  trial,  so  the  only  question  here 
is,  whether  the  facts  found  are  sufficient  to  sup- 
port the  judgment  against  plaintiff  in  error." 

Appellee  also  quotes  from  the  decision  of  this  Court 
in  Mntiml  Life  hisurance  Co.  v.  Wells-Fargo  Bank  <i- 
Union  Trust  Co.,  86  F.  (2d)  585.  (Appellee's  Brief,  p. 
4.)  However,  an  examination  of  the  opinion  of  this 
Court  in  that  case  makes  doubly  clear  the  inapplicabil- 
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I 
ity  to  the  case  at  bar  of  appellee's  contention.   In  the"^ 

Mutual  Life  Insurance  Co.  case  the  plaintiff  brought 
an  action  at  law  against  the  defendant.  There  was  a 
jury  trial.  The  verdict  and  judgment  were  in  favor 
of  the  plaintiff.  Defendant  appealed,  seeking  a  review 
of  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict. The  Court  of  Appeals  held  that  the  particular 
Assignment  Of  Error  in  question  was  neither  proper 
nor  sufficient  to  raise  the  point  sought  to  be  con- 
sidered, citing  Dayton  Rubber  Mfg.  Co.  v.  Sabra,  9 
Cir.,  63  F.  (2d)  865,  in  which  this  Court  stated  that 
a  similar  Assignment  Of  Error  in  the  appellate 
Court  was  insufficient  for  a  review  by  the  appellate 
Court  of  the  sufficiency  of  the  evidence  to  support 
the  verdict.    This  Court  held  (p.  865)  : 

"This  assignment  is  insufficient  to  raise  the 
question  sought  to  be  presented  which  must  be 
raised  by  a  motion  for  a  directed  verdict  or  ruling 
on  instructions  asked  or  given  during  the  trial  of 
the  case.  It  cannot  be  raised  by  an  assignment 
of  error  after  the  rendition  of  the  verdict.'^ 

The  two  additional  cases  cited  in  this  section  of 
Appellee's  Brief,  to  wit:  Century  Indemnity  Co.  v. 
Nelson,  8  Cir.,  90  F.  (2d)  644,  and  Humphreys  Gold 
Corp.  V.  Lewis,  9  Cir.,  90  F.  (2d)  896,  are  to  the  same 
effect. 

The  rule  of  the  foregoing  cases  (subsequently 
changed  with  respect  to  jury-waived  cases  by  Rule 
52(a)  of  the  Rules  of  Civil  Procedure  for  the  District 
Courts)  was  that  in  law  actions,  including  those  where 
a  jury  had  been  waived,  the  appellate  Court  reviewed 
only  rulings  of  the  trial  Court  and  not  the  evidence 


as  such.  Accordingly  assignments  of  error  made  in 
the  trial  Court  and  pointing  out  the  rulings  of  that 
Court  deemed  erroneous  were  indispensable.  That 
rule  was  in  sharp  contrast  to  the  rule  formerly  and 
now  applicable  to  suits  in  equity,  the  classification 
into  which  the  case  at  bar  falls.  In  the  case  of  Stand- 
m^d  Ace.  Ins.  Co.  v.  Simpson,  4  Cir.,  64  F.  (2d)  583, 
the  Court,  after  acknowledging  that  weight  must  be 
given  to  the  findings  of  the  trial  judge,  nevertheless 
reversed  the  decision  of  the  lower  Court,  and  stated 

(p.  588)  : 

u*  *  *  |3^|.  y^  ^^  appeal  in  equity  we  review  the 
facts  as  well  as  the  law,  and  the  review  is  a  real 
review  and  not  a  perfunctory  approval.  After 
carefully  weighing  and  considering  the  evidence 
in  the  light  of  the  rule,  we  do  not  feel  that  it  is 
sufficient  to  justify  the  conclusion  that  the  com- 
pany either  expressly  or  by  implication  vested 
McCrae  with  authority  to  enlarge  its  liability 
under  bonds  previously  executed." 

These  decisions  show  that  in  the  case  at  bar,  unlike 
those  cited  by  appellee,  there  is  no  substantive  legal 
obstacle  to  a  review  by  this  Court  of  the  sufficiency 
of  the  evidence  to  support  the  findings  and  judgment. 
With  respect  to  the  claimed  defect  in  appellant's 
Specification  Of  Errors,  appellant  respectfully  sub- 
mits that  its  Brief  upon  the  points  relied  upon  by 
appellant  is  in  substantial  compliance  with  the  rules 
of  this  Court  and  presents  the  evidence  and  the  law 
applicable  thereto  with  certainty  and  in  a  manner 
which  is  calculated  to  serve  the  convenience  of  the 
Court.     {Monacjhan  v.  IliU,  9  Cir.,  140  F.  (2d)  31.) 


The  questions  presented  upon  this  appeal  are  not 
governed  by  appellee's  erroneous  suggestion  that  if 
there  was  a  conflict  of  evidence  upon  any  issue  the 
findings  of  the  trial  Court  against  appellant  are 
fatal  to  this  appeal.  On  the  contrary,  in  cases  such 
as  the  one  at  bar  the  rule  is  firmly  settled  that  the 
mere  existence  of  a  conflict  in  evidence  does  not 
deprive  this  Court  of  the  power  to  reverse  the  decision 
of  the  trial  Court,  and  this  Court  may  consider  pre- 
cisely such  points  as  are  raised  by  appellant  in  this 
case.  As  stated  in  Sanders  v.  Leech,  5  Cir.,  158  F. 
(2d)  486,  487: 

''Under  that  Rule,  (Rule  52(a)  Rules  of  Civil 
Procedure  for  District  Courts)  as  it  plainly  reads 
and  has  been  interpreted  by  the  courts,  it  is  not 
for  the  appellate  court  to  substitute  its  judgment 
on  disputed  issues  of  fact  for  that  of  the  trial 
court  where  there  is  substantial  credible  evi- 
dence to  support  the  finding.  It  may  reverse, 
though,  under  the  rule  (1)  where  the  findings 
are  without  substantial  evidence  to  support  them ; 
(2)  where  the  court  misapj)rehended  the  effect 
of  the  evidence;  and  (3)  if,  though  there  is  evi- 
dence which  if  credible  would  be  substantial, 
the  force  and  effect  of  the  testimony  considered 
as  a  whole  convinces  that  the  finding  is  so  against 
the  great  preponderance  of  the  credible  testimony 
that  it  does  not  reflect  or  represent  the  truth  and 
right  of  the  case." 

See  also,  O'Bnen,  Maywial  of  Federal  Appellate 
Procedure,  (3rd  Ed.),  where  the  author  states  (p. 
20): 


''Where  findings  of  fact  are  contrary  to  the 
weight  of  the  evidence,  even  though  they  were 
sustained  by  the  spoken  word  from  the  witness 
stand,  the  Appellate  Court  has  power  to  reverse 
the  judgment  based  thereon;  w^hile  the  findings  of 
fact  are  presumptively  correct,  they  are  not  con- 
clusive on  appeal  if  against  the  clear  weight  of 
the  evidence." 


II,  III.  REPLY  TO  PARTS  U  AND  III  OF  APPELLEE'S  BRIEF. 
APPELLANT'S  CLAIM  IS  THAT  MATERIAL,  FINDINGS 
ARE  NOT  SUPPORTED  BY  EVIDENCE  AND  THAT  ADDI- 
TIONAL FINDINGS  SHOULD  HAVE  BEEN  MADE. 

Appellee  devotes  pages  12  to  23  of  his  brief  to  a 
discussion  entitled  "The  Findings  Support  the  Judg- 
ment". That  discussion  does  not  meet  any  point 
raised  by  appellant.  Appellant's  complaint  as  to  the 
findings  is  two-fold:  (1)  That  the  trial  Court  failed 
to  make  findings  on  material  issues;  (2)  That  a 
number  of  the  findings  necessary  to  support  the  judg- 
ment are  not  supported  by  evidence. 

Appellant  does  not  contend  that  the  findings  made 
by  the  trial  Court  do  not  support  the  judgment  if 
such  findings  are  accepted  as  disposing  of  all  of  the 
issues  in  the  record.  The  record  shows  that  the  find- 
ings were  prepared  by  appellee  (Tr.  286),  and  he 
drew  a  set  of  findings  which  support  the  judgment. 
But  the  trial  Court  expressly  and  carefully  refrained 
from  making  findings  on  undisputed  material  facts 
which  would  militate  against  the  findings  prepared 
by  api)ellee  and  which  would  call  for  a  different  con- 
clusion in  the  case.  (Tr.  287-288.)     The  points  upon 
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which  the  trial  Court  thus  refused  to  have  the  findings 
reflect  the  record  are  discussed  in  the  Brief  for  Ap- 
pellant at  pages  21-31,  to  which  we  refer  the  Oourt. 

Appellee  has  cited  and  quoted  from  several  deci- 
sions as  being  cases  from  which  the  findings  in  the 
case  at  bar  were  adopted.  But  findings  in  a  case 
containing  different  facts,  even  though  proper  in 
such  other  case,  are  not  proper  in  this  case.  In  fact 
those  decisions  from  which  appellee  has  quoted  show 
upon  the  face  of  the  verj^  quotations  that  they  turn 
upon  their  particular  facts  and  do  not  aid  in  the 
evaluation  of  the  very  different  facts  contained  in  the 
record  at  bar.  Thus  in  Griesedieck  Western  Brewery 
Co.  V.  Peoples  Brewing  Co.,  8  Cir.,  149  F.  (2d)  1019, 
quoted  at  page  16  of  Appellee's  Brief,  it  appeared: 
(1)  That  the  plaintiff  and  defendant  were  not  in 
competition  with  each  other;  (2)  That  the  plaintiff 
had  never  sold  any  of  its  beer  in  any  market  in  which 
defendant  had  sold  its  beer  and  the  markets  in  which 
defendant  sold  its  beer  were  (to  quote  the  language 
of  the  Court)  ^'wholly  remote  the  one  from  the 
other". 

The  Brief  For  Appellant  (pp.  10-13;  15-18)  sets 
forth  the  evidence  in  the  instant  case  which,  differing 
from  the  Griesedieck  Western  Brewery  Co.  case  was : 
(1)  That  appellant  and  appellee  are  seeking  patron- 
age in  the  same  area,  it  appearing  that  appellant's 
three  stores  in  San  Francisco  and  Oakland  were 
patronized  regularly  and  continually  by  residents  of 
San  Jose,  Palo  Alto,  Redwood  City,  Los  Altos  and 
other    peninsular    conmiunities    to    the    extent    of   a 


substantial  number  of  transactions,  and  appellee's 
store  likewise  is  patronized  by  residents  of  those 
same  communities;  (2)  That  the  cities  on  the  San 
Francisco  peninsula  from  which  appellant  and  appel- 
lee both  seek  patrons  are  within  the  trading  area  of 
San  Francisco  and  Oakland;  (3)  That  patrons  of 
appellant's  stores  have  visited  appellee's  store  under 
the  mistaken  idea  that  it  was  one  of  appellant's  stores. 
These  facts  clearly  distinguish  the  Griesedieck  West- 
ern Brewerij  Co.  case.  But  they  are  analogous  to 
another  case  decided  by  the  Court  which  decided  that 
case,  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  to  wit,  the  leading  case  of  Sweet  Sixteen  Co. 
V.  Sweet  ''16"  Shop,  Inc.,  15  F.  (2d)  920.  A  reading 
of  the  Sweet  Sixteen  Co.  case  (Brief  For  Appellant, 
p.  45),  leaves  no  doubt  that  upon  a  record  like  the 
one  at  bar  the  view  of  the  Circuit  Court  of  Appeals 
supports  the  position  of  appellant  in  the  case  at  bar. 

Appellee's  quotation  from  National  Grocery  Co.  v. 
National  Stores  Corp.,  123  Atl.  740  (Appellee's  Brief, 
pp.  18-21),  likewise  reveals  that  there  the  defendant 
was  doing  business  at  a  place  where,  at  the  time  of 
suit,  the  plaintiff  had  no  customers  and  that  the  Court 
recognized  the  distinction  between  such  a  case  and  one 
like  the  present  case,  when  the  Court  stated  (Appel- 
lee's Brief,  p.  20): 

*'For  reasons  already  touched  upon,  it  would 
be  absurd  to  say  that  any  such  intention  should 
permit  the  preempting  of  the  use  of  the  name 
(National)  ut  a  place  and  time  where  such  a 
supposed  business  enterprise  had  no  customers 
or  business,  and  therefore  nothing  to  lose.     It 
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is  entirely  too  remote  and  fanciful  for  the  com- 
plainant to  object  to  another  using  a  name  in  a 
certain  locality,  not  because  he  has  already  es- 
tablished his  trade  there,  but  because  he  may  do 
so  in  the  future.  For  it  is  equally  probable  he 
may  not.  It  is  sig^iificant  that  in  all  the  cases 
cited  by  the  complaitmnt  in  its  brief  there  was  am, 
actual  competition  between  the  pa/rties,  *  *  *'* 
(Italics  added.) 

It  will  also  be  noted  that  in  appellee's  quotation 
from  that  case  the  Court  states  that  it  is  obvious,  by 
force  of  the  kind  of  business  in  which  each  of  the 
parties  in  that  case  were  engaged  (the  operation  of 
cash-and-carry  grocery  stores),  persons  would  not 
drive  twenty-five  or  thirty  miles  to  patronize  one  of 
such  stores.  But  with  respect  to  a  case,  such  as  the 
one  at  bar,  it  is  not  unnatural  for  women  to  drive 
from  the  smaller  communities  surrounding  San  Fran- 
cisco and  Oakland  to  such  larger  cities  to  shop  for 
wearmg  apparel,  and  the  record  shows  that  is  what 
they  do.    (Brief  For  Appellant,  pp.  10-13.) 

Appellee  also  cites  the  case  of  The  Ida  May  Co. 
Inc.  V.  Ida  May  Ensign,  20  Cal.  App.  (2d)  339,  as  a 
''similar"  case  from  which  he  has  adopted  findings. 
Appellant  submits  that  there  is  no  similarity  between 
that  case  and  this  one.  In  The  Ida  May  Co.  case  the 
defendant,  a  former  officer  and  stockholder  of  the 
plaintiff  severed  all  connection  with  the  plaintiff  in 
1934  and  at  a  later  date  opened  a  business  dealing  in 
similar  merchandise  under  the  name  of  ''Ida  May 
Ensign",  which  was  the  full  true  name  of  defendant. 
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The  trial  Court  specifically  found  that  iii  opening 
and  designating  her  business  defendant  did  so  ''under 
her  full  name".  In  short,  defendant  there  did  not 
act  similarly  to  the  defendant  at  bar  and  did  not  omit 
that  part  of  her  name  which  would  tend  to  prevent 
confusion,  nor  did  the  defendant  Ida  May  Ensign 
stress  that  part  of  her  name  "Ida  May"  which  was 
similar  to  the  name  of  plaintiff's  business.  The  de- 
fendant in  that  case,  in  using  her  full  name  without 
emphasizing  any  part  thereof  obviously  attempted 
to  comply  with  the  equitable  requirement  stated  by 
this  Court  in  the  case  of  Horlick's  Malted  Milk  Corp. 
V.  Horlitck's  Inc.,  9  Cir.,  59  F.  (2d)  13,  as  follows 
(p.  15)  : 

''But  where  a  personal  name  has  become  asso- 
ciated in  the  minds  of  the  public  with  certain 
goods  or  a  particular  business,  it  is  the  duty  of  a 
person  with  the  same  or  similar  name,  sub- 
sequently engaging  in  the  same  or  a  similar 
business  or  dealing  in  like  goods,  to  take  such 
affirmative  steps  as  may  be  necesarry  to  prevent 
his  goods  or  business  from  becoming  confused 
with  the  goods  or  business  of  the  established 
trader. ' ' 

The  very  definite  distinction  between  the  case  at 
bar  and  The  Ida  May  Co.  case  is  succinctly  pointed 
out  in  Nims,  Unfair  Competition  and  Trade  Marks 
(Third  Edition)  as  follows  (p.  209)  : 

"It  will  be  seen  by  the  foregoing  cases  that  there 
is  a  marked  difference  between  the  use  of  a  com- 
plete name,  first  name,  middle  name,  if  any,  and 
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surname,  and  the  use  of  the  surname  alone.  The 
likelihood  of  confusion  is  much  increased  in  the 
latter  use.  And  there  is  little  doubt  but  such  use 
of  a  name  will  be  enjoined,  while  the  injunction 
will  often  be  refused  where  a  person  uses  his 
full  name,  and  uses  it  honestly." 

At  page  21  of  his  brief  appellee  cites  the  case  of 
Yellow  Cah  Co.  of  San  Diego  v.  Sachs,  191  Cal.  238 
and  contends  that  that  case  was  one  where  a  taxicab 
company  doing  business  in  Los  Angeles  usmg  a  name 
like  that  used  by  plaintiff  in  the  same  business  in 
San  Diego,  was  denied  an  injunction  upon  the  ground 
that  they  were  not  operating  in  the  same  territory. 
Appellee  has  erroneously  stated  the  facts  involved  in 
that  case.  The  facts  and  ruling  in  that  case  are  set 
forth  hereinafter  in  the  Appendix,  page  i. 

Appellee  also  cites  and  relies  upon  the  case  of 
Eastern  Outfitting  Co.  v.  Manheim  (Wash.),  110  P. 
23.  (Appellee's  Brief,  p.  21.)  That  case  discloses 
the  fallacy  of  appellee's  position  more  clearly  than 
any  argument  that  could  be  presented  by  appellant, 
for  subsequent  to  the  decision  therein,  the  Supreme 
Court  of  Washington  specifically  distinguished  it 
from  a  case  like  the  case  at  bar.  Groceteria  Stores  v. 
Tehhetts,  162  P.  54,  stating: 

"Relying  on  the  rule  aimounced  in  Eastern 
Outfitting  Co.  V.  Manheim,  59  Wash.  428,  35 
L.R.A.  (N.S.)  251,  110  Pac.  93,  respondent  as- 
serts that,  as  ai:)pellant  has  established  no  place 
of  business  in  the  city  of  Tacoma  and  has  done 
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no  business  there,  it  is  not  entitled  to  the  ex- 
clusive use  of  the  word  'groceteria'  in  that  com- 
munity. It  is  true,  in  Eastern  Outfitting  Co.  v. 
Manheim,  we  held  that  the  fact  to  be  ascertained 
was,  what  is  the  market  of  the  complaining  party 
and  his  protection  in  the  use  of  his  tradename  is 
coextensive  with  his  market.  The  court  then 
found  that  the  plaintiff's  place  of  business  was 
in  Seattle,  and  it  was  doing  no  business  whatever 
in  Spokmie,  and  was  therefore  not  entitled  to  the 
use  of  the  tradename  in  Spokane  as  against  de- 
fendant, who  had,  at  a  large  expense,  established 
a  business  in  Spokane.  The  rule  as  laid  down  in 
the  Eastern  Outfitting  Co.  case,  supra,  in  any 
event  is  not  applicable  here,  as  it  is  alleged  in  the 
complaint,  and  admitted  by  the  demurrer,  that 
{tppellant  is  doing  business  with  the  people  of  Ta- 
conm,  tvhich  makes  Tacoma  a  part  of  its  inxirket/' 
(Italics  added.) 

The  uncontroverted  evidence  in  the  joresent  case 
is  equal  to  the  allegations  in  the  complaint  admitted 
by  the  demurrer  in  the  Groceteria  Stores  case. 

In  concluding  this  portion  of  his  brief  appellee 
cites  several  California  cases  and  quotes  from  Tomsky 
V.  Clark,  73  Cal.  App.  412  (Appellee's  Brief,  p.  22) 
for  the  apparent  purpose  of  having  this  Court  believe 
that  in  California  a  later  comer  can  use  his  family 
name  in  a  competing  business  with  impunity  and 
without  regard  to  the  i)articular  mode  of  use  and  the 
liarm  done  thereby.  As  shown  hereinabove,  the  cases, 
including  the  California  cases,  no  not  support  such 
a  rule. 
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The  case  of  Tomsky  v.  Clark,  is  discussed  herein- 
after in  the  Appendix,  page  ii,  and  from  that  dis- 
cussion it  will  be  seen  that  that  case  does  not  support 
appellee's  contention. 


IV.     REPLY  TO  PART  IV  OF  APPELLEE'S  BRIEF. 

A.    Appellant's  stores  are  known  as  Lerners  to  the  great  ma- 
jority of  its  customers  and  prospective  patrons. 

Appellant  has  contended  that  the  Court  committed 
prejudicial  error  in  failing  to  make  a  finding  reflect- 
ing the  material  and  undisputed  proof  that  the 
majority  of  appellant's  patrons  and  prospective  cus- 
tomers identify  and  designate  appellant  as  ^^Ler- 
ner's".  Appellee  asserts  that  since  the  trial  Court 
found  that  appellant  has  never  engaged  in  business 
in  San  Jose  and  that  appellee  was  first  in  the  field 
in  San  Jose  (Appellee's  Brief,  pp.  23-24),  the  issue 
as  to  the  name  by  which  appellant  is  known  becomes 
immaterial.  Appellant  has  shown  elsewhere  herein 
that  the  record  shows  without  conflict  that  prior  to 
the  time  appellee  began  business  appellant  had  an 
established  patronage  from  residents  of  San  Jose  and 
other  peninsula  communities.  The  question  of  the 
name  by  which  appellant  was  known  and  designated 
by  its  customers  and  prospective  patrons  is  therefore 
one  of  the  vital  issues  of  the  case. 

The  trial  Court  failed  to  make  a  fmding  in  response 
to  the  evidence  that  appellant  is  known  and  designated 
as  ^'Lerner's".    Appellee's  reference  to  the  evidence 
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bearing  upon  this  point  tends  to  create  an  inaccurate 
impression  of  what  the  evidence  actually  shows. 
Appellee's  assertion  that  only  ''some"  (Appellee's 
Brief,  p.  24)  persons  or  customers  refer  to  appellant 
as  ''Lerner's"  is  definitely  not  true.  The  facts  show 
that  a  ''majority",  "most",  and  practically  100  per 
cent  of  the  persons  doing-  business  with  appellant, 
refer  to  it  as  "Lerner's".  (Tr.  194,  213,  224,  225-227, 
228,  192.)  The  transcript  references  on  this  point  at 
page  24  of  Appellee's  Brief  are  not  to  the  contrary 
and  actually  support  appellant's  statement  of  the 
evidence. 

Appellee  further  seeks  to  deprecate  the  materiality 
of  this  evidence  and  makes  the  bald  assertion  that  find- 
ing that  appellant's  business  was  known  as  "Lerner's" 
would  not  call  for  a  different  result  in  this  case.  In 
the  first  place,  such  a  finding  would  be  only  one  of 
several  which  ai:)pellant  contends  the  Court  should 
have  made  and  which,  if  made,  would  call  for  a  differ- 
ent result.  In  the  second  place,  a  finding  that  appel- 
lant's business  was  known  as  "Lerner's"  would  im- 
mediately point  up  the  significance  in  the  conduct  of 
appellee  in  calling  and  advertising  his  business  as 
"Lerner's"  though  he  had  never  been  in  the  retail 
business  before,  had  never  previously  engaged  in  any 
business  in  San  Jose  and  had  never  before  been  desig- 
nated as  "Lerner's". 

A])pellee  contends  that  a  portion  of  Finding  VI 
quoted  in  his  brief  (p]).  24-25)  makes  unnecessary  any 
finding  that  appellant's  business  is  known  as  "Ler- 
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ner's".  That  finding,  to  the  effect  that  persons  of 
ordinary  intelligence  would  not  confuse  appellee's 
store  with  a  store  of  appellant,  states  merely  the 
broadest  kind  of  conclusions  and  can  be  given  no 
greater  weight  than  the  facts  which  may  be  found 
in  the  record  to  support  it.  Appellee's  claim  of  the 
distinctive  differences  in  the  style  of  lettering  used 
on  his  store  front  and  in  his  advertising  to  display 
the  name  of  his  business  must  be  judged  by  the  evi- 
dence. A  sample  of  appellee's  advertising  carrying 
the  name  ^'Lerner's"  appears  on  pages  12-15  of  the 
Transcript.  The  same  name  in  front  of  his  store 
appears  on  the  photographs  which  are  plaintiff's 
Exhibits  9  and  10.  The  same  name  in  front  of  appel- 
lant's stores  appears  on  the  photographs  wliich  are 
p1aintift''s  Exhibits  1  and  2.  In  addition,  plaintiff's  Ex- 
hibits 3,  4,  5,  and  6  show  the  lettering  on  other  stores  of 
appellant  in  California.  These  various  photographs 
have  not  been  reproduced  in  the  Transcript  but  are  be- 
fore the  Court.  They  very  definitely  negative  the  broad 
claim  of  distinction  made  in  Finding  YI,  particularly 
when  considered  in  the  light  of  the  fact  that  both  the 
store  of  appellee  and  the  stores  of  appellant  are  known 
by  the  public  as  ''Lerner's". 

The  foregoing  consideration  of  portions  of  Finding 
VI  does  not  constitute  appellant's  complete  considera- 
tion of  that  finding.  Various  elements  thereof  have 
been  segregated  and  separately  discussed  in  the  Brief 
For  Appellant  at  pages  25-27. 
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B.    The  trial  Court  should  have  made  a  finding  showing  the 
reputation  which  appellant  had  established. 

In  subdivision  B  of  Appellee's  Brief  (p.  27),  he 
contends  that  appellant  was  not  prejudiced  by  the 
omission  of  the  Oourt  to  find  (in  accordance  with  the 
evidence)  that  appellant  had  established  a  reputation 
for  selling  up-to-date,  well-styled  apparel  at  prices 
below  those  of  its  competitors. 

Such  facts,  if  found  by  the  Court,  would  have  a 
definite  bearing  on  the  likelihood  of  confusion  between 
appellee's  store  in  'San  Jose  and  appellant's  stores, 
because,  appellant  having  such  a  reputation,  persons 
would  be  more  likely  to  confuse  stores  of  appellant 
and  appellee  than  if  appellant  did  not  have  such  a 
well  established  reputation. 

Appellee  stresses  the  fact  (Appellee's  Brief,  p.  24) 
that  appellant  does  not  advertise  in  newspapers. 
While  appellant  does  not  advertise  in  the  conventional 
way,  the  evidence  is  that  by  means  of  its  many  stores 
located  all  over  the  country  in  the  most  prominent 
locations,  its  millions  of  customers  and  many  millions 
of  transactions  each  year,  it  has  accomplished  the 
equivalent  of  advertising  and  has  built  up  a  reputa- 
tion for  selling  up-to-date,  well-styled  apparel  at 
popular  prices  (Tr.  216-217)  which  prices  are  below 
those  of  most  of  its  comi)etitors  (Tr.  200)  and  depart- 
ment stores.  (Tr.  65,  66,  117,  216-217.)  Appellee 
seeks  to  raise  some  question  as  to  the  extent  of  the 
evidence  on  this  subject,  but  an  examination  of  the 
testimony  referred  to  will  show  that  the  evidence  on 
this  subject  is  both  complete  and  undisputed. 
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Appellee  also  urges  that  the  failure  of  the  Court  to 
make  a  finding  on  this  subject  is  not  prejudicial  be- 
cause 'Hhe  Court,  found  that  there  was  no  fraud, 
confusion  or  unfair  competition '\  (Appellee's  Brief, 
p.  27.)  In  the  first  place  it  is  appellant's  conception 
that  one  of  the  requirements  in  an  unfair  competition 
case  is  that  the  plaintiff  prove  that  he  has  established 
a  reputation  and  good  will  which  the  defendant  is 
damaging.  (Nims,  supra,  p.  110.)  In  the  second 
place,  appellee  is  assuming  the  very  point  in  issue. 
Merely  because  the  trial  Court  made  a  finding  that 
there  was  no  fraud,  confusion  or  unfair  competition 
does  not  preclude  appellant  from  establishing  in  this 
Court  that  there  is  no  substantial  evidence  to  support 
such  finding.  One  of  the  elements  in  such  proof  by 
appellant  is  that  it  did  have  the  reputation  above 
mentioned,  by  reason  of  the  existence  of  which  per- 
sons familiar  therewith  probably  would  and  actually 
did  mistake  appellee's  store  for  a  store  of  appellant. 
It  was  natural  that  this  should  occur,  because  appel- 
lee was  a  complete  unknown  in  the  retail  business 
or  in  any  business  in  San  Jose  and  he  designated  and 
advertised  his  store  under  a  name  which  did  not  point 
to  him,  but  by  reason  of  its  wide  reputation  it  did 
point  to  appellant,  whose  business  had  become  known 
by  the  name  which  appellee  saw  fit  to  use,  unaccom- 
panied by  any  means  of  identifying  him  with  that 
name. 
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C.    Appellant  had  an  established  trade  with  persons  from  San 
Jose  and  adjacent  cities. 

Under  subdivision  C  of  his  Brief  (p.  28)  appellee 
attempts  to  controvert  that  portion  of  the  Brief  For 
Appellant  wherein  appellant  has  shown  that  the  trial 
Court   erroneously  failed   to   make   a  finding   which 
reflected  the  undisputed  material  proof  that  at  the 
time   appellee   began   business   appellant's    stores   in 
San   Francisco    and   Oakland  included   among   their 
customers  a  substantial  number  of  residents  of  San 
Francisco  peninsula  cities,  including  San  Jose.     The 
evidence  on  this  point  is  set  forth  in  the  Brief  For 
Appellant,  pages  11-15,   23.     Appellee,  in  disputing 
that  appellant  had  established  such  a  patronage,  first 
tries  to  have  the  point  determined  by  this  Court  solely 
upon  the  testimony  of  the  witness  Graham  Magee,  to 
the  effect  that  Mr.  Magee  did  not  know  how  many 
customers  came  from  San  Jose  to  San  Francisco  for 
the  express  purpose  of  patronizing  appellant,  and  he 
would  not  say  whether  or  not  appellant's  business  in 
San  Jose  alone  would  be  characterized  as  '^  consider- 
able".     An    examination    of    the    testimony    of  Mr. 
Magee   reveals   that   he   was   unwilling  to   state   the 
volume    of   appellant's    business    from    the    outlying 
portions  of  the  San  Francisco  trading  area  in  other 
than  general  terms  because  he  is  an  officer  of  appel- 
lant whose  headquarters  are  in  New  York  and  whose 
duties    deal    with    the   business    of   appellant    on    a 
national  scale;  he  referred  the  Court  to  the  business 
records  kept  in  each  of  appellant's  stores,  and  pre- 
ferred to  have  such  records  show  the  specific  extent 
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of  appellant's  business  in  San  Jose  and  other  penin- 
sular communities.  (See  quotation  from  his  testi- 
mony in  Appellee's  Brief,  p.  34.) 

Appellee  next  puports  to  consider  the  records  refer- 
red to  by  Mr.  Magee  (Appellee's  Brief,  p.  36)  and 
asserts  that  since  the  evidence  showed  that  appellant 
had  only  27  transactions  per  month  with  persons  from 
San  Jose,  it  did  not  compel  the  conclusion  that  the 
trial  Court  should  have  found  that  the  appellant  had 
established  a  substantial  business.  Appellee's  treat- 
ment of  the  evidence  on  this  point,  is, — to  borrow  a 
phrase  from  Appellee's  Brief, — '4f  not  reckless,  at 
least  careless".  (Appellee's  Brief,  p.  37.)  Appellee 
fails  to  take  into  account  the  indisputable  evidence 
referred  to  in  the  Brief  For  Appellant  at  page  12: 
(1)  That  appellant's  business  records  show  that  in 
addition  to  the  324  transactions  per  year  with  resi- 
dents of  the  city  of  San  Jose,  appellant's  Market 
Street  store  had  2%  times  as  many  transactions  with 
residents  of  Palo  Alto,  an  additional  2%  times  as 
many  transactions  with  residents  of  Redwood  City, 
and  additional  customers  from  Los  Altos,  Santa  Clara 
and  other  peninsular  communities;  (2)  That  appel- 
lant's Grant  Avenue  store  in  San  Francisco  and  its 
Oakland  store  obtained  additional  patronage  from 
residents  of  each  of  such  communities ;  (3)  That  such 
customers  patronize  appellant's  stores  regularly  and 
continually  and  not  merely  on  isolated  occasions. 

Appellant  submits  that  the  evidence  referred  to, 
together   with    the    additional    evidence   pointed   out 
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hereinabove,  demonstrates  that  appellant  had  estab- 
lished a  substantial  business  and  a  substantial  num- 
ber of  customers  in  a  trading  area  which  extended 
down  the  San  Francisco  peninsula  to  and  including 
San  Jose.  And  when  it  is  considered  that  the  evidence 
further  shows  that  appellee's  store  is  likewise  pa- 
tronized by  residents  of  Palo  Alto,  Redwood  City,  Los 
Gatos,  Los  Altos  and  other  peninsular  communities, 
as  well  as  San  Jose  (Tr.  260)  and  that  the  two 
businesses  compete  for  the  patronage  of  the  very  same 
persons  (See  evidence  referred  to  in  Brief  For  Appel- 
lant, pp.  16-17)  it  is  clearly  seen  that  the  trial  Court 
committed  prejudicial  error  in  failing  to  give  effect 
to  such  material  undisputed  evidence,  and  failing 
to  make  specific  findings  in   accordance  therewith. 

The  general  statement  in  Finding  III  that  appel- 
lant's patrons  included  some  persons  from  areas 
throughout  the  United  States  other  than  San  Fran- 
cisco and  Oakland,  fails  to  determine  this  material 
issue.  Appellee's  suggestion  in  this  portion  of  his 
brief  that  appellant  is  precluded  from  obtaining  a 
more  specific  finding  on  the  point  under  consideration 
because  of  the  more  general  language  used  in  plain- 
tiff's complaint  is  reminiscent  of  an  argument  in 
support  of  a  special  demurrer,  and  is  contrary  to 
the  letter  and  spirit  of  the  new  Federal  Rules  of  Civil 
Procedure  which  require  that  a  complaint  contain  no 
more  than  a  short  and  plain  statement  of  the  pleader's 
claims  (Rule  8)  and  that  demurrers,  pleas  and  ex- 
ceptions for  insufficiency  of  a  pleading  shall  not  be 
used.  (Rule  7(c).) 
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Finally,  appellee's  emphasis  upon  that  portion  of 
Finding  III  which  states  that  a  substantial  part  of 
appellant's  customers  consist  of  passing  pedestrian 
traffic  does  not  negative  the  materiality  of  appellant's 
request  for  a  finding  that  appellant  likewise  had  a 
substantial  and  regular  patronage  from  the  com- 
munities on  the  San  Francisco  peninsula.  Whether 
appellant  had  this  last  mentioned  patronage  and 
whether  appellee's  store  competed  for  such  patronage 
were  important  questions  in  the  trial  Court. 

D.    Appellant's  business  was  an  expanding^  one. 

Appellee,  at  page  37  of  his  brief,  makes  an  effort 
to  avoid  the  effect  of  the  cases  cited  by  apiDcllant 
which  apply  the  rule  that  a  prior  trader  is  entitled  to 
equitable  protection  in  the  exclusive  use  of  his  trade 
name  not  only  within  the  immediate  locality  where 
Iiis  business  has  been  previously  conducted  but  also 
within  such  territory  as  may  reasonably  be  expected 
to  constitute  a  likely  field  of  normal  expansion  (see 
Appellant's  Brief,  pp.  58-65).  Appellee  urges  that 
the  expansion  which  appellant  admittedly  did  carry 
out  in  California  between  1930  and  1944  did  not 
follow  a  pattern  of  expanding  from  populous  cities 
into  smaller  nearby  communities.  Apparently  appel- 
lee hopes  in  this  way  to  eliminate  the  effect  of  the 
admitted  fact  that  appellant's  business  has  consist- 
ently been  an  expanding  business  and  that  the  policy 
of  expansion  has  as  consistently  been  applied  in  Cali- 
fornia. Appellee  has  not  cited  any  case  which  de- 
tracts from  the  authority  of  the  cases  cited  by  appel- 
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lant  in  supi:)ort  of  the  rule  protecting  a  prior  business 
as  above  enunciated. 

Because  appellee  could  not  dispute  either  the  evi- 
dence or  the  law  which  thus  protects  appellant  against 
unfair  competition  in  a  subsidiary  area  such  as  San 
Jose,  appellee  has  instead  raised  a  purely  incidental 
issue,  as  to  the  manner  in  which  appellant  has  carried 
out  its  expansion  i)lan  in  California,  Appellee  con- 
tends that  although  the  testimony  adduced  by  appel- 
lant is  that  its  practice  is  to  open  a  store  first  in  a 
populous  area  and,  after  establishing  in  such  store 
a  nucleus  of  business  from  surrounding  areas,  to 
open  a  store  or  stores  in  such  areas,  the  evidence 
shows  that  appellant  did  exactly  the  reverse  in  Cali- 
fornia. 

Even  if  the  evidence  supported  this  contention  of 
appellee  that  would  be  no  answer  to  the  failure  of  the 
Court  to  find  in  accordance  with  the  undisputed  evi- 
dence that  plaintiff  had  and  actually  carried  out  in 
California,  as  elsewhere,  a  plan  of  consistent  and 
continuous  expansion,  and  on  the  basis  thereof  appel- 
lant would  be  entitled  to  the  benefit  of  the  rule  of  law 
above  stated.  However,  the  contention  of  appellee, 
though  unimportant  to  the  real  issue,  is  in  fact  con- 
trary to  the  evidence.  Appellee  argues  that  rather 
than  first  opening  in  populous  areas  and  then  expand- 
ing into  surrounding  areas  ap])ellant  has  in  California 
first  started  in  surrounding  areas  and  then  opened 
in  the  large  cities.  In  reaching  this  conclusion  appel- 
lee has  made  unwarranted  assumptions.  The  evidence 
is  that  appellant  opened  five  stores  in  Southern  Call- 
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fornia  in  1930.  It  does  not  appear  in  what  chrono- 
logical order  these  stores  were  opened.  Appellee  as- 
sumes nevertheless  and  asserts  that  the  first  store  was 
opened  in  Pasadena,  although  stores  w^ere  also  opened 
in  that  same  year  in  Los  Angeles,  San  Diego,  'Santa 
Barbara,  and  San  Bernardino.  Based  on  his  imsup- 
ported  assumption  appellee  then  urges  that  appellant 
was  acting  contrary  to  its  professed  plan  of  expansion 
because  it  opened  in  an  area  subsidiary  to  Los  Angeles 
before  it  opened  in  IjOs  Angeles.  Even  if  there  were 
support  for  appellee's  assumption,  it  does  not  follow 
that  it  proves  any  material  departure  from  appel- 
lant 's  plan.  For  all  that  appears,  appellant  may  have 
been  attempting  for  a  long  time  to  obtain  a  favorable 
location  and  lease  in  Los  Angeles  and  may  have 
actually  obtained  its  Pasadena  lease  and  opened  that 
store  after  the  Los  Angeles  store  had  been  opened 
and  had  demonstrated  substantial  patronage  from 
Pasadena.  San  Diego  and  Santa  Barbara,  approxi- 
mately 125  miles  and  90  miles  respectively  from  Los 
Angeles,  are  each  desirable  locations  and  independent 
centers  of  population  and  whether  those  stores  were 
opened  before  or  after  the  Los  Angeles  store  does  not 
materially  bear  upon  the  incidental  issue  raised  by 
appellee  that  appellant  did  not  actually  pursue  its 
professed  method  of  carrjdng  out  its  expansion  plans. 

As  to  Northern  California,  it  is  not  questioned  by 
appellee  that  the  San  Francisco  and  Oakland  stores 
were  opened  in  1934  and  1935  and  that  all  subsequent 
stores  and  locations  for  stores  were  acquired  there- 
after.    Appellee  stresses  the  fact  that  several  years 
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prior  to  the  opening  of  the  San  Francisco  and  Oak- 
land stores  appellant  had  taken  leases  in  Sacramento 
and  San  Jose  and  that  this  proves  that  appellant's 
plan  is  merely  to  take  leases  wherever  they  give 
promise  of  being  profitable  regardless  of  any  plan  of 
expanding  therefrom  into  the  surrounding  areas.  In 
the  fi-rst  place,  stores  in  Sacramento  and  San  Jose 
actually  were  not  opened  before  the  stores  in  San 
Francisco  and  Oakland,  and  conceivably  that  could 
be  because  appellant  at  that  time  decided  it  should 
follow  the  particular  method  of  expansion  above  re- 
ferred to.  In  the  second  place,  Sacramento  and  San 
Jose  are  themselves  populous  centers  with  substantial 
areas  for  the  production  of  patronage.  It  well  may 
be  that  at  that  i:)articular  time  appellant  was  unable 
to  obtain  in  San  Francisco  and  Oakland  the  100  per 
cent  locations  which  it  desired  and  rather  than  hold 
up  its  entire  expansion  program  in  Northern  Califor- 
nia it  determined  at  least  to  make  a  start  with  avail- 
able locations  in  Sacramento  and  San  Jose. 

Whatever  may  be  the  true  reason  for  the  particular 
method  of  expansion  which  appellant  did  follow,  as 
to  which  the  record  is  silent,  the  evidence  does  show 
without  dispute  that  appellant  has  followed  a  con- 
sistent program  of  expansion  not  only  in  other  parts 
of  the  country,  but  in  California,  interrupted  only 
during  the  period  of  the  financial  depression,  so  that 
commencing  in  1930  and  up  to  the  time  when  appellee 
opened  his  store  in  San  Jose  appellant  had  opened 
in  California  14  stores,  and  had  acquired  by  lease  or 
purchase  locations  for  14  additional  stores,  including 
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locations  in  San  Jose,  Burlingame,  San  Mateo  and 
Palo  Alto.  On  the  basis  of  such  evidence  and  the 
authorities  cited  in  the  Brief  For  Appellant,  pages 
57-65,  San  Jose  was  clearly  within  the  territory  rea- 
sonably to  be  included  within  the  likely  iield  of  normal 
expansion  of  appellant's  business. 

Appellee's  Brief  (p.  46)  states  that  it  is  not  neces- 
sarj^  to  discuss  the  authorities  cited  by  appellant  be- 
cause in  every  instance  where  relief  was  granted,  there 
was  evidence  either  of  fraudulent  intent  or  that  the 
aggrieved  party  had  first  done  business  in  the  terri- 
tory in  question  by  mail  order,  traveling  salesmen  or 
otherwise.  The  authorities  cited  by  appellant  may 
not  however  be  thus  disposed  of.  There  are  a  number 
of  cases  cited  by  appellant  which  camiot  be  distin- 
guished in  the  manner  stated  by  appellee.  Examples 
are: 

Groceteria  Stores  v.  Tehhetts  (Wash.),  162  P. 

54,   (Brief  For  Appellant,  pp.  42-45)  ; 
Rainbow  Shops  v.  Rainbow  SpeciaUy  Shops, 

27  N.Y.S.   (2d)   390,   (Brief  For  Appellant, 
pp.  61-62)  ; 

Rhea  v.  Bacon,  5  Cir.,  87  F.  (2d)  976,  (Brief 

For  Appellant,  pp.  57-58)  ; 
Terminal  Barber  Shops  Inc.  v.  Zoberg,  2  Cir., 

28  F.   (2d)   807,   (Brief  For  Appellant,  pp. 
58-61)  ; 

Stewarts  Sandwiches  Inc.  v.  Seward/ s  Cafe- 
teria Inc.,  60  F.  (2d)  981  (D.  Ct.  N.Y.), 
(Brief  For  Appellant,  pp.  62-63). 

We  have  found  no  case  and  appellee  has  cited  none 
which  is  to  the  contrary.    In  the  cases  cited  by  appel- 
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lee  (Brief  For  Appellee,  pp.  45-56)  the  complaining 
party  had  done  no  business  in  the  area  in  question, 
had  no  customers  in  that  area  and  had  done  nothing 
from  which  it  could  be  concluded  that  such  party  had 
any  real  intention  of  entering  such  area  at  any  rea- 
sonably foreseeable  future  time. 

£.    Appellee  took  no  precautions  to  distinguish  his  business  from 
that  of  appellant. 

Subdivision  E  of  the  Brief  For  Appellee  (p.  46) 
discusses  appellant's  complaint  of  the  failure  of  the 
trial  Court  to  find  that  appellee  had  never  done 
business  as  ''Lerner's"  prior  to  the  time  that  he 
opened  his  store  in  San  Jose.  Appellee  states  that  the 
failure  to  make  such  a  finding  is  immaterial  and  also 
that  '*it  is  contrary  to  the  record".  (Appellee's 
Brief,  p.  47.)  Appellee  makes  no  reference  to  the 
Transcript  at  this  point  to  support  the  latter  state- 
ment nor  it  is  supported  by  the  record.  Appellee  at 
another  point  refers  to  the  Transcript  (Tr.  267-269) 
which  indicates  that  when  appellee  was  in  the  manu- 
facturing business  with  his  father  he  called  upon  the 
retail  trade  (not  the  consumer  trade)  in  San  Jose. 
Appellee  did  not  however  contend  that  either  he  or 
his  father  had  ever  done  business  as  ^^Lerner's".  He 
testified  to  the  contrary,  namely,  that  the  business 
was  carried  on  under  the  name  of  *'L.  G.  Lemer". 
(Tr.  269.) 

Appellee's  contention  as  to  the  immateriality  of  the 
requested  fuiding  is  that  he  was  first  in  the  retail 
ladies'  ready  to  wear  business  in  San  Jose  under  a 
name  including  the  word  ''Lerner's"  and  therefore 
appellant  could  not  be  prejudiced  by  the  absence  of 
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a  iinding  that  appellee  had  never  before  done  business 
as  ''Lerner's".  This  completely  begs  the  question. 
It  is  established  that  at  least  a  majority  of  the  persons 
doing  business  with  or  knowing  of  appellant  refer  to 
it  as  '^Lerner's".  It  is  also  established  that  at  the 
time  appellee  opened  his  store  in  San  Jose  appellant 
had  customers  in  San  Jose  and  the  surrounding  area. 
When  appellee  opened  his  store  and  called  it  ''Ler- 
ner's"  and  advertised  it  as  such  without  identifying 
his  business  as  one  belonging  to  an  individual  who 
happened  to  have  the  surname  of  ''Lerner",  it  was 
inevitable  that  the  persons  in  San  Jose  and  surround- 
ing area  who  refer  to  appellant  as  ''Lerner's"  would 
conclude  that  it  was  appellant  which  was  opening  the 
store  of  appellee.  These  facts  do  make  it  significant 
that  appellee  had  never  before  done  business  as 
^'Lerner's"  and  the  Court  should  have  made  such  a 
finding. 

The  same  significance  attaches  to  the  fact  that 
appellee  had  never  before  engaged  in  the  retail  busi- 
ness either  in  San  Jose  or  anywhere  else,  and  the 
Court  should  have  so  found.  Appellee  again  seeks  to 
dismiss  these  facts  as  immaterial  but  they  are  most 
material  as  a  part  of  the  complete  picture  which  estab- 
lishes that  when  appellee,  who  had  never  engaged  in 
the  retail  business  before  and  had  never  been  known 
in  any  business  as  ''Lerner's"  opened  a  store  under 
that  designation,  in  an  area  where  appellant  had 
customers  who  knew  appellant  as  "Lerner's",  he 
was  deliberately  or  otherwdse  misleading  a  portion 
of  the  public  in  8an  Jose  and  surrounding  areas  into 
l^elieving  that  appellee's  store  was  in  fact  a  store  of 
appellant. 
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F.    The  evidence  does  not  support  the  finding  that  appellee  took 
precautions  to  distinguish  his  business  from  that  of  appellant. 

Appellant  has  objected  to  the  trial  Court's  finding 
that  appellee  took  reasonable  precautions  to  prevent 
confusion  between  his  business  and  that  of  appellant. 
Appellee  contends  that  there  is  evidence  to  support 
such  finding.  In  his  Brief  (p.  48)  he  refers  specifi- 
cally to  the  form  of  newspaper  advertising  used  by 
appellee  and  that  appellant  uses  only  the  name 
'^Lerner  Shops".  Apparently  appellee  intends  there- 
by to  state  that  since  appellee  advertised  and  desig- 
nated his  business  as  ''Lerner's"  and  appellant  itself 
used  only  the  name  ^'Lerner  Shops"  appellee  was 
taking  precautions  to  prevent  confusion.  Appellee 
however  ignores  entirely  the  undisputed  evidence  that 
most  of  appellant's  customers  and  persons  knowing 
of  appellant  refer  to  it  and  know  it  as  "Lerner's". 
The  newspaper  advertisements  which  accompanied 
the  opening  of  appellee's  store  (Tr.  12-15)  contain  no 
indication  whatever  that  they  did  not  refer  to  a  store 
of  appellant,  nor  any  indication  that  they  refer  to 
a  store  of  an  individual  making  his  initial  entrance 
into  the  retail  ladies'  apparel  field  and  unconnected 
with  the  previously  well  known  business  of  appellant. 

There  is  no  evidence  to  support  appellee's  assertion 
(Appellee's  Brief,  p.  49)  that  the  stores  of  Lerner- 
Vogue  in  some  of  the  area  in  Kansas  and  Missouri 
where  appellant  does  business  did  not  create  confusion 
or  damage.  On  the  contrary,  it  does  appear  that 
litigation  ensued,  as  the  result  of  which  Lerner- Vogue 
changed  the  name  of  certain  of  its  stores  to  'M.  S. 
Lerner- Vogue"  and  discarded  completely  the  name 
''Lerner"  with  respect  to  its  other  stores.  (Tr.  142.) 


so 


H.     Appellee's  newspaper  advertisements  were  likely  to  cause 
confusion  as  to  identity. 

In  subdivision  H  of  his  Brief  (p.  50)  appellee  in 
effect  admits  that  appellant  and  appellee  carried  com- 
peting items  at  jDrices  which  were  within  the  same 
ranges.  He  seeks  to  justify  the  Court's  finding  that 
his  newspaper  advertising  showed  the  difference  be- 
tween the  two  businesses  by  urging  (pp.  51-52)  that 
a  person  reading  an  advertisement  of  appellee  relating 
to  an  article  also  carried  by  appellant  at  a  price 
also  charged  by  appellant  would  not  necessarily  as- 
sume thereby  that  appellee's  store  belonged  to  appel- 
lant. Appellant  does  not  urge  and  is  not  required 
to  urge  that  every  person  acquiring  know^ledge  of  ap- 
pellee's store  or  his  advertisements  was  misled  or 
confused;  it  is  sufficient  if  there  was  a  likelihood 
that  some  persons,  exercising  reasonable  care,  would 
be  misled.  {Schwarz  v.  Schwarz,  93  Cal.  App.  252, 
255:  E.  B.  Davis  Co.  v.  Davis,  11  F.  Supp.  269.)  And 
the  evidence  established,  as  pointed  out  hereinabove, 
that  there  were  persons  who  actually  were  misled. 

I.     The  evidence  does  not  shov/  that  appellee's  store  was  distinc- 
tive in  character  or  appearance. 

In  subdivision  I  of  Appellee's  Brief  (p.  52)  he 
discusses  appellant's  objection  to  the  finding  that 
appellee's  store  is  of  a  different  character  and  appear- 
ance from  appellant's  stores  so  as  to  make  confusion 
improbable.  The  evidence  shows  that  appellee's  store 
is  approximately  20  feet  wide.  (Tr.  258.)  Appellant's 
Grant  Avenue  store  in  San  Francisco  has  a  frontage 
of  20  feet  (Tr.  92),  and  its  Oakland  store  has  a  front- 
age of  18  feet.    (Tr.  92.)    Appellant  used  a  billboard 
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type  of  sign  on  its  stores  in  San  Francisco  and  Oak- 
land. (Tr.  89-90.)  Appellee  used  the  same  type  of 
sign.  On  his  sign  the  most  prominent  feature  and 
the  one  occupying  most  of  the  space  is  the  name 
'^Lerner's".  The  same  designation  was  featured  on 
the  show  windows,  boxes  and  bags.  The  stores  of 
the  parties  carried  similar  items  of  merchandise  in 
price  ranges  which  overlapped. 

Appellee  does  not  and  cannot  dispute  these  facts. 
He  has  failed  to  point  out  any  physical  features  of 
dissimilarity  which  would  support  the  finding  in 
question,  from  which  it  should  be  concluded  that 
there  is  no  evidence  which  does  support  it. 

J.     There  was  actual  confusion  between  the  two  businesses.  There 
.  was  no  evidence  to  the  contrary. 

Under  subdivision  J  of  Appellee's  Brief  (p.  53)  he 
asserts  that  the  trial  Court  was  justified  in  making 
a  finding  contrary  to  the  undisputed  evidence  that 
persons  had  dealt  with  appellee  believing  that  they 
were  dealing  with  appellant.  In  the  first  place  the 
evidence  on  this  point,  while  given  by  employees  of 
appellant,  was  legally  admissible  (S.  C.  Joh^ison  & 
Son  V.  Johnson,  28  F.  Supp.  744,  749,  affirmed  as 
modified,  116  F.  (2d)  427),  and  in  cases  of  this  kind, 
with  rare  exceptions,  it  is  the  only  kind  of  evidence 
obtainable,  particularly  in  view  of  the  fact  that  appel- 
lant carries  on  a  cash  business  and  has  no  list  of 
customers'  names  or  addresses.  The  case  cited  by 
appellee,  Amcricayi  Automobile  Ass'n  v.  American 
Automobile  Owners  Ass'yi.,  216  Cal.  125  (Appellee's 
Brief,  p.  54)  was  one  in  which  there  was  conflicting 
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evidence  concerning  the  matter  in  dispute.  Such  case 
is  not  contrary  to  the  rule  that  while  the  trial  Court 
has  the  right  to  weigh  the  evidence  it  does  not  have 
the  right  arbitrarily  to  reject  the  only  evidence  in  the 
case  on  a  material  point.  (See,  Grigshy  v.  Davey,  207 
€al.  181,  186.)  If  there  were  conflicting  evidence  or 
the  evidence  were  such  as  to  require  some  credulity 
to  believe  it,  or  if  it  had  other  indications  of  internal 
weakness  there  could  be  a  basis  for  the  exercise  of 
discretion  by  the  trial  Court  in  accepting  or  rejecting 
it.  But  in  this  case  the  evidence  was  not  disputed,  it 
was  i)resented  by  not  one,  but  a  number  of  witnesses, 
and  the  confusion  testified  to  was  most  natural,  if 
not  inevitable,  in  view  of  the  similarity  of  names,  the 
widespread  reputation  of  appellant,  the  similarity 
of  merchandise  and  prices  and  the  fact  that  thereto- 
fore appellee  was  completely  unknown  in  the  retail 
business  and  persons  who  had  done  business  with  ap- 
pellant and  referred  to  it  as  ^'Lerner's"  and  had 
never  done  business  with  or  even  heard  of  appellee, 
would  almost  of  necessity  conclude  that  the  store 
opened  by  appellee  was  in  fact  opened  by  appellant. 


CONCLUSION. 

In  spite  of  the  findings  made  by  the  trial  Court 
and  its  failure  to  find  on  certain  material  issues,  the 
evidence  in  this  case  is  such  that  when  considered 
under  the  rules  applicable  to  a  review  by  this  Court 
of  a  case  of  this  kind,  it  requires  the  reversal  of  the 
judgment  for  appellee  and  the  granting  of  relief  to 
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appellant.  The  nature  and  extent  of  the  relief  to 
which  appellant  is  entitled  is  discussed  in  the  Brief 
For  Appellant,  pages  66-79. 

Under  the  authorites  cited  in  the  opening  portion  of 
this  Reply  Brief  this  Court  may  reverse  the  trial 
Court:  (1)  Where  the  findings  are  without  sub- 
stantial evidence  to  support  them;  (2)  where  the 
trial  Court  misapprehended  the  effect  of  the  evidence ; 
(3)  even  though  there  were  evidence  which,  if 
credible,  would  be  substantial,  if  the  force  and  effect 
of  the  testimony  considered  as  a  whole  convinces  that 
the  finding  is  so  against  the  great  preponderance  of 
the  credible  testimony  that  it  does  not  reflect  or  rep- 
resent the  truth  and  right  of  the  case. 

(Sanders  v.  Leech,  5  Cir.  158  F.  (2d)  486,  487.) 

Appellant  submits  that  the  evidence  discussed  or 
referred  to  in  its  briefs  herein  fully  establishes  the 
following  basic  facts  as  uncontradicted  or  not  open 
to  serious  question  and  fully  justifying  and  requiring 
injunctive  relief: 

■  (1)  That  appellee  opened  a  store  in  San  Jose 
engaged  in  the  same  line  of  business,  carrying  similar 
items  of  merchandise  as  the  business  and  merchandise 
of  appellant,  and  at  prices  in  a  price  range  over- 
lapping the  price  range  of  appellant; 

(2)  That  appellant  is  known  by  at  least  a  very 
large  majority  of  its  customers  and  the  public  as 
''Lerner's'^ 

(3)  That  although  appellee  had  never  before  en- 
gaged  in  the   i-etail  business,  had  never  carried  on 
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any  business  in  San  Jose,  had  never  been  associated 
with  any  business  known  as  ^'Lerner's"  and  his  own 
name  is  Wilfred  M.  Lerner,  he  designated  and  ad- 
vertised his  store  in  San  Jose  as  '^  Lerner 's",  without 
any  distinguishing  feature  to  differentiate  hini  and 
his  business  from  or  prevent  confusion  thereof  with 
appellant  and  its  business;  this  in  spite  of  the  fact 
that  appellee  had  known  of  ajjpellant  and  had  been 
in  several  of  its  stores; 

(4)  That  appellant  had  throughout  its  long 
history  adopted  and  pursued  a  policy  of  expansion 
and  opening  of  new  stores,  not  only  in  other  parts  of 
the  country  but  also  in  California ; 

(5)  That  San  Jose  is  within  appellant's  normal 
area  of  expansion  and  that  appellant  actually  ex- 
panded into  that  city  by  taking  a  lease  therein  in 
1941,  long  prior  to  the  time  that  appellee  opened  his 
store,  only  the  restrictions  created  by  the  war  having 
prevented  appellant  from  opening  its  San  Jose  store 
when  it  became  entitled  to  possession  thereof  in  July 
1942; 

(6)  That  when  appellee  opened  his  store  appellant 
actually  had  customers  in  San  Jose  and  nearby  com- 
munities and  had  enjoyed  a  regular  and  continuous 
patronage  from  that  area; 

(7)  That  some  of  appellant's  customers  have  been 
confused  by  appellee's  designation  of  his  business 
as  "  Lerner 's"  into  believing  that  appellant  had 
opened  one  of  its  stores  in  San  Jose. 
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The  foregoing  furnish  all  of  the  requisities  for 
injunctive  relief  in  a  case  of  this  kind:  Similarity 
if  not  identity  of  business  and  name ;  competition  for 
the  same  patronage;  actual  confusion  among  custom- 
ers as  to  the  two  businesses;  and  the  prior  right  of 
appellant  based  on  the  long  period  prior  to  appellee's 
entry  during  which  appellant  and  its  business  were 
known  by  the  name  which  appellee  adopted  and  which 
is  merely  his  surname,  not  his  full  name. 

Had  the  trial  Court  found  the  foregoing  as  facts, 
the  basis  for  injunctive  relief  would  be  established 
beyond  question.  Merely  because  the  trial  Court 
made  contrary  findings  as  to  some  of  these  facts  and 
no  findings  whatever  as  to  others,  should  not  deprive 
appellant  of  the  relief  to  which  it  is  entitled  if  in  fact 
the  evidence  does  not  support  the  findings  which  the 
trial  Court  did  make  and  does  support  findings  which 
would  afford  relief  to  appellant.  Not  only  the  un- 
contradicted evidence,  but  certainly  all  of  the  evidence 
entitled  to  weight,  viewed  in  the  light  of  what  fre- 
quently occurs  and  is  know^n  to  occur  in  unfair  com- 
petition cases  of  this  kind,  fully  support  and  require 
the  findings  requested  by  appellant  and  relief  against 
the  unwarranted  interference  by  appellee  with  the 
business  and  the  goodwill  which  over  many  years 
appellant  has  created  and  built  up. 

No  issue  is  here  involved  which  would  prevent  ap- 
I)ellec  from  engaging  in  any  business  he  chooses  at 
any  location  or  locations  he  sees  fit.  Inhere  is  here 
involved  only  the  name  by  which  api)ellee  has  detei'- 
niined  to  designate  and  advertise  his  business ;  not  his 
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own  full  name  nor  a  name  under  which  he  has  ever 
before  done  business  or  been  known;  but  a  name, 
nevertheless,  by  which  appellant  has  long  been  known 
in  a  business  which  it  has  built  up  over  many  years, 
having  a  valuable  reputation  and  goodwill  which  un- 
der the  law  are  entitled  to  protection. 

The  judgment  should  therefore  be  reversed  and  an 
injunction  issued  in  favor  of  appellant  for  the  relief 
to  which  it  is  entitled. 

Dated,  San  Francisco,  California, 
May  5, 1947. 

Respectfully  submitted, 

Jesse  H.  Steinhart, 
By  S.  A.  Ladar, 

Attorneys  for  Appellant. 


(Apperxdix  Follows.) 
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Appendix 

Yellow  Cab  Co.  of  San  Diego  v.  Sucks,  191  Cal. 
238. 
The  facts  in  this  case  were  that  for  some  time  prior 
to  1920  the  defendant  Sachs  had  been   engaged  in 
conducting  a  taxicab  business  in  San  Diego  under 
the  name  of  8mith  Taxicab  Co.     In  the  summer  of 
1920  he  changed  the  name  of  this  company  to  Yellow 
Taxicab  Company  of  San  Diego,  and  began  to  operate 
a  fleet  of  yellow  taxicabs  under  that  name.    In  Octo- 
ber 1920  one  Uhler  acting  as  a  promoter  of  plaintiff 
corporation  began  negotiations  with  a  Chicago  con- 
cern looking  to  the  establishment  of  a  Yellow  Taxicab 
service  in  San  Diego  under  a  system  which  had  there- 
tofore been  established  and  used  for  approximately 
six  months  by  the  Chicago  concern  and  by  a  Los 
Angeles  concern.     Uhler  obtained   a   contract  from 
the  Chicago  concern  for  the  purchase  of  some  of  the 
Chicago   company's   taxicabs,   but   otherwise   neither 
Uhler  nor  plaintiff  corporation  (which  he  organized) 
had  any   connection  with  the   Chicago  concern  and 
had  no   connection  whatever  with  the  Los  Angeles 
concern.     Plaintiff  corporation  did  not  begin  actual 
business   operations   in   San   Diego   imtil    February, 
1921,  which  was  subsequent  to  the  date  that  defendant 
had  begun  to  operate  in  San  Diego.     In  January, 
1921,  plaintiff  sued  defendant,   contending  that  the 
prior    use    by    said    Chicago    concern    of    the    name 
"Yellow  Cab"  and  plaintiff's  purchase  of  cabs  from 
said  Chicago  concern  and  adoption  of  its  system  of 
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business  gave  plaintiff  a  prior  right  in  San  Diego  to 
the  use  of  the  name  '^ Yellow  Cab"  or  ''Yellow  Taxi- 
cab  Co.".  The  trial  Court  granted  defendant  a  judg- 
ment of  nonsuit  which  was  affirmed  by  the  Supreme 
Court  of  California.  The  opinion  of  the  Supreme 
Court  states  as  the  basis  for  the  judgment  in  favor 
of  defendant  the  undisputed  facts:  (1)  That  the 
plaintiff  was  neither  a  successor  nor  a  licensee  of  the 
original  Chicago  concern,  nor  in  any  way  connected 
with  the  operations  of  the  corporation  which  was 
doing  business  in  Los  Angeles;  (2)  that  in  any 
event  the  Chicago  concern  had  never  used  the  name 
in  question  in  San  Diego  prior  to  the  time  the  defend- 
ant began  doing  business  in  San  Diego;  (3)  that 
plaintiff  itself  not  having  carried  on  any  business  in 
San  Diego  or  elsewhere  until  subsequent  to  defend- 
ant's adoption  and  use  of  the  name  in  question,  had 
no  cause  of  action  against  defendant. 

Tomsky  v.  Clark,  73  Cal.  App.  412. 
In  that  case  the  evidence  itself  was  not  before 
the  Court.  The  appeal  was  on  the  judgment  roll, 
and  the  findings  disclosed  a  situation  where  the 
plaintiffs  had  adopted  as  a  business  name  the  family 
name  of  one  of  the  defendants  who  had  been 
engaged  in  the  collection  business  in  iSan  Francisco 
for  many  years  before  the  plaintiffs  began  business 
and  whose  name  had  become  well  known  and  well 
regarded  in  San  Francisco  in  such  business.  The 
business  in  which  said  defendant  had  been  engaged 
continued  to  function  until  1921  when  it  was  aban- 


Ul 

doned  for  an  interval  until  May  1922.  During  such 
interval  said  defendant,  whose  name  was  J.  J.  Rauer, 
and  his  associates  were  not  engaged  in  the  collection 
business.  In  the  interval  between  the  abandonment 
of  said  business  and  the  beginning  of  a  new  concern 
in  which  said  defendant  became  an  officer  and  stock- 
holder, the  plaintiffs  started  a  collection  business 
under  the  fictitious  name  of  Rauer  Collection  Com- 
pany. No  person  named  Rauer  was  connected  with 
plaintiffs'  business.  Thereafter  defendant  Rauer  and 
others  organized  said  corporation  in  which  defendant 
Rauer  became  an  officer  and  stockholder  and  engaged 
in  the  collection  business.  The  Court  found  that  in- 
stead of  the  defendants  having  deceived  the  public 
by  the  use  of  a  name  similar  to  that  which  the  plain- 
tiffs were  using,  it  was  in  fact  the  plaintiffs  who 
deceived  the  public  by  having  adopted  a  name  not 
their  own,  under  the  circumstances  above  mentioned, 
and  one  which  the  public  had  long  associated  with  the 
defendant  J.  J.  Rauer  and  others.  On  those  facts 
the  trial  Court  not  only  refused  to  enjoin  the  defend- 
ants from  using  the  family  name  of  one  of  the  defend- 
ants, but  also  enjoined  plaintiffs  from  continuing  to 
use  a  name  which  was  not  their  own  and  which  in  fact 
deceived  the  public. 

There  is  certainly  nothing  in  those  facts  which 
warrants  appellee's  use  of  and  emphasis  upon  his 
family  name  in  competition  with  the  plaintiff,  which, 
with  its  predecessors,  had  used  and  been  known  by 
the  same  name  for  many  years  before  appellee  started 
liis  business.     In  fact  the  very  quotation  which  ap- 
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pellee  makes  from  the  Tomsky  case  (Appellee's  Brief, 
p.  22)  fails  to  support  appellee's  statement  and  con- 
tention that  a  later  comer  has  an  absolute  right  to  use 
his  family  name  in  a  competitive  business  regardless 
of  consequences;  he  must  not  resort  to  artifice  or  do 
any  act  calculated  to  mislead  the  public,  a  precaution 
which  appellee  has  deliberately  ignored  in  using  and 
emphasizing  the  name  '^Lerner"  by  which  appellant 
is  known,  rather  than  using  his  own  name,  '^Wilfred 
M.  Lerner",  by  which  he  w^as  known  before  engaging 
in  the  retail  business  in  competition  with  appellant. 
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BRIEF  FOR  APPELLEES. 


Statement  of  the  Case. 

The  facts  as  stated  by  Appellant  are  approximately 
correct,  except  that  Appellant  attempts  to  make  a  point 
that  the  minor  child  had  removed  from  the  homestead  and 
had  been  living  with  her  mother  about  a  week  at  the  time 
the  hearing  was  had  (App.  Br.  p.  6,  lines  8-13;  p.  7,  lines 
7-11;  p.  7,  lines  24-27).  We  feel  that  all  this  is  imma- 
terial, and  that  the  status  of  the  property  and  the  rights 
of  all  parties  therein  were  fixed  as  of  the  date  of  bank- 
ruptcy, to-wit,  June  13th,  1944,  at  which  time  it  is  appar- 
ent that  the  minor  child  was  residing  in  the  homesteaded 
property,  with  her  father,  George  O.  Cook.  However,  if 
the  Court  should  feel  that  it  is  material,  then  we  call  atten- 
tion to  the  fact  that  the  absence  of  the  minor  from  the 
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homestead  was  only  temporary  [Tr.  p.  102,  lines  25-27, 
and  p.  105,  lines  15-18],  and  that  all  of  her  personal  be- 
longings still  remained  in  the  homestead.  [Tr.  p.  103, 
lines  29-32,  and  p.  104,  lines  1-11.] 

Question  to  be  Determined. 

The  controversy  boils  itself  down  to  one  simple  question, 
to-wit:  Does  a  decree  of  divorce  between  a  husband  and 
wife,  which  makes  no  mention  or  determination  as  to  a 
homestead,  put  an  end  to  the  homestead  when  there  is 

A  MINOR  CHILD  INVOLVED? 

Argument. 

Counsel  has  cited  numerous  cases,  but  so  far  as  we 
can  see,  there  is  not  a  single  case  on  this  question  in 
which  there  was  a  minor  child  to  be  considered. 

There  is  little  doubt  but  that  where  the  family  rela- 
tionship is  completely  severed  by  a  decree  of  divorce,  so 
that  there  is  no  longer  any  family  relationship  to  be  pro- 
tected by  the  homestead,  then  and  in  that  case  the  home- 
stead falls.  But  what  is  a  ''family,"  and  what  is  a  "fam- 
ily relationship?" 

The  principal  cases  cited  by  the  Appellant,  to-wit,  Zanone 
V.  S Prague,  16  Cal.  App.  333,  and  Lang  v.  Lang,  182  Cal. 
765,  were  both  cases  in  which  there  was  no  minor  child, 
and  therefore,  when  there  was  a  decree  of  divorce,  the 
family  relationship  ceased  to  exist;  and  therefore  there 
was  no  one  to  be  protected  by  the  homestead.  And  it 
seems  quite  clear  that  such  a  distinction  was  recognized 
by  the  Courts  in  these  cases,  because  in  the  Lang  case  the 
Court  expressly  based  its  ruling  on  the  fact  that  there 
was  no  minor  child  involved.     The  Court  bases  its  deci- 
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sion  upon  the  fact  that  since  there  was  no  minor  child 
involved,  the  family  relationship  between  the  husband  and 
wife  was  severed  by  the  decree  of  divorce  and  the  qual- 
ities of  the  homestead  estate  were  thereby  destroyed;  the 
inference  seems  clear  that  if  there  had  been  a  minor  child, 
the  ruling  would  have  been  different.  The  Court  says 
''no  family,  no  homestead!"  The  inference  seems  clear 
that  if  there  is  a  family,  the  homestead  still  endures. 

And  where  there  is  a  minor  child  of  the  parties,  there 
still  remains  a  "family"  even  though  the  husband  and 
wife  are  divorced.  It  appears  as  the  underlying  note  in  all 
of  the  cases  cited  by  Appellant,  that  the  purpose  of  the 
homestead  is  to  protect  the  "family,"  and  that  so  long 
as  there  is  a  "family  relationship"  which  is  not  severed  by 
the  divorce,  the  homestead  remains  to  protect  that  "fam- 
ily." In  the  Zanone  case,  supra,  at  page  338,  the  Court 
says: 

"The  'family'  for  whose  benefit  the  homestead  was 

I  selected  from  the  separate  property  of  the  husband 
having  been  destroyed  by  the  decree  of  the  Court 
divorcing  the  parties,  the  homestead  necessarily  ceased 
to  exist  as  to  tlmt  family,  *  *  *"  (Italics  ours.) 
In  the  present  case,  the  "family"  for  whose  benefit 
the  homestead  was  originally  selected,  included  Mr.  and 
Mrs.  Cook,  and  their  minor  children.  When  the  Cooks 
were  divorced,  there  still  remained  as  a  family,  Mr.  Cook 
and  the  minor  daughter,  who  were  then  and  there  actually 
residing  in  the  premises  and  using  it  as  their  home.  So, 
the  family  for  whose  benefit  the  homestead  was  selected, 
still  existed.  Instead  of  a  man,  his  wife,  and  their  minor 
children,  it  consisted  only  of  the  man  and  his  one  minor 
daughter,  but  it  was  still  a  family,  and  as  such  en- 
titlied  to  the  protection  of  the  homestead. 


The  case  of  Walton  v.  Walton,  59  Cal.  App.  (2d)  26, 
while  not  exactly  in  point,  nevertheless  shows  what  our 
California  Courts  believe  to  be  the  basic  idea  behind  a 
homestead.     At  page  36,  the  Court  quotes  as  follows: 

"The  beneficient  idea  undoubtedly  is  to  make  and 
preserve  for  every  family  a  shelter  of  a  home,  to  be 
free,  as  long  as  husband  or  wife  or  a  minor  child 
(italics  ours)  shall  live  and  occupy  it,  from  the  com- 
mon vicissitudes  of  life." 

The  case  of  Remley  v.  Remley,  49  Cal.  App.  489,  holds 
that  if  a  decree  of  divorce  destroys  a  homestead,  it  is  only 
the  final  decree  which  will  have  that  effect;  not  the  inter- 
locutory. The  final  decree  in  the  present  case  was  July 
1st,  1943.  What  was  the  condition  on  July  1st,  1943? 
The  evidence  discloses  that  on  that  date,  Mr.  Cook  and 
his  minor  daughter  were  residing  as  a  family,  in  the  home- 
steaded  property.  Since  the  decree  of  divorce  is  silent 
as  to  any  disposition  of  the  homesteaded  premises,  we 
must  consider  whether  or  not  on  July  1st,  1943,  the  fam- 
ily relationship  which  the  homestead  was  put  on  to  protect, 
still  existed,  or  whether  because  of  the  divorce  there  was 
no  longer  any  family  relationship  to  be  protected.  It 
seems  to  us  that  the  answer  obviously  is  that  there  still 
existed  a  family,  to-wit,  Mr.  Cook  and  his  minor  daugh- 
ter; and  if  there  was  still  a  family  to  be  protected,  then 
the  law  cited  in  the  Zanone  and  Lang  cases  is  not  in  point 
because  the  circumstances  are  different. 

It  must  be  remembered  that  the  property  in  question 
was  at  all  times,  and  still  is,  the  joint  property  of  Mr. 
and  Mrs.  Cook;  they  held,  and  still  hold,  as  joint  tenants, 
and  not  as  tenants  in  common.  The  decree  of  divorce  did 
not  mention  the  property,  or  deal  with  it  in  any  way,  so 
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they  were  and  still  are,  joint  tenants.  So,  under  the  law, 
each  of  them  owns  the  whole  of  the  property,  vested  as  of 
the  date  of  the  original  deed,  and  subject  only  to  the 
possibility  that  by  the  death  of  either  the  rights  of  the 
deceased  one  therein  would  terminate.  So  the  homestead 
of  each  is  a  homestead  upon  the  entire  property,  and  not 
upon  an  undivided  one-half  interest  as  Appellant  seeks  to 
imply. 

There  is  one  case,  City  Store  v.  Cofer,  111  Cal.  482,  in 
which  a  married  woman  filed  a  homestead  upon  her  sepa- 
rate property  for  the  benefit  of  herself  and  her  husband; 
she  obtained  a  divorce  from  him,  and  the  property  was 
not  mentioned;  a  creditor  levied  upon  the  property  on  the 
theory  that  the  homestead  was  vacated  by  the  decree  of 
divorce,  but  the  Court  held  that  the  homestead  was  still 
valid.  This  particular  case  is  cited  by  the  Court  in  the 
case  of  Zanone  v.  Sprague,  supra,  at  page  342,  where- 
in the  Court  says : 

"Whether,  under  such  circumstances,  such  property 
would  still  retain  the  essential  characteristics  of  a 
homestead,  so  far  as  the  'former  owner'  is  concerned, 
need  not  be  decided  here,  although  such  has  been  de- 
clared to  be  the  rule  in  this  State  .  (City  Store  v. 
Cofer,  111  Cal.  482,  44  Pac.  168.)" 

Summarizing,  it  seems  to  Appellees  that  there  is  no  ab- 
solute California  decision  directly  on  the  point  of  whether 
or  not  a  decree  of  divorce  in  which  no  mention  of  home- 
steaded  property  is  made,  vacates  a  homestead  when 
THERE  ARE  MINOR  CHILDREN  INVOLVED.  The  nearest  case, 
apparently,  is  the  Lang  case,  supra,  in  which  the  Court 
lays  down  the  rule  that  in  the  absence  of  any  minor  child 
a  homestead  is  vacated  by  a  decree  of  divorce  in  which 
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the  property  is  not  mentioned.  By  expressly  making  its 
ruling  conditioned  upon  the  fact  that  there  was  no  minor 
child  involved,  it  seems  to  us  that  inferentially  the  Court 
v^as  stating  that  had  there  been  a  minor  child  involved,  its 
ruling  would  have  been  different.  And  this  is  still  further 
borne  out  by  the  fact  that  in  all  of  the  cases  cited  by 
Aippellant,  there  was  no  minor  child  involved,  and  the 
"family  relationship"  which  was  severed  by  the  divorce 
was  only  the  family  composed  of  the  husband  and  wife, 
which  naturally  would  cease  to  exist  upon  their  divorce. 
Where  there  is  a  minor  child,  there  still  remains  a  "fam- 
ily" and  a  "family  relationship"  which  is  not  severed  by 
the  divorce,  and  consequently  a  need  for  the  protection  of 
the  homestead. 

We  respectfully  submit  that  the  judgment  should  be  af- 
firmed. 

Respectfully  submitted, 

George  Gardner, 

Attorney  for  Appellees. 
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2  Southern  Pacific  Company  vs. 

In  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division 

No.  23495-G 

SOUTHERN  PACIFIC  COMPANY, 

a  corporation, 

Plaintiff, 

V. 

DEFENSE  SUPPLIES  CORPORATION, 
a  corporation, 

Defendant. 

COMPLAINT  FOR  FREIOHT  CHARGES 

Plaintiff,  Southern  Pacific  Company,  represents 
and  alleges  as  foUows:  [1*] 

COUNT  ONE 

I. 

This  action  arises  under  a  law  of  the  United 
States  regulating  interstate  commerce  in  that  it 
arises  under  Section  6(7)  and  other  sections  of 
Part  I  of  the  Interstate  Commerce  Act,  as  here- 
inafter more   fully  appears. 

II. 
Plaintiff  is  now,  and  was  during  all  of  the  times 
hereinafter  mentioned,  a  corporation  duly  created, 
organized,  and  existing  under  the  laws  of  the  State 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 


Reconstruction  Finance  Corporation  3 

of  Kentucky,  autliorized  to  do  and  doing  business 
in  the  State  of  California  and  in  other  states,  and, 
as  such  corporation  was,  during  all  of  said  times, 
engaged  as  a  common  carrier  by  railroad  in  the 
transportation  of  persons  and  property  for  hire 
in  interstate  commerce  over  its  lines  and  in  par- 
ticipation with  other  common  carriers  by  railroad 
in  and  through  various  states  of  the  United  States. 

III. 

Defendant  is  now,  and  was  during  all  of  the 
times  hereinafter  mentioned,  a  corporation  created 
by  the  Reconstruction  Finance  Corporation  at  the 
request  of  the  Federal  Loan  Administrator  with 
the  approval  of  The  President,  pursuant  to  author- 
ity contained  in  Section  5d  of  the  Reconstruction 
Finance  Corporation  Act,  as  amended  by  Act  of 
Congress  approved  June  25,  1940,  said  corpora- 
tion having  its  principal  office  located  in  the  City 
of  Washington,  District  of  Columbia. 

IV. 

During  the  years  1942  and  1943,  beginning  in  the 
month  of  July,  1942,  plaintiff,  in  participation  with 
other  interstate  common  carriers  by  railroad,  at 
the  request  of  defendant,  transported  for  and  on 
behalf  of  defendant  from  Seattle,  Washington,  to 
Los  Angeles,  California,  and  from  Seattle,  Wash- 
ington, to  Vernon,  California  (Vernon  being  with- 
in the  tariff  switching  limits  of  [2]  Los  Angeles), 
upon  Government  bills  of  lading,  a  immber  of  tank 
car  shipments  of  Benzol.     On  each  of  said  bills  of 
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lading  Defense  Supplies  Corporation  (Seattle  Gas 
Company)  is  shown  as  shipper  or  consignor,  and 
Defense  Supplies  Corporation,  c/o  Wilshire  Oil 
Company,  is  shown  as  consignee.  Plaintiff,  as  the; 
final  and  delivering  carrier,  made  delivery  of  said 
shipments  in  accordance  with  said  bills  of  lading. 

Annexed  to  this  complaint  and  made  a  part  here- 
of is  a  statement  or  compilation  marked  "Exhibit 
A,"  consisting  of  Sheets  1  to  14,  both  inclusive,  in- 
cluding a  Summary  Sheet  (Sheet  14),  showing  the 
details  of  the  transportation  services  performed  as 
aforesaid,  including  the  kind  of  property  trans- 
ported, the  points  between  which  transportation  was 
performed,  the  routes  of  movement,  the  numbers 
of  plaintiff's  bills  and  dates  thereof,  the  numbers 
of  Government  bills  of  lading  and  dates  thereof, 
identify  of  cars  in  which  transportation  was  per- 
formed, dates  of  delivery,  weights  of  carload  ship- 
ments transported,  applicable  tariff  rate,  amounts, 
billed,  amounts  paid,  balances  claimed,  reference 
to  settlements  made  including  check  numbers  and 
dates  of  receipt  of  checks  (dates  of  receipt  follow 
check  numbers),  and  reference  to  the  lawfully  pub- 
lished and  effective  tariffs  containing  the  freight 
rate  or  rates  applicable  to  the  transportaion  of  the-.- 
shipments  involved  and  condtitions  in  connection?! 
therewith,  said  tariffs  being  shown  by  their  abbre- 
viations, which  are  well  known  among  carriers  an(8 
shippers. 

V. 

Each  of  the  carriers  participating  in  said  trans-? 
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jjortation  was,  at  all  times  herein  mentioned,  a  party 
to  and  participated  in  the  tariff  or  tariffs  specify- 
ing the  applicable  rate  or  rates  for  said  transpor- 
tation services.  Said  tariffs  and  the  rates  speci- 
fied therein  were  duly  published  and  filed  with  the 
Interstate  Commerce  Commission  as  required  by 
the  provisions  of  Section  6  of  [3]  Part  I  of  the 
Interstate  Commerce  Act  and  were  in  legal  effect 
at  the  time  when  the  shipments  were  made.  Plain- 
tiff based  the  amounts  of  the  charges  billed  de- 
fendant for  said  transportation  services  on  the 
duly  published  and  filed  and  legally  effective  ap- 
plicable rate  or  rates  specified  in  said  applicable 
tariff  or  tariffs  and  shown  as  aforesaid  in  ''Exhibit 
A,"  attached  hereto. 

VI. 

Said  shipments  were  billed  and  forwarded  with 
charges  collect,  and  plaintiff,  being  the  delivering 
carrier  charged  with  the  duty  of  collecting  the  en- 
tire freight  charges  on  said  shipments,  duly  pre- 
sented to  defendant  its  respective  bills  therefor 
aggregating  the  sum  of  Fifty-six  Thousand  Seven 
Hundred  Thirty-six  and  14/100  Dollars  ($56,- 
736.14)  for  the  transportation  charges  for  said  ship- 
ments as  shown  on  Sheet  14  of  "Exhibit  A,"  at- 
tached hereto,  based  upon  the  lawful  and  applica- 
ble rate  or  rates  as  aforesaid.  Defendant,  however, 
refused  to  make  payments  in  amounts  aggregating 
the  sum  of  Fifty-six  Thousands  Seven  Hundred 
Thirty-six  and  14/100  Dollars  ($56,736.14)  for  such 
transportation     services,     and     paid     to     plaintiff 
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amounts  aggregating  the  sum  of  Tliirty-three  Thou- 
sand Six  Hundred  Eighty-six  and  63/100  Dollars 
($33,686.63)  only,  as  shown  on  Sheet  14  of  said 
'' Exhibit  A,"  attached  hereto.  The  amounts  so 
paid  were  accepted  by  iDlaintift"  under  protest  as 
part  payments  only  and  plaintiff  subsequently 
rendered  its  bills  to  defendant  for  the  unpaid  bal- 
ances of  said  transportation  charges,  which  defend- 
ant had  withheld,  but  defendant  failed  and  re- 
fused and  still  fails  and  refuses  to  pay  said  amounts 
or  any  part  thereof. 

VI.. 

By  reason  of  the  facts  hereinbefore  set  forth 
plaintiff  is  justly  entitled  to  recover  from  defend- 
ant the  sum  of  Twenty-three  Thousand  Forty-nine 
and  51/100  Dollars  ($23,049.51),  with  interest  on 
the  portion  thereof  applicable  to  each  shipment 
from  [4]  the  date  of  delivery  of  each  such  ship- 
ment, until  paid. 

COUNT  TWO 

VIII. 

(a)  This    action    arises    under    a    law    of    the 
United   States   regulating  interstate   commerce   in^ 
that  it  arises  under  Section  6(7)   and  other  sec- 
tions of  Part  I  of  the  Interstate  Commerce  Act, 
as  hereinafter  more  fully  appears. 

(b)  This  action  arises  mider  the  laws  of  the 
United  States  and  more  especially  under  Section 
321  of  Part  II,  Title  III,  of  the  Transportation  Act 
of  1940  (54  Stat.  L.  954),  as  hereinafter  more  fully 
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appears,  and  the  matter  in  controversy  exceeds, 
exclusive  of  interest  and  costs,  the  sum  of  Three 
Thousand  and  00/100  Dollars  ($3,000.00). 

P  Plaintiff  refers  to  and  hereby  incorporates  by 
reference  as  fully  as  though  here  repeated.  Para- 
graphs II,  IIIv  IV  and  V  of  Count  One  herein  and 
all  of  the  allegations  contained  in  said  Paragraphs. 

k     .  ^- 

r     Said  shipments  were  billed  and  forwarded  with 
charges  collect,  and  plaintiffs,  being  the  delivering 
carrier  charged  with  the  duty  of  collecting  the  en- 
tire freight  charges  on  said  shipments,  duly  pre- 
sented  to   defendant   its   respective   bills   therefor 
j  aggregating  the  sum  of  Fifty-six  Thousand  Seven 
'  Hundred  Thirty-six  and  14/100  Dollars  ($56,736.14) 
for  the  transportation  charges  for  said  shipments 
as  shown  on  Sheet  14  of  '' Exhibit  A,"  attached 
hereto,  based  upon  the  lawful  and  applicable  rate 
or  rates  as  aforesaid.     Defendant,  however,  claim- 
ing the  right  to  make  land-grant  deductions  from 
the  full  applicable  commercial  charges,  refused  to 
make  payments  in  amounts  aggregating  the  sum  of 
Fifty-six  Thousand  Seven  Hundred  Thirty-six  and 
14/100   Dollars    ($56,736.14)    for   such   transporta- 
tion services,  and  paid  to  plaintiff  amounts  [5]  ag- 
gregating the  sum  of  Thirty-three  Thousand  Six 
Hundred    Eighty-six    and    63/100    Dollars    ($33,- 
686.63)   only,  as  shown  on  Sheet  14  of  said  "Ex- 
hibit A,"  attached  hereto.     The  amounts  so  paid 
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were  accepted  by  plaintiff  under  protest  as  part 
payments  only  and  plaintiff  subsequently  rendered 
its  bills  to  defendant  for  the  unpaid  balances  of 
said  transportation  charges,  which  defendant  had 
withheld,  but  defendant  failed  and  refused  and 
still  fails  and  refuses  to  pay  said  amounts  or  any 
part  thereof. 

XI. 
All  carriers  by  railroad  owning  and  operating  or 
operating  lines  of  railroad  constructed  with  the 
aid  of  grants  of  land  received  from  the  United 
States,  either  directly  or  through  a  predecessor  or 
predecessors  in  interest,  participating  in  the  trans- 
portation of  the  shipments  herein  described,  and 
each  of  them,  and  all  carriers  by  railroad  owning 
and  operating  or  operating  lines  of  railroad  con- 
structed with  the  aid  of  grants  of  land  received 
from  the  United  States,  either  directly  or  through 
a  predecessor  or  predecessors  in  interest,  parties 
to  and  participating  in  any  land  grand  route  or 
routes  with  which  the  route  or  routes  of  movement 
of  said  shipments  herein  described  were  equalized 
under  agreements  with  the  United  States  from  the 
standpoint  of  net  charges  to  the  United  States  for " 
transportation  service,  and  each  of  them,  had,  prior 
to  and  at  the  time  of  said  shipments,  filed  with 
the  Secretary  of  the  Interior  of  the  United  States, 
in  the  form  and  manner  prescribed  by  him,  re-  . 
leases  of  all  of  their,  and  its,  claims  against  the 
United  States  to  lands,  interests  in  lands,  compen- 
sation, or  reimbursement  on  account  of  lands  and 
interests  in  lands  which  have  been  granted,  claimed 
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to  have  been  granted,  or  which  it  was  claimed  should 
have  been  granted  to  any  such  carrier  or  predeces- 
sor in  interest  under  any  grant  to  such  carrier  or 
predecessor  in  interest  in  full  and  complete  compli- 
ance with  the  provisions  and  requirements  of  para- 
graph (b)  of  Section  321  of  Part  II,  Title  III,  of 
the  Transportation  Act  of  1940  (54  Stat.  L.  954)  ; 
Southern  Pacific  Railroad  Company  and  Central 
Pacific  Railway  Company,  owners  and  lessors,  sev- 
erally, of  portions  of  the  lines  of  railroad  operated 
by  Southern  Pacific  Company,  and  Southern  Pa- 
cific Land  Company,  transferee  of  certain  interests 
of  Southern  Pacific  Railroad  Company  and  Cen- 
tral Pacific  Railway  Company,  and  each  of  them, 
had,  prior  to  and  at  the  time  of  said  shipments, 
filed  with  the  Secretary  of  the  Interior  of  the 
United  States  in  the  form  and  manner  prescribed 
by  him,  like  releases.  Each  of  such  releases  so 
filed  was  approved  by  the  Secretary  of  the  In- 
terior prior  to  the  shipments  in  question  and  the 
performance  of  the  transportation  service  herein- 
before  set  forth. 

XII. 

By  reason  of  the  facts  hereinbefore  set  forth 
plaintiff  is  justly  entitled  to  recover  from  de- 
fendant the  sum  of  Twenty-three  Thousand  Forty- 
nine  and  51/100  Dollars  ($23,049.51),  with  inter- 
est on  the  portion  thereof  applicable  to  each  ship- 
ment from  the  date  of  the  delivery  of  each  such 
shipment,  until  paid. 

Wherefore,  plaintiff  demands  judgment  against 
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defendant  for  the  sum  of  Twenty-three  Thousand 
Forty-nine  and  51/100  Dollars  ($23,049.51),  to- 
gether with  interest  on  the  portion  thereof  applica- 
ble to  each  shipment  from  the  date  of  delivery  of 
each  such  shipment  until  paid  and  for  its  costs  of 
suit  herein  incurred. 

C.  W.  DURBROW, 

CHARLES  W.  BURKETT,  Jr., 

C.  O.  AMONETTE, 

Attorneys   for    Plaintiff.    [7] 
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SUMMARY  Sheet  14 

Amount  Amount  Balance 

Billed  Paid  Claimed 

Sheet    1 $  6,112.14  $  3,629.04  $  2,483.10 

Sheet    2 4,009.98  2,380.88  1,629.10 

Sheet    3 3,011.70  1,788.18  1,223.52 

Sheet    4 5,436.97  3,228.14  2,208.83 

Sheet    5 3,860.99  2,292.43  1,568.56 

Sheet     6 4,111.72  2,441.30  1,670.42 

Sheet    7 4,626.20  2,746.77  1,879.43 

Sheet    8 4,921.37  2,922.02  1,999.35 

Sheet     9 3,248.26  1,927.71  1,320.55 

Sheet  10 3,649.19  2,167.66  1,481.53 

Sheet  11 4,960.55  2,945.28  2,015.27 

Sheet  12 4,451.04  2,642.76  1,808.28 

Sheet  13 4,336.03  2,574.46  1,761.57 

Grand  Totals $56,736.14  $33,686.63  $23,049.51 

[Endorsed] :    Filed  July  12,  1944. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant,  Defense  Supplies  Cor- 
poration, a  corporation,  and  answers  the  complaint 
on  file  herein  as  follows:  [22] 

FIRST  DEFENSE 


I. 

Defendant  alleges  that  the  complaint  and  Counts 
One  and  Two  thereof  and  each  of  them  fail  to  state 
a  claim  against  defendant  upon  which  relief  can  be 
granted. 
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SECOND  DEFENSE 

II. 

Defendant  admits  the  averments  of  paragraph  I 
of  the  complaint,  but  further  alleges  that  the  action 
arises  under  Section  321  of  Part  II,  Title  III,  of  the 
Transportation  Act  of  1940  (54  Stat.  954;  49  U.S.C. 
65)  and  under  the  Act  of  Congress  of  June  7,  1924 
(43  Stat.  486;  10  U.S.C.  1375),  and  the  matter  in 
controversy  exceeds,  exclusive  of  interest  and  costs, 
the  sum  of  Three  Thousand  Dollars  ($3,000). 

III. 

Defendant  admits  the  averments  of  paragraph  II 
of  the  complaint. 

IV. 

Defendant  admits  the  averments  of  paragraph  III 
of  the  complaint,  but  further  alleges  that  defendant 
was  created  as  an  instrumentality  of  the  United 
States  Government  in  order  to  aid  the  Government 
in  its  national  defense  program,  and  for  the  pur- 
poses of  producing,  acquiring,  carrying,  selling  or 
otherwise  dealing  in  strategic  and  critical  materials 
as  defined  by  the  President,  and  of  purchasing  and 
producing  materials  and  supplies  for  the  manufac- 
ture of  strategic  and  critical  materials,  and  any 
other  articles  and  supplies  necessary  to  the  national 
defense. 

V. 

Defendant  admits  the  averments  of  paragraph  IV 
of  the  [23]  complaint,  save  arid  except  the  aver- 
ments thereof  respecting  the  tariff  rates  applicable 
to  the  transportation  of  the  shipments  involved,  and 
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denies  that  the  exhibit  annexed  to  and  made  a  part 
of  the  complaint  and  referred  to  in  paragraph  IV 
thereof  shows  the  applicable  tariif  rate  and  reference 
to  the  lawfully  published  and  effective  tariffs  con- 
taining the  freight  rate  or  rates  applicable  to  the 
transportation  of  the  shipments  involved  and  condi- 
tions in  connection  there  with. 

In  connection  with  the  foregoing  denial  and 
further  answering  said  paragraph  IV,  defendant 
alleges  that  said  benzol  was  motor  benzol  which  was 
purchased  and  acquired  by  defendant  from  Seattle 
Gas  Company  f.o.b.  tank  cars  Seattle,  Washington, 
prior  to  the  transportation  thereof  as  alleged  in  the 
complaint,  and  was  owned  by  and  the  property  of 
defendant  at  all  of  the  times  therein  mentioned ;  that 
motor  benzol,  and  the  several  materials  into  which 
said  motor  benzol  was  processed  and  manufactured 
as  hereinafter  alleged,  were  at  all  of  the  times  men- 
tioned in  the  complaint  and  now  are  defined  by  the 
President  of  the  United  States  as  strategic  and 
critical  materials;  that  said  motor  benzol  was  so 
purchased,  acquired  and  caused  to  be  transported 
by  defendant  on  the  recommendation  and  request  of 
the  War  Production  Board  and  for  the  sole  and  ex- 
clusive purpose  of  establishing  and  maintaining  at 
Vernon,  CalifoiTiia,  a  stock-pile  thereof  allocated 
for  defense  purposes ;  that  said  stockpile  was  neces- 
sary to  the  national  defense  in  order  to  provide  and 
acciunulate  supplies  of  motor  benzol  to  be  i)rocessed 
and  refined  into  refined  benzol,  which  was  required 
for  use  in  the  manufacture  and  production  of 
cumene  and  ethyl-benzine,  which  in  turn  were  re- 
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quired  for  use  in  the  manufacture  and  production  of 
100-octane  aviation  gasoline  and  of  styrene,  a  com- 
ponent of  [24]  Buna-S  synthetic  rubber,  which  said 
aviation  gasoline  and  synthetic  rubber  were  and  are 
required  and  necessary  for  military  and  naval  uses 
of  the  United  States,  and  from  and  after  November, 
1943,  said  motor  benzol  purchased,  acquired  and 
transported  as  aforesaid  was  so  processed  and  manu- 
factured; that  said  benzol  was  military  and  naval 
property  of  the  United  States  within  the  meaning 
of  said  Section  321  of  the  Transportation  Act  of 
1940,  and  said  shipments  and  transportation  thereof 
were  movements  for  military  and  naval  and  not  for 
civil  use  within  the  meaning  of  said  section;  that 
said  shipments  were  made  over  railroads  which 
were  aided  in  their  construction  by  grants  of  land 
under  land  grant  acts,  and  the  charges  for  said  trans- 
portation at  the  rates  and  based  on  the  tariffs  alleged 
and  referred  to  in  paragraph  IV  of  the  complaint 
were  subject  to  land  grant  deductions  as  provided 
by  law. 

VI. 

Defendant  admits  the  averments  of  paragraph  V 
of  the  complaint,  but  further  alleges  that  the  tariffs 
and  rates  therein  alleged  were  for  transportation 
for  the  public  at  large,  and  that  defendant  was  and 
is  entitled,  as  hereinbefore  alleged,  to  land  grant! 
deductions  from  the  charges  made  by  plaintiff  for 
the  transportation  of  said  benzol,  which  said  charges 
were  the  full  commercial  charges  based  on  said 
tariffs  and  rates  applicable  to  the  public  at  large. 
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VII. 
Defendant  admits  the  averments  of  paragraph  VI 
of  the  complaint,  save  and  except  the  averments 
thereof  that  the  bills  presented  by  plaintiffs  to  de- 
fendant for  the  transportation  charges  on  said  ship- 
ments were  based  upon  the  lawful  and  applicable 
rate  or  rates  and  that  there  is  any  unpaid  balance 
[25]  of  charges  for  said  transportation.  In  this 
connection  defendant  alleges  that  said  bills  and  rates 
were  subject  to  land  grant  deductions  and  allow- 
ances as  hereinbefore  alleged,  aggregating  the  sum 
of  $23,049.51,  being  the  total  amount  deducted  and 
withheld  by  defendant  from  its  payments  to  plain- 
tiff and  being  the  difference  between  the  total 
amount  of  the  bills  presented  by  plaintiff  to  defend- 
ant and  the  payments  made  by  defendant  to  plain- 
tiff, as  alleged  in  the  complaint  and  shown  in  the 
exhibit  annexed  thereto  and  made  a  part  thereof; 
and  defendant  denies  that  there  is  any  unpaid  bal- 
ance of  charges  for  said  transportation. 

VIII. 

Defendant  denies  each  and  every  averment  of 
paragraph  VII  of  the  complaint,  and  further  denies 
that  plaintiff  is  entitled  to  recover  any  other  amount 
from  defendant,  or  at  all. 

IX. 

Defendant  admits  the  averments  of  paragraph 
VIII  of  the  complaint,  but  further  alleges  that  the 
action  arises  under  the  Act  of  Congress  of  June  7th, 
1924  (43  Stat.  486;  10  U.S.C.  1375). 

X. 

Answering  paragraph  IX  of  the  complaint,  de- 
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fendant  refers  to  and  hereby  incorporates  by  refer- 
ence as  fully  as  though  here  repeated,  paragraphs 
III,  IV,  V,  and  VI  of  this  Answer,  and  all  of  the 
allegations  contained  in  said  paragraphs. 

XI. 

Defendant  admits  the  averments  of  paragraph  X 
of  the  complaint,  save  and  except  the  averments 
thereof  that  the  bills  presented  by  plaintiff  to  de- 
fendant were  based  upon  the  lawful  [26]  and  ap- 
plicable rate  or  rates  and  that  there  is  any  unpaid 
balance  of  charges  for  said  transportation.  In  this 
connection  defendant  alleges  that  said  bills  and  rates 
were  subject  to  land  grant  deductions  and  allow- 
ances as  hereinbefore  alleged,  aggregating  the  sum 
of  $23,049.51,  being  the  total  amount  deducted  and 
withheld  by  defendant  from  its  payments  to  plaintiff 
and  being  the  difference  between  the  total  amount 
of  the  bills  presented  by  plaintiff  to  defendant  and 
the  pajnnents  made  by  defendant  to  plaintiff,  as  al- 
leged in  the  complaint  and  shown  in  the  exhibit  an- 
nexed thereto  and  made  a  part  thereof ;  and  defend- 
ant denies  that  there  is  any  unpaid  balance  of 
charges  for  said  transportation. 

XII. 

Defendant  admits  the  averments  of  paragraph  XI 
of  the  complaint. 

XIII. 

Defendant  denies  each  and  every  averment  of 
paragraph  XII  of  the  complaint,  and  further  denies 
that  plaintiff  is  entitled  to  recover  any  other  amount 
from  defendant,  or  at  all. 
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Wherefore,  defendant  prays  that  plaintiff  take 
nothing  by  its  complaint  herein  and  that  defendant 
have  judgment  for  its  costs  and  for  such  other  and 
further  relief  as  to  the  court  may  seem  meet  and 
proper. 

/s/    THEODORE  R.  MEYER, 
/s/    R.  L.  MILLER, 
/s/    JOSEPH  F.  HOGAN, 
/s/    BROBECK,  PHLEGER  & 
HARRISON, 

Attorneys  for  Defendant.  [27] 
Copy  of  the  foregoing  answer  received  this  9th 
day  of  January,  1945. 

C.  W.  DURBROW, 
C.  O.  AMONETTE, 
CHARLES  W.  BURKETT,  Jr. 
Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  Jan.  10,  1945.  [28] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto  by  their  attorneys,  that  the  following  evi- 
dentiary facts  are  true  and  they  and  the  exhibits 
hereinafter  made  a  part  hereof  are  to  be  considered 
in  evidence  in  this  action ;  provided  that  both  ])arties 
shall  have  the  right  to  offer  other  and  further  evi- 
dence not  inconsistent  therewith,  and  may  bring  to 
the  attention  of  the  Court  any  facts  of  which  the 
Court  may  take  judicial  notice.  [29] 
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1.  Plaintiff  is  now,  and  was  during  all  of  the 
times  hereinafter  mentioned,  a  corporation  duly 
created,  organized  and  existing  under  laws  of  the 
State  of  Kentucky,  authorized  to  do  and  doing 
business  in  the  State  of  California  and  in  other 
states,  and,  as  such  corporation  was,  during  all  of 
said  times,  engaged  as  a  common  carrier  by  rail- 
road in  the  transportation  of  persons  and  property 
for  hire  in  interstate  commerce  over  its  lines  and 
in  participation  with  other  common  carriers  by  rail- 
road in  and  through  various  states  of  the  United 
States. 

2.  Defendant  is  now,  and  was  during  all  of  the 
times  hereinafter  mentioned,  a  corporation  duly 
created  by  the  Reconstruction  Finance  Corporation 
at  the  request  of  the  Federal  Loan  Administrator 
with  the  approval  of  the  President,  pursuant  to 
authority  contained  in  Section  5d  of  the  Recon- 
struction Finance  Corporation  Act,  as  amended, 
with  its  principal  office  located  in  the  City  of  Wash- 
ington, District  of  Columbia.  At  all  of  said  times 
defendant  did  and  now  does  business  and  had  and 
now  has  an  agent  and  representative  in  the  City 
and  County  of  San  Francisco,  in  the  Northern  Dis- 
trict of  California.  A  certified  copy  of  its  charter, 
dated  August  29,  1940,  and  a  certified  copy  of  an 
amendment  thereto,  dated  February  15,  1941,  and 
an  amendment  thereto,  dated  July  9,  1941,  were 
duly  filed  with  the  Secretary  of  the  Senate  and  the 
Clerk  of  the  House  of  Representatives,  and  were 
published  in  the  Federal  Register,  as  contemplated 
by  15  U.S.C,   Sec.  606b(3).     True  copies  of  de- 
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fendant's  charter,  as  amended,  and  by-laws,  as  in 
force  and  effect  during  all  of  the  times  herein  men- 
tioned, marked  Exhibits  A  and  B,  respectively,  are 
attached  hereto  and  made  a  part  hereof.  At  all  of 
the  times  material  to  this  action  the  accounts  of 
defendant  were  not  audited,  settled,  or  adjusted  by 
the  General  Accounting  Office  of  the  United  States. 

3.  On  April  7,  1942,  the  Executive  Committee 
of  defendant  adopted  the  following  resolution :  [30] 

"Whereas,  the  War  Production  Board  did  on 
April  2,  1942,  by  its  letter  of  that  date,  recommend 
to  this  Corporation  that  it  purchase  50,000,000 
gallons  of  motor  benzol  for  the  purpose  of  storing 
such  benzol  and  creating  a  stockpile  thereof; 

"Resolved  First,  that  this  Corporation  purchase 
and  place  in  storage  not  to  exceed  50,000,000  gal- 
lons of  motor  benzol  at  a  price  not  in  excess  of  ten 
cents  per  gallon. 

"Resolved  Second,  that  the  President  or  any  Vice 
President  be  and  hereby  is  authorized: 

"1.  To  enter  into  such  agreements,  approved  by 
the  General  Counsel  or  Counsel  designated  by  him, 
as  may  be  necessary  to  gslyyj  out  the  provisions  of 
this  resolution  and  the  purchase  referred  to; 

"2.  To  make  (or  designate  a  person  or  persons 
to  make)  such  other  arrangements  as  may  be 
deemed  necessary  or  appropriate,  including  but  not 
limited  to  transportation,  insurance,  handling,  stor- 
age, protection  and  disposition  of  such  motor 
benzol. 

"Resolved  Third,  that  the  Treasurer  or  an  Assist- 
ant Treasurer  be  and  hereby  is  authorized  to  take 
such  action  as  may  be  necessary: 
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"1.  To  carry  into  effect  any  agreements  and 
arrangements  made  pursuant  to  the  foregoing  au- 
thority ; 

"2.  To  disburse  such  funds  of  the  Corporation 
as  are  required  to  be  expended  pursuant  to  any 
such  agreements  and  arrangements; 

"3.  To  make  such  other  disbursements  as  may 
be  approved  by  the  President  or  a  Vice  President." 

4.  Said  resolution  was  amended  by  resolution 
adopted  by  the  Executive  Committee  of  defendant 
on  July  18,  1942,  by  striking  from  paragraph  2  in 
Resolved  Second  thereof  the  words  "and  disposition 
of  such  motor  benzol,"  and  substituting  therefor 
the  following:  [31]  ",  processing  and  disposition 
of  such  motor  benzol  and  by-products  resulting 
therefrom. ' ' 

5.  On  September  21,  1942,  the  Executive  Com- 
mittee of  defendant  adopted  the  following  resolu- 
tion, further  amending  said  resolution  adopted  on 
April  7,  1942: 

'^Resolved  First,  That,  in  comiection  with  the 
resolution  adopted  by  this  Corporation  on  April  7, 
1942,  as  amended,  authorizing  the  purchase  and 
storage  of  not  to  exceed  50,000,000  gallons  of  motor 
benzol  at  a  price  not  in  excess  of  10c  per  gallon, 
the  action  heretofore  taken  whereby: 

(a)  Contracts  were  executed  for  the  purchase  of 
motor  benzol  at  prices  in  excess  of  10c  per  gallon; 
a,nd 

(b)  Benzol  was  purchased  containing  a  percent- 
age of  gasoline,  the  benzol  being  recoverable,  be  and 

Jiereby  is  ratified  and  confirmed. 
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''Resolved  Second,  that  said  resolution  adopted 
by  this  Corporation  on  April  7,  1942,  as  amended, 
be  and  hereby  is  further  amended  by  striking  the 
Resolved  First  clause  thereof  and  inserting  in  lieu 
thereof  the  following: 

"  'Resolved  First,  That  this  Corporation  pur- 
chase, store,  and  arrange  for  further  processing  and 
sale  of  not  to  exceed  50,000,000  gallons  of  motor 
benzol  at  a  price  not  in  excess  of  16c  per  gallon.'  " 

6.  Further  resolutions  were  adopted  by  the  Exe- 
cutive Committee  of  defendant  from  time  to  time, 
further  amending  said  resolution  adopted  on  April 
7,  1942,  by  increasing  the  quantity  of  benzol  to  be 
purchased  and  stored  by  defendant  and  for  which 
defendant  was  to  arrange  for  further  processing  and 
sale,  and  by  [32]  increasing  the  prices  which  de- 
fendant was  authorized  to  pay  for  benzol  purchased. 

7.  The  letter  of  the  War  Production  Board 
dated  April  2,  1942,  referred  to  in  the  foregoing 
resolution  adopted  by  the  Executive  Committee  of 
defendant  on  April  7,  1942,  and  the  memorandum 
attached  to  said  letter,  were  in  words  and  figures 
as  follows: 

■"War  Production  Board,  Washington,  D.  C. 

April  2,  1942 
In  Reply  Refer  To:     Room  2001  Tempo  "R." 
Mr.  W.  L.  Clayton,  Special  Assistant  to  the  Secre- 
taiy,  Department  of  Commerce,  811  Vermont  Ave- 
nue, Washington,  D.  C. 

Re :     Benzene — Stockpile 
Dear  Will : 

Attached  is  a  copy  of  memorandum  dated  March 
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31st  from  Dr.  E.  W.  Reid,  Chief  of  the  Chemicals 
and  Allied  Products  Branch  of  the  War  Produc- 
tion Board,  recommending  purchase  of  a  stockpile 
of  50  million  gallons  of  motor  grade  Benzol. 

This  office  concurs  in  the  recommendation  for  the 
reasons  outlined  in  Dr.  Reid's  memorandum. 

If  you  require  any  further  information  on  this 
subject,  we  shall  be  glad  to  furnish  it. 
Very  sincerely, 
/s/  W.  Y.  ELLIOTT,  Chief, 

Stockpile   and   Shipping 
Branch. ' ' 
Attachment.  [33] 

(Memorandum) 

^'War  Production  Board 

Washington,  D.  C. 

March  31,   1942. 
To :     Dr.  William  Y.  Elliott. 
From :     E.  W.  Reid. 
Subject:     Stockpile  of  Benzene. 
Source   of   Supply:     Domestic   production   from 
by-product  coke  ovens. 

Imports  1941:     Negligible. 
Expected  Imports,  1942:     Negligible. 
Expected  Domestic  Production:    Estimated  cur- 
rent rate  160  million  gallons  per  year.  Estimated  rate 
by  end  of  1943,  180  million  gallons  per  year. 

Uses,  Present:  Manufacture  of  chemicals,  not- 
ably phenol  and  aniline,  both  of  which  are  essen- 
tial to  the  war  program.  Uses  in  motor  fuel,  to  the 
extent  of  about  100  million  gallons  per  year  (this 
use  is  non-essential). 
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Future:  Essential  uses  in  the  synthetic  rubber 
program  for  manufacture  of  styrene  and,  to  a  lesser 
extent,  for  butadiene,  eventually  requiring  80  to 
100  million  gallons  per  year  for  the  700,000  ton 
rubber  program;  also  essential  use  as  an  addition 
to  100  octane  gasoline,  either  as  benzol  or  as  a  de- 
rivative of  benzol.  This  latter  use  has  only  recently 
assumed   significance,   but   may   become   extensive. 

Annual  Essential  Consumption:  60  million  gal- 
lons per  year  at  present,  becoming  by  the  spring 
of  1943  the  complete  production  of  the  country 
(around  170  to  180  million  gallons  per  year).  The 
demand  may  well  exceed  producing  capacity,  par- 
ticularly if  present  plans  for  use  in  100  octane 
gasoline  develop  as  anticipated. 

Control  Orders:  An  order  prohibiting  the  use 
of  benzol  as  motor  fuel  is  being  drafted,  and  a  sec- 
ond is  planned  which  will  place  benzene  under  allo- 
cation. 

Statement  of  Recommendation:  Grades  to  Be 
Purchased:  Since  the  synthetic  rubber  plants  will 
be  built  to  use  impure  benzol,  now  marketed  under 
the  term  motor  benzol,  and  since  this  grade  con- 
stitutes two-thirds  of  present  production,  the  major 
stockpile  should  be  made  up  from  the  ordinary  motor 
grade.  This  should  probably  be  supplemented  by  a 
stockpile  of  nitration  grade  benzol  if  it  develops  that 
the  capacity  to  produce  nitration  grade  is  in  excess 
of  demands. 

Suggestions  as  to  the  Best  Way  to  Handle  Pur- 
chases: Purchases  should  probably  be  made 
through  Defense  Supplies  Corporation.    The  ben- 
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zol  will  be  released  from  this  stockpile  for  opera- 
tion of  synethetic  rubber  plants  [35]  and  perhaps 
also  for  incorporation  in  100  octane  gasoline. 

Percentage  of  Stockpile  Recommended  for  Re- 
lease to  Industry:     Probably  none. 

Percentage  of  Stockpile  Recommended  for  Per- 
manent Stockpile:     Probably  none. 

Reasons  for  Recommendations :  It  seems  evident 
that  the  essential  demand  for  benzol  in  1943  will  ex- 
ceed production.  There  is  a  tremendous  amount  of 
benzol  (100  million  gallons  per  year)  now  going 
into  motor  fuel.  It  is  imperative  that  this  practice 
be  stopped  at  once  so  that  this  benzol  will  be  avail- 
able for  synthetic  rubber  and  aviation  gasoline. 
Currently  it  cannot  be  incorporated  in  large  amounts 
in  aviation  gasoline  because  the  aircraft  equipment, 
such  as  leak-proof  tanks,  has  not  yet  been  fully  con- 
verted to  a  type  which  will  resist  action  of  benzol 
blends.  This  conversion  is  expected  to  be  effectively 
completed  by  July,  1942,  at  which  time  considerable 
benzol  can  presumably  be  used  in  100  octane  fuel. 

It  is  thus  obvious  that  the  months  immediately 
ahead  of  us  represent  an  extremely  favorable  time 
for  building  a  considerable  stockpile  which  will  be 
sorely  needed  in  1943. 

For  the  above  stated  reasons  we  recommend  that 
the  Defense  Supplies  Corporation  of  the  R.  F.  C. 
purchase  at  least  50  million  gallons  of  motor  grade 
benzol  as  quickly  as  practicable  to  be  allocated  for 
defense  purposes.  We  would  emphasize  that  most 
of  the  excess  supply  for  such  a  stockpile  [36]  will 
be  produced  before  August,  1942,  before  the  avia- 
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tion  gasoline  and  synthetic  rubber  demands  have 
built  up,  and  that  immediate  action  is  therefore 
imperative. 

/s/  E.  W.  REID, 

Chief,   Chemicals   and   Allied 
Products  Branch." 

'  8.  The  recommendation  in  said  letter  for  pur- 
chase by  defendant  of  a  stockpile  of  50,000,000  gal- 
lons of  motor  grade  benzol  was  subsequently  in- 
creased to  65,000,000  gallons  by  letter  dated  June 
4,  1943,  and  memorandum  attached  thereto  dated 
May  27,  1943,  in  words  and  figures  as  follows : 

"War  Production  Board,  Washington,  D.  C. 

June  4,  1943. 

In  Reply  Refer  to:     Stockpiling  and  Transpor- 
tation Division,  Room  2650 — SSB. 

Honorable  Jesse  Jones,  Secretary  of  Commerce,  De- 
partment of  Commerce,  811  Vermont  Ave.,  N.  W., 
Room  1210,  Washington,  D.  C. 

Re:  Stockpile  Recommendation  Benzene  (Benzol) 

Dear  Mr.  Jones: 

You  will  find  attached  a  copy  of  memorandum 
from  Dr.  D.  P.  Morgan,  Director  of  the  Chemicals 
Division,  recommending  the  purchase  of  an  addi- 
tional 15,000,000  gallons  of  benzene  (benzol),  'l^iis 
increases  our  recommendation  of  April  2,  1942,  to 
65,000,000  gallons  to  be  purchased  up  to  December 
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31,  1943.  [37]    This  office  concurs  in  this  recom- 
mendation. 

Sincerely  yours, 

/s/  W.  Y.  ELLIOTT, 

Director,   Stockpiling  and 
Transportation  Division. 
Enclosure" 

(Memorandum) 

"War  Production  Board,  Washington,  D.  C. 

May  27,  1943. 

In  Reply  Refer  to:  Chemicals  Divisions,  Room 
1000,  Tempo  "S"  Building. 

Dr.  W.  Y.  Elliott,  Director,  Division  of  Stockpiling 
and  Transportation,  War  Production  Board, 
Washington,  D.  C. 

Dear  Dr.  Elliott : 

On  April  2,  1942,  it  was  recommended  that  pur- 
chase be  made  of  50,000,000  gallons  of  domestic  ben- 
zene to  be  refined  and  stockpiled. 

Over  40,000,000  gallons  of  benzene  have  already 
been  purchased  under  this  arrangement  and  it  now 
appears  that  there  will  be  available  more  than  the 
original  50,000,000  gallons. 

Therefore,  for  the  year  1943  the  purchase  is  rec- 
ommended of  an  additional  15,000,000  gallons  up  to 
December  31,  1943. 

Very  sincerely  yours, 
/s/  D.  P.  MORGAN, 

Director,  Chemicals  Division'^ 
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9.  On  April  20,  1942,  the  Director  of  Industry 
Operations  of  the  War  Production  Board  issued 
Conservation  Order  No.  M-137  (7  F.R.  2944)  relat- 
ing to  the  chemical  compound  known  by  the  name 
of  benzene  or  by  the  name  benzol,  which  order  took 
effect  inmiediately  upon  issuance.  Said  order  was 
amended  June  1, 1942  (7  F.R.  4172),  and  was  further 
amended  July  23,  1943  (8  F.R.  10350).  As  amended 
July  23,  1943,  the  order  was  entitled  "Allocation  Or- 
der M-137."  The  said  Allocation  Order  M-137  was 
revoked  June  1,  1944  (9  F.R.  5970),  and  superseded 
by  General  Allocation  Order  M-300,  Schedule  22  is- 
sued on  said  date  (9  F.R.  5982). 

10.  During  the  years  1942  and  1943,  beginning  in 
the  month  of  July,  1942,  plaintiff,  in  participation 
with  other  interstate  common  carriers  by  railroad,  at 
the  request  of  defendant,  transported  for  and  on 
behalf  of  defendant  from  Seattle,  Washington,  to 
Los  Angeles,  California,  and  from  Seattle,  Wash- 
ington, to  Vernon,  California  (Vernon  being  with- 
in the  tariff  switching  limits  of  Los  Angeles),  upon 
Government  bills  of  lading,  prepared  and  furnished 
by  defendant's  agent,  a  number  of  tank  car  ship- 
ments of  motor  benzol.  On  each  of  said  bills  of 
lading  Defense  Supplies  Corporation  (Seattle  Gas 
Company)  is  shown  as  shipper  and  consignor,  and 
Defense  Supplies  Corporation,  c/o  Wilshire  Oil 
Company,  is  shown  as  consignee.  Plaintiff,  as  the 
final  and  delivering  carrier,  made  delivery  of  said 
shipments  in  accordance  with  said  bills  of  lading. 
The  particulars  of  the  transportation  service  per- 
formed, including  the  routes  of  movement,  the  num- 
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bers  of  Government  bills  of  lading  and  dates  thereof, 
identity  of  cars  in  which  transportation  was  per- 
formed, dates  of  delivery,  and  weights  of  carload 
shipments  transported,  are  correctly  shown  in  "Ex- 
hibit A"  attached  to  and  made  a  part  of  the  com- 
plaint. 

11.     The  shipments  involved  in  this  suit  consisted 
of  944,032  gallons,  more  or  less,  of  motor  benzol 
purchased  and  acquired  by  defendant  from  Seat- 
tle Gas  Company,  Seattle,  Washington,  from  time 
to  time  during  the  period  from  June,  1942,  to  No- 
vember, 1943,  and  at  the  times  of  said  transporta- 
tion said  motor  benzol  [39]  was  owned  by  and  was 
the  property  of  defendant.   Each  of  said  purchases 
was  made  by  defendant  pursuant  to  allocations  by 
the  War  Production  Board,  and  to  notice  of  such 
allocations  substantially  in  the  form  of  the  letter 
and  attachment  thereto  marked  Exhibit  C,  hereto 
attached  and  made  a  part  hereof.  The  first  such  pur- 
chase was  made  by  a  telegram  from  defendant  to 
Seattle  Gas  Company  dated  June  27,  1942,  a  true 
and  complete  copy  of  which,  marked  Exhibit  D, 
is  attached  hereto  and  made  a  part  hereof.  The  sub- 
sequent purchases  were  evidenced  by  letters  from 
defendant  to  said  company,  with  said  company's 
acceptances   endorsed   thereon.    A  true   and   com- 
plete copy  of  a  letter  from  defendant  to  said  com- 
pany, dated  October  19,   1942,  and  of  said  com- 
pany's acceptance  thereof,  dated  October  26,  1942, 
marked  Exhibit  E,  is  attached  hereto  and  made  a 
part  hereof.   All  of  the  letters  from  defendant  and 
acceptances  by  said  company  covering  said  subse- 
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quent  purchases  were  similar  in  all  respects  to  said 
Exhibit  E,  except  as  to  dates,  quantity  of  benzol, 
and  price.   Defendant  instructed  Seattle  Gas  Com- 
pany to  ship  said  motor  benzol  to  Wilshire  Oil  Com- 
pany, Inc.,  Vernon   (Los  Angeles),  California,  to 
show  defendant  as  consignor  and  consignee  of  these 
shipments,  to  use  bills  of  lading  therefor  furnished 
by  defendant's  agent,  and  to  mark  on  all  of  said 
bills  of  lading  "For  Military  Use."  Said  instruc- 
tions were  followed  by  Seattle  Gas  Company.    The 
various  shipments  of  said  benzol,  upon  arrival  at 
destination,  were  stored  for  defendant  at  the  Ver- 
non tank  farm  of  said  Wilshire  Oil  Company,  Inc., 
pursuant  to  a  contract  dated  May  13,  1942,  between 
defendant  and  Wilshire  Oil  Company,  Inc.,  a  copy 
of  which  said  contract,  marked  Exhibit  F  is  at- 
tached hereto  and  made  a  part  hereof.    The  first 
shipment  of  said  motor  benzol  involved  in  this  suit 
arrived  in  said  storage  on  July  28,  1942,  and  the 
last  on  December  9,  1943. 

12.  Each  of  the  carriers  participating  in  said 
transportation  was  at  all  times  herein  mentioned  a 
party  to  and  participated  [40]  in  the  .tariff  or  tar- 
iffs specifying  the  rate  or  rates  for  the  transporta- 
tion of  motor  benzol  from  Seattle,  Washington,  to 
Los  Angeles  and  Vernon,  California.  Said  tariffs 
and  the  rates  specified  therein  were  duly  published 
and  filed  with  the  Interstate  Commerce  Commission 
as  required  by  the  provisions  of  Section  6  of  Part 
I  of  the  Interstate  Conunerce  Act  and  were  in  legal 
effect  at  the  time  when  the  shipments  were  made. 
The  rate  or  rates  specified  in  said  tariffs  for  the 
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transportation  of  motor  benzol  from  Seattle,  Wash- 
ington, to  Los  Angeles  and  Vernon,  California,  are 
those  shown  in  "Exhibit  A"  attached  to  the  com- 
plaint in  the  column  headed  "Applicable  Tariff 
Rate  Per  Cwt."  Plaintiff  based  the  amount  of 
charges  billed  defendant  for  said  transportation 
services  on  said  duly  published  and  filed  rate  or 
rates,  and  the  aggregate  amount  of  charges  based 
on  said  rate  or  rates  for  such  transportation  serv- 
ices was  the  sum  of  $56,736.14. 

13.  Said  shipments  were  billed  and  forwarded 
with  charges  collect,  and  plaintiff,  being  the  deliv- 
ering carrier  charged  with  the  duty  of  collecting 
the  entire  freight  charges  on  said  shipments,  pre- 
sented to  defendant  its  respective  bills  therefor  ag- 
gregating the  sum  of  $56,736.14  for  such  transpor- 
tation charges  for  said  shipments.  Defendant,  how- 
ever, claiming  the  right  to  make  land-grant  de- 
ductions in  amounts  aggregating  the  sum  of  $23,- 
049.51,  refused  to  make  payments  in  amounts  ag- 
gregating the  sum  of  $56,736.14  for  such  transpor- 
tation services,  but  paid  to  plaintiff  amounts  ag- 
gregating the.  sum  of  $33,686.63  only,  which  was 
the  aggregate  amomit  of  transportation  charges 
payable  by  defendant  to  plaintiff  for  said  transpor- 
tation services  if  defendant  was  entitled  to  land- 
grant  deductions  on  the  entire  quantity  of  944,032 
gallons  of  benzol  transported.  The  amounts  so  paid 
were  accepted  by  plaintiff  under  protest  as  part  pay- 
ments only  and  plaintiff  subsequently  and  prior  to 
the  bringing  of  this  action  rendered  its  bills  to  de- 
fendant for  the  unpaid  balances  of  said  [41]  trans- 
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portation  charges  claimed  by  plaintiff  in  the  sum 
of  $23,049.51,  which  defendant  had  refused  to  pay, 
but  defendant  failed  and  refused  and  still  fails  and 
refuses  to  pay  said  unpaid  balances  or  any  part 
hereof.  The  dates  and  numbers  of  plaintiffs  bills 
against  defendant,  the  amounts  billed,  the  amounts 
paid,  and  the  balances  claimed  by  plaintiff  are  cor- 
rectly shown  in  "Exhibit  A"  attached  to  and  made  a 
part  of  the  complaint. 

14.  All  carriers  by  railroad  owning  and  operating 
or  operating  lines  of  railroad  constructed  with  the 
aid  of  grants  of  land  received  from  the  U-nited 
States,  either  directly  or  through  a  predecessor  or 
predecessors  in  interest,  participating  in  the  trans- 
portation of  the  shipments  heren  described,  and  each 
of  them,  and  all  carriers  by  railroad  owning  and 
operating  or  operating  lines  of  railroad  constructed 
with  the  aid  of  grants  of  land  received  from  the 
United  States,  either  directly  or  through  a  prede- 
cessor or  predecessors  in  interest,  parties  to  and 
participating  in  any  land-grant  route  or  routes  with 
which  the  route  or  routes  of  movement  of  the  said 
shipments  herein  described  were  equalized  under 
agreements  with  the  United  States  from  the  stand- 
point of  net  charges  to  the  United  States  for  trans- 
portation service,  and  each  of  them,  had,  prior  to 
and  at  the  time  of  said  shipments,  filed  with  the  Sec- 
retary of  the  Interior  of  the  United  States,  in  the 
form  and  manner  prescribed  by  him,  releases  of  all 
of  their,  and  its,  claims  against  the  United  States  to 
lands,  interests  in  lands,  compensation,  or  reimburse- 
ment on  account  of  lands  and  interests  in  lands 
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which  have  been  granted,  claimed  to  have  been 
granted,  or  which  it  was  claimed  should  have  been 
granted  to  any  such  carrier  or  predecessor  in  in- 
terest under  any  grant  to  such  carrier  or  predecessor 
in  interest,  in  full  and  complete  compliance  with  the 
provisions  and  requirements  of  paragraph  (b)  of 
Section  321  of  Part  II,  Title  III,  of  the  Transporta- 
tion Act  of  1940  (54  Stat.  L.  954)  ;  Southern  Pacific 
Railroad  Company  and  Central  Pacific  Railway 
Company,  [42]  owners  and  lessors,  severally,  of  por- 
tions of  the  lines  of  railroad  operated  by  Southern 
Pacific  Company,  and  Southern  Pacific  Land  Com- 
pany, transferee  of  certain  interests  of  Southern 
Pacific  Railroad  Company  and  Central  Pacific  Rail- 
way Company,  and  each  of  them,  had,  prior  to  and 
at  the  time  of  said  shipments,  filed  with  the  Secre- 
tary of  the  Interior  of  the  United  States  in  the  form 
and  manner  prescribed  by  him,  like  releases.  Each 
of  such  releases  so  filed  was  approved  by  the  Secre- 
tary of  the  Interior  prior  to  any  of  the  shipments 
in  question  and  the  performance  of  the  transporta- 
tion service  hereinbefore  set  forth. 

15.  Motor  benzol  is  not  suitable  for  use  in  the 
manufacture  of  cumene,  ethyl  benzene  or  styrene, 
processing  and  treatment  of  motor  benzol  being  re- 
quired to  produce  industrial  pure  benzol  suitable  for 
such  use.  Defendant  entered  into  a  contract  with 
Shell  Oil  Company,  Incorporated,  on  October  16, 
1943,  for  the  treatment  and  processing  of  motor 
benzol,  described  therein  as  untreated  benzol,  and 
thus  produce  industrial  pure  benzol,  at  the  Wilming- 
ton refinery  of  Shell  Oil  Company,  Incorporated, 


Reconstruction  Finance  Corporation  47 

near  Watson,  California.  A  true  copy  of  said  con- 
tract is  attached  hereto  as  Exhibit  G  and  made  a 
part  hereof.  Under  the  same  conditions  and  terms 
as  though  contained  in  said  contract,  said  944,032 
gallons,  more  or  less,  of  motor  benzol  purchased  and 
acquired  by  defendant  from  said  Seattle  Gas  Com- 
pany, and  stored  for  defendant  at  the  Vernon  tank 
farm  of  said  Wilshire  Oil  Company,  Inc.,  were 
treated  and  processed  by  said  Shell  Oil  Company, 
Incorporated. 

16.  Defendant  made  and  entered  into  a  contract 
with  Wilshire  Oil  Company,  Inc.,  dated  November 
16,  1943,  and  a  contract  with  Richfield  Oil  Corpora- 
tion, dated  December  3,  1943,  for  the  sale  by  de- 
fendant to  said  oil  companies  of  industrial  pure  ben- 
zol to  be  used  by  said  purchasers  in  the  manufacture 
of  cumene.  True  copies  of  said  contracts  are  attached 
hereto  as  Exhibits  H  and  I,  respectively,  and  made 
a  part  hereof.  [43] 

17.  Defendant  made  and  entered  into  a  contract 
with  Rubber  Reserve  Company,  dated  November  30, 
1943,  for  the  sale  by  defendant  of  industrial  pure 
benzol  to  be  used  by  said  company  in  the  manufac- 
ture of  styrene.  A  true  copy  of  said  contract  is 
hereto  attached,  marked  Exhibit  J,  and  made  a  part 
hereof.  Rubber  Reserve  Company  is  now  and  was 
during  all  of  the  times  herein  mentioned,  a  corpora- 
tion duly  created  by  Reconstruction  Finance  Cx)r- 
poration  at  the  request  of  the  Federal  Loan  Admin- 
istrator with  the  approval  of  the  President,  pur- 
suant to  the  authority  contained  in  Section  5d  of 
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the  Reconstruction  Finance  Corporation  Act  as 
amended,  with  its  principal  office  located  in  the  City 
of  Washington,  District  of  Columbia.  A  certified 
copy  of  its  charter,  d^ted  June  28,  1940,  was  duly 
filed  with  the  Secretary  of  the  Senate  and  the  Clerk 
of  the  House  of  Representatives,  and  was  published 
in  the  Federal  Register  as  contemplated  by  15 
U.S.C.,  Section  606b (3).  True  copies  of  the  charter 
and  by-laws  of  said  Rubber  Reserve  Company  as 
in  force  and  effect  during  all  of  the  times  herein 
mentioned,  marked  Exhibits  K  and  L,  respectively, 
are  attached  hereto  and  made  a  part  hereof.  At  all 
times  material  to  this  action  the  accounts  of  Rubber 
Reserve  Company  were  not  audited,  settled,  or  ad- 
justed by  the  General  Accounting  Office  of  the  United 
States. 

18.  Defendant  sold  and  delivered  to  said  Wil- 
shire  Oil  Company,  Inc.,  Richfield  Oil  Corporation, 
and  Rubber  Reserve  Company,  commencing  in  No- 
vember, 1943,  and  continuing  through  August,  1944, 
industrial  pure  benzol  processed  and  produced  as 
aforesaid  from  said  944,032  gallons  of  motor  benzol. 
Said  sales  were  made  pursuant  to  allocations  by  the 
War  Production  Board  and  to  recommendations  by 
the  Petroleum  Administration  for  War  as  to  the 
benzol  to  be  used  in  the  manufacture  of  cumene,  and 
by  the  Office  of  Rubber  Director  as  to  the  benzol  to 
be  used  in  the  manufacture  of  styrene.  Of  said  in- 
dustrial pure  benzol  40.56%  was  sold  to  and  deliv- 
ered to  Wilshire  Oil  Company,  Inc.,  and  Richfield 
Oil  Coi'poration  [44]  imder  said  contracts  dated  No- 
vember 16,  1943,  and  December  3,  1943  (Exhibits  H 
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and  I  hereto),  for  use  in  the  manufacture  of  cumene. 
The  balance  of  said  industrial  pure  benzol  (59.44%) 
was  sold  and  delivered  to  Rubber  Reserve  Company 
imder  said  contract  dated  November  30,  1943  (Ex- 
hibit J  hereto)  for  use  in  the  manufacture  of  styrene. 

19.  The  said  Wilshire  Oil  Company,  Inc.,  and 
Richfield  Oil  Corporation  manufactured  cumene 
from  the  industrial  pure  benzol  sold  to  them  by 
combining  said  benzol  with  propylene  to  jn'oduce  by 
chemical  reaction  cumene. 

20.  Pursuant  to  request  of  the  Petroleum  Admin- 
istration for  War,  the  War  Department  and  the 
Navy  Department,  defendant  entered  into  contracts 
to  purchase  the  production  of  100  octane  aviation 
gasoline  manufactured  by  various  refineries,  includ- 
ing AVilshire  Oil  Company,  Inc.,  and  Richfield  Oil 
Corporation.  The  contracts  entered  into  by  defend- 
ant with  Wilshire  and  Richfield,  as  in  force  and 
effect  during  the  times  herein  mentioned,  were  dated 
respectively  December  20,  1943,  and  February  20, 
1943,  and  true  and  complete  copies  of  said  contracts, 
except  the  exhibits  thereto,  marked  Exhibits  M  and 
N,  respectively,  are  attached  hereto  and  made  a  part 
hereof. 

21.  Styrene  is  produced  from  ethyl  benzene  by 
chemical  reaction  in  the  presence  of  a  catalyst.  Ethyl 
benzene  is  j)roduced  by  combining  benzol  with  ethyl- 
ene by  chemical  reaction.  Rubber  Reserve  Company 
first  produced  ethyl  benzene  from  the  industrial  pure 
benzol  sold  to  said  company  by  defendant.  With  that 
])ortion  or  quantity  of  ethyl  benezene  produced  from 
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23.06%  of  the  industrial  pure  benzol  processed  and 
produced  as  aforesaid  from  said  944,032  gallons  of 
motor  benzol,  Rubber  Reserve  Company  produced 
styrene.  Pursuant  to  allocations  by  the  Office  of 
Rubber  Director  the  styrene  so  produced  was  sold 
by  Rubber  Reserve  Company  to  rubber  companies 
engaged  and  for  use  in  the  production  of  synthetic 
[45]  rubber.  Said  synthetic  rubber  was  produced 
by  combining  through  chemical  reaction  styrene  and 
butadiene  in  the  presence  of  a  catalyst.  Said  rubber 
companies  either  used  the  synthetic  rubber  so  pro- 
duced to  manufacture  rubber  products,  or  sold  it  to 
other  companies  for  the  manufacture  of  rubber 
products.  42%  of  the  rubber  products  manufactured 
as  aforesaid  was  sold  to  the  Army  and  Navy  for  their 
uses  and  58%  of  said  rubber  products  was  sold  for 
civilian  uses  pursuant  to  allocations  by  the  War  Pro- 
duction Board.  9.66%  of  motor  benzol  involved  in 
this  action  was  used  in  the  production  of  rubber 
products  sold  to  the  Army  and  Navy  for  their  uses, 
and  13.4%  of  the  motor  benzol  involved  in  this  action 
was  used  in  the  production  of  the  rubber  products 
sold  for  such  civilian  uses. 

22.  The  remainder  of  the  ethyl  benzene  produced 
by  Rubber  Reserve  Company,  that  is,  that  portion 
or  quantity  made  from  36.38%  of  the  industrial  pure 
benzol  processed  and  produced  as  aforesaid  from 
944,032  gallons  of  motor  benzol  was  sold  by  Rubber 
Reserve  Company,  at  the  request  of  the  Petroleum 
Administration  for  War,  to  refineries  engaged  in 
producing  100  octane  aviation  gasoline  for  sale  to 
defendant  under  contracts  similar  to  Exhibits  M 
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and  N  hereto,  to  be  used  by  said  refineries  in  the 
manufacture  of  said  gasoline.  Said  sales  were  evi- 
denced by  letter  agreements  in  the  form  attached 
hereto,  marked  Exhibit  0,  and  made  a  part  hereof. 

23.  Cumene  and  ethyl  benzene  are  components 
of  100  octane  aviation  gasoline  by  blending  opera- 
tions which  comprise  a  physical  mixture  without 
chemical  change.  During  all  of  the  times  herein  men- 
tioned subsequent  to  December  2,  1942,  the  manu- 
facture, use,  and  disposition  of  cumene  and  ethyl 
benzene  have  been  under  the  control  and  adminis- 
tration of  the  Petroleum  Administration  for  War. 
Pursuant  to  allocations  by  said  Administration,  the 
cumene  manufactured  by  Wilshire  Oil  Company, 
Inc.,  and  [46]  Richfield  Oil  Corporation  from  the 
benzol  sold  to  them  by  defendant  as  aforesaid,  was 
used  by  said  companies  in  the  manufacture  of  100 
octane  aviation  gasoline  produced  by  said  companies 
and  sold  to  defendant  in  accordance  with  said  con- 
tracts dated  December  20,  1943,  and  February  20, 
1943  (Exhibits  M  and  N  hereto). 

24.  The  100  octane  aviation  gasoline  produced  by 
Wilshire  Oil  Company,  Inc.,  and  Richfield  Oil  Cor- 
poration by  blending  with  cimiene  manufactured  by 
said  companies  from  benzol  purchased  by  them  from 
defendant  as  aforesaid  was  purchased  by  defendant 
from  said  companies  pursuant  to  said  contracts 
dated  December  20,  1943,  and  February  20,  1943 
(Exliibits  M  and  N  hereto).  The  100  octane  aviation 
gasoline  ])roduce(l  by  other  refineries  by  blendiui;- 
with  ethyl  benzene  manufactured  by  Rubber  Reserve 
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Company  from  the  benzol  so  purchased  by  said  com- 
pany from  defendant  was  likewise  purchased  by  de- 
fendant from  said  refineries  pursuant  to  contracts 
similar  to  said  Exhibits  M  and  N. 

25.  The  100  octane  aviation  gasoline  so  purchased 
by  defendant  was  sold  by  defendant  to  the  Army 
and  Navy  pursuant  to  a  contract  executed  as  of  May 
20,  1943,  between  the  War  Department,  the  Navy 
Department,  the  Petroleum  Administration  for 
War,  and  defendant,  a  true  and  complete  copy  of 
said  contract,  except  the  exhibits  thereto,  marked 
Exhibit  P,  is  attached  hereto  and  made  a  part  hereof. 
A  true  and  complete  copy  of  the  contract  of  De- 
cember 19,  1942  (referred  to  in  said  contract  of  May 
20,  1943 — Exhibit  P),  except  the  exhibits  thereto, 
marked  Exhibit  Q,  is  attached  hereto  and  made  a 
part  hereof.  The  contract  of  May  20  1943  (Exhibit 
P),  was  modified  and  extended  by  the  contract  of 
July  1,  1944,  a  true  and  complete  copy  of  which,  ex- 
cept certain  [47]  provisions  thereof  deemed  not  ma- 
terial, marked  Exhibit  R,  is  attached  hereto  and 
made  a  part  hereof. 

Dated  July  2,  1945. 

/s/    C.  O.  AMONETTE, 
/s/    CHARLES  W.  BURKETT,  Jr., 
Attorneys  for  Plaintiff. 

/s/    THEODORE  R.  MEYER, 
/s/    R.  L.  MILLER, 
/s/    JOSEPH  F.  HOGAN, 
/s/    BROBECK,  PHLEGER  & 
HARRISON, 
Attorneys  for  Defendant.  [48] 
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EXHIBIT  A 

CHARTER  OF  DEFENSE  SUPPLIES 
CORPORATION 

As  Amended  on  February  15, 1941,  and 
July  9, 1941 

In  order  to  aid  the  Government  of  the  United 
States  in  its  national-defense  program.  Reconstruc- 
tion Finance  Corporation  hereby  declares: 

First,  That  j^ursuant  to  the  authority  contained 
in  Section  5d  of  the  Reconstruction  Finance  Cor- 
poration Act,  as  amended  by  Act  of  Congress  ap- 
2:)roved  June  25,  1940,  at  the  request  of  the  Federal 
Loan  Administrator  with  the  approval  of  The  Pres- 
ident, there  has  been  created  a  corporation  under 
the  name  of  Defense  Supplies  Corporation  (herein- 
after referred  to  as  the  "Corporation"). 

Second,  That  the  location  of  the  principal  office 
of  the  Corporation  shall  be  in  the  City  of  AVashing- 
ton.  District  of  Columbia. 

Third,  the  objects,  purposes  and  powers  of  the 
Corporation  shall  be: 

(a)  To  i^roduce,  acquire,  carry,  sell,  or  otherwise 
deal  in  strategic  and  critical  materials  as  defined  by 
the  President; 

(b)  To  purchase  and  lease  land;  purchase,  lease, 
build,  and  expand  plants;  purchase  and  produce 
equipment,  facilities,  machinery,  materials,  and  sup- 
plies for  the  manufacture  of  strategic  and  critical 
materials,   arms,   ammunition,   and   implements  of 
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war,  any  other  articles,  equipment,  facilities,  and 
supplies  necessary  to  the  national  defense,  and  such 
other  articles,  equipment,  supplies,  and  materials  as 
may  be  required  in  the  manufacture  or  use  of  any 
of  the  foregoing  or  otherwise  necessary  in  connec- 
tion therewith; 

(c)  To  lease,  sell,  or  otherwise  dispose  of  such 
land,  plants,  facilities,  and  machinery  to  others  to 
engage  in  such  manufacture ; 

(d)  To  engage  in  the  manufacture  of  arms,  am- 
mimition,  and  implements  of  war; 

(e)  To  produce,  lease,  purchase,  or  otherwise  ac- 
quire railroad  equipment  (including  rolling  stock), 
and  commercial  aircraft,  and  i^arts,  equipment,  fa- 
cilities and  supplies  necessary  in  connection  with 
such  railroad  equipment  and  aircraft,  and  to  lease, 
sell,  or  otherwise  dispose  of  the  same ; 

(f)  To  purchase,  lease,  build,  expand,  or  other- 
wise acquire  facilities  for  the  training  of  aviators 
and  to  operate  or  lease,  sell,  or  otherwise  dispose  of 
such  facilities  to  others  to  engage  in  such  training; 
and  [50] 

(g)  To  take  such  other  actions  as  the  President 
and  the  Federal  Loan  Administrator  may  deem 
necessary  to  expedite  the  national  defense  programx, 
but  the  amomit  outstanding  at  any  one  time  for 
carrying  out  this  subsection  (g)  shall  not  exceed 
$200,000,000. 

The  Corporation  shall  have  power  and  authority 
to  do  and  perform  all  acts  and  things  whatsoever 
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which  are  necessary,  suitable,  convenient  or  proper 
in  connection  with  or  incidental  to  the  foregoing  ob- 
jects, purposes,  and  powers,  including,  but  without 
limitation,  the  power  to  lease,  purchase,  or  otherwise 
acquire,  and  to  lease,  sell  or  otherwise  dispose  of, 
and  to  deal  in,  manage  and  control,  transportation 
facilities  in  and  between  the  other  American  coun- 
tries of  the  AVestern  Hemisphere  and  the  United 
States  and  to  otherwise  develop  such  facilities  and 
equipment  incidental  thereto  in  order  to  facilitate 
trade  between  those  countries  and  the  United  States 
and  for  other  purposes  affecting  the  national  de- 
fense, the  power  to  borrow  and  hypothecate,  to  lend 
money,  to  adopt  and  use  a  corporate  seal,  to  make 
contracts,  to  acquire,  hold  and  dispose  of  real  and 
personal  property,  and  to  sue  and  be  sued  in  any 
court  of  competent  jurisdiction. 

Fourth,  the  Corporation  including  its  franchise, 
its  capital,  reserves,  surplus,  and  income  shall  be 
exempt  from  all  taxation  (which  shall,  for  all  pur- 
poses, be  deemed  to  include  sales,  use,  storage,  and 
purchase  taxes)  now  or  hereafter  imposed  by  the 
United  States,  or  any  territory,  dependency  or  pos- 
session thereof,  or  by  any  State,  County,  municip- 
ality or  local  taxing  authority,  except  that  any  real 
property  (or  buildings  which  are  considered  by  the 
laws  of  any  State  to  be  personal  property  for  taxa- 
tion purposes)  of  the  Corporation  shall  be  subject 
to  State,  territorial,  county,  municipal  or  local  taxa- 
tion to  the  same  extent  according  to  its  value  as 
other  real  property  is  taxed. 
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Fifth,  That  the  Corporation  shall  be  an  instru- 
mentality of  the  United  States  Government,  shall 
be  entitled  to  the  free  use  of  the  United  States  mails, 
and  shall  in  all  other  respects  be  possessed  of  the 
privileges  and  immunities  that  are  conferred  upon 
the  Reconstruction  Finance  Corporation  under  the 
Reconstruction  Finance  Corporation  Act,  as 
amended. 

Sixth,  That  the  total  authorized  capital  stock  of 
the  Corporation  shall  be  Five  Million  Dollars  ($5,- 
000,000),  of  which  One  Million  Dollars  ($1,000,000) 
shall  be  paid  in  immediately,  and  the  balance  as 
called.  Such  stock  shall  be  of  one  class,  shall  have 
a  par  value  of  $100  per  share,  and  shall  be  issued  for 
cash  only.  Reconstruction  Finance  Corporation  shall 
subscribe  for  all  of  the  capital  stock  of  the  Corpora- 
tion and  such  stock  shall  not  be  transferable. 

Seventh,  That  the  Corporation  shall  have  existence 
until  dissolved  by  Reconstruction  Finance  Corpora- 
tion or  by  Act  of  Congress. 

Eighth,  That  the  stockholder  shall  not  be  liable  for 
the  debts,  contracts,  or  engagements  of  the  Corpora- 
tion except  to  the  extent  of  unpaid  stock  subscrip- 
tions. [51] 

Ninth,  That  the  affairs  and  business  of  the  Cor- 
poration shall  be  managed  by  a  board  of  directors 
who  shall  be  appointed  by  Reconstruction  Finance 
Corporation  pursuant  to  the  provisions  of  this  Char- 
ter and  the  By-Laws  of  the  Corporation. 

Tenth,  That  this  Charter  and  the  By-Laws  may 
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be  amended  at  any  time  by  Reconstruction  Finance 
Corporation. 

In  Witness  Whereof,  Reconstruction  Finance 
Corporation  has  caused  this  Charter  to  be  signed  by 
its  executive  officer,  Chairman  of  its  Board  of  Di- 
rectors, attested  by  its  Secretary,  and  has  caused  its 
seal  to  be  hereunto  affixed  this  ....  day  of  ... .  194 .  . . 

RECONSTRUCTION  FINANCE 
CORPORATION, 

By    ,  Chairman. 

Attest :  ,  Secretary. 


EXHIBIT  B 

DEFENSE  SUPPLIES   CORPORATION 
BY-LAWS 

OFFICES 

1.  The  principal  office  shall  be  in  the  City  of 
Washington,  District  of  Columbia.  The  Corporation 
shall  also  have  branch  offices  at  such  other  places 
as  the  Board  of  Directors  may  from  time  to  time 
designate. 

SEAL 

2.  There  is  impressed  below  the  official  seal 
which  is  hereby  adopted  for  the  Corporation. 

BOARD  OF  DIRECTORS 

3.  The  directors  shall  be  not  less  than  five  nor 
more  than  ten  in  number,  as  Reconstruction  Finance 
Corporation  may  provide.  The  directors  shall  be  ap- 
pointed   by    Reconstruf'tion    Finance    Corporation. 
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Each  director  will  hold  office  until  the  thirty-first 
day  of  December  of  the  year  in  or  for  which  ap- 
pointed and  until  his  successor  shall  be  duly  ap- 
pointed and  qualified. 

MEETINGS  OF  THE  BOARD 

4.  Regular  meetings  of  the  directors  shall  be 
held  at  such  time  and  place  as  the  directors  may 
prescribe.  Special  meetings  may  be  called  by  the 
President  or  Secretary.  At  any  meeting  of  the 
Board  of  Directors,  a  majority  of  the  duly  appointed 
and  qualified  directors  shall  constitute  a  quorum 
for  the  transaction  of  any  business  that  may  come 
before  the  meeting. 

COMMITTEES  OF  THE  DIRECTORS 

5.  The  Board  of  Directors  shall  select  from  its 
members  an  executive  committee  which  shall  have, 
possess  and  may  exercise  all  of  the  power  and  au- 
thority of  the  Board  of  Directors  at  such  [53]  times 
as  the  Board  of  Directors  is  not  in  session.  The 
Board  of  Directors  may  create  such  additional  com- 
mittees and  confer  upon  them  such  duties  and  pow- 
ers as  it  may  deem  advisable. 

COMPENSATION   OF   DIRECTORS 

6.  The  directors  of  the  Corporation  shall  receive 
no  fees  or  honorarium  for  attendance  at  meetings 
but  shall  be  entitled  to  be  reimbursed  in  accordance 
with  the  Standardized  Government  Travel  Regula- 
tions, as  amended,  for  travel  expenses  incurred  in 
attending  meetings  of  the  Board  of  Directors  and 
meetings  of  the  committees  of  which  they  are  mem- 
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bers,  and  any  other  travel  expenses  incurred  by 
them  on  official  business. 

OFFICERS 

7.  The  officers  of  the  Corporation,  who  shall  be 
appointed  by  the  Board  of  Directors,  shall  be:  a 
Chairman  of  the  Board  of  Directors,  a  president, 
one  or  more  vice-presidents,  a  secretary,  a  treasurer, 
a  general  counsel,  and  such  other  officers  and  agents 
as  the  Board  of  Directors  may  deem  advisable.  The 
president  shall  be  a  director.  The  salaries  and  com- 
pensation of  all  officers,  agents  and  employees  shall 
be  fixed  by  the  Board  of  Directors  and  paid  by  the 
Reconstruction  Finance  Corporation  and  reimbursed 
by  the  Corporation.  Any  officer,  agent  or  employee 
may  be  removed  by  the  Board  of  Directors  at  any 
time,  with  or  without  cause. 

CHAIRMAN  OF  THE  BOARD 

8.  The  chairman  of  the  Board  of  Directors  shall 
have  general  supervision  over  the  business  of  the 
Corporation  and  shall  preside  at  all  meetings  of  the 
Board  of  Directors. 

PRESIDENT 

9.  The  president  shall  be  the  chief  executive 
officer  of  the  Corporation  and  in  the  absence  of  the 
Chairman  of  the  Board,  shall  preside  at  all  meet- 
ings of  the  directors.  Unless  otherwise  provided  by 
the  Board  of  Directors,  all  contracts  and  other  doc- 
uments which  the  Corporation  may  be  required  to 
execute  in  the  conduct  of  its  business  shall  be  signed 
by  the  President. 
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VICE-PRESIDENT 

10.  In  the  absence  or  disability  of  the  president, 
the  vice-president  (or  vice-presidents,  in  the  order 
of  their  seniority  if  more  than  one)  shall  perform 
the  duties  and  execute  the  powers  of  the  president. 
They  shall  23erform  such  other  duties  as  the  Boaiti 
of  Directors  may  prescribe. 

SECRETARY 

11.  The  Secretary  shall  attend  all  meetings  of 
the  Board  of  Directors  and  Executive  Committee 
and  record  the  minutes  [54]  of  all  such  meetings. 
He  shall  give,  or  cause  to  be  given  notice  of  all 
meetings;  shall  perform  such  duties  as  may  be  pre- 
scribed by  the  Board  of  Directors  or  the  Executive 
Committee,  and  all  otlier  duties  incident  of  the  of- 
fice of  Secretary.  He  shall  keep  in  safe  custody  the 
seal  of  the  Corporation,  and  shall  affix  the  same  to 
any  instrument  requiring  it.  When  so  af&xed,  the  seal 
shall  be  attested  by  the  signature  of  the  Secretary. 

TREASURER 

12.  The  treasurer  shall  have  the  custody  of  the 
corporate  funds  and  securities  and  shall  keep  a  full 
and  accurate  account  of  all  financial  transactions 
of  the  Corporation,  in  form  prescribed  or  approved 
by  Reconstruction  Finance  Cor^Doration,  and  shall 
deposit  with  Reconstruction  Finance  Corporation 
all  funds  for  the  account  of  the  Corporation  or  in 
such  other  depositories  as  may  be  designated  or  ap- 
proved for  the  purpose  by  Reconstruction  Finance 
Corporation.  He  shall  disburse  the  funds  of  the 
Corporation  pursuant  to  the  authority  of  the  Board 
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of  Directors  of  the  Corporation,  or  Executive  Com- 
mittee, and  shall  render  to  the  Board  of  Directors 
or  Executive  Committee  of  the  Corporation,  when- 
ever so  required,  an  account  of  all  his  transactions 
as  Treasurer  and  of  the  financial  condition  of  Corpo- 
ration. He  shall,  if  so  required  by  the  Corporation, 
give  a  bond  in  a  form  and  sum  satisfactory  to  the  Cor- 
poration and  Reconstruction  Finance  Corporation. 

GENERAL  COUNSEL 

13.  The  general  counsel  shall  be  the  chief  con- 
sulting officer  in  all  legal  matters  and  will  super- 
vise such  matters  for  the  Corporation. 

FISCAL  YEAR 

14.  The  fiscal  year  shall  end  on  the  thirty-first 
day  of  December  in  each  year. 

OATH  OF  OFFICE 

15.  All  directors,  and  officers  (and  other  agents 
or  employees  of  the  Corporation,  when  so  required 
by  the  Board  of  Directors  or  Executive  Committee) 
shall  subscribe  to  the  oath  of  office  prescribed  by 
Section  1757,  Revised  Statutes  of  the  United  States. 

CHECKS 

16.  All  checks  and  drafts  for  authorized  dis- 
bursements issued  by  the  Corporation  shall  be 
signed  by  the  Treasurer  and  shall  be  countersigned 
by  the  Secretary.  The  Board  of  Directors  may  by 
resolution  designate  other  officers  or  directors  to 
sign  or  countersign  checks,  drafts,  notes  or  other 
documents  on  behalf  [55]  of  the  Corporation.  Re- 
construction Finance  Corporation  at  the  request  of 
the   Board  of  Directors   of   the   Corporation   shall 
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certify  to  the  Treasurer  of  the  United  States  the 
names  of  the  incumbents  of  all  offices,  the  holders 
whereof  have  such  signatory  powers. 

STOCK   CERTIFICATES 

17.  The  stock  certificates  or  receipts  for  pay- 
ments by  Reconstruction  Finance  Corporation,  for 
or  on  account  of  the  stock  subscribed,  shall  be  signed 
by  the  president  or  a  vice-president  and  by  the  sec- 
retary of  the  Corporation. 

EXPENSES 

18.  All  expenses  incurred  in  connection  with  the 
operation  of  the  Corporation  shall  be  supervised  and 
paid  in  such  manner  as  the  Board  of  Directors  or 
Executive  Committee  may  from  time  to  time  pre- 
scribe. 

NOTICES 

19.  Whenever  mider  the  i^rovisions  of  these 
By-Laws  any  notice  is  required  to  be  given,  it  shall 
not  be  construed  to  mean  personal  notice,  but  such 
notice  may  be  given  by  mail,  telephone  or  telegraph. 
Any  requirement  as  to  notice  may  be  waived  in  writ- 
ing by  the  party  entitled  thereto. 

AMENDMENTS 

20.  These  By-Laws  may  be  altered  or  amended 
or  repealed  by  the  Board  of  Directors  of  Recon- 
struction Finance  Corporation  at  any  meeting  by 
such  Board.  [56] 
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EXHIBIT  C 

War  Production  Board,  Washington,  D.  C. 

February  3,  1943. 
In  Reply  Eefer  to  Room  1519,  Temporary  "S." 
Mr.  Stuart  K.  Barnes,  Vice  President,  Defense  Sup- 
plies Corporation,  Room  1003  Lafayette  Bldg.,  811 
Vermont  Avenue,  Washington,  D.  C. 
Attention:     Mr.   C.  A.  Jostes 

Gentlemen : 

We  are  enclosing  herewith  a  list  covering  the  al- 
location of  benzol  for  February  delivery  to  the  De- 
fense Supplies  Corporation's  stockpile. 
Very  truly  yours, 
/s/  D.   C.  ROSS, 

Coal  Tar  Products  Unit 
CC:     Mr.  Frost  [57] 
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EXHIBIT  D 

Defense  Supplies  Corporation 

Washington  25,  D.  C. 

Telegram 

James  F.  Pollard,  President,  Seattle  Gas  Company, 
Seattle,  Washington.  '  June  27,  1942 

We  Accept  Your  Offer  Two  Thousand  Barrels 
Motor  Benzol  at  Thirteen  Cents  Per  Gallon  F.O.B. 
Your  Storage  Seattle.  We  Will  Purchase  Subse- 
quent Production  at  Twelve  Cents  Per  Gallon 
F.O.B.  Seattle.  Ship  to  Defense  Supplies  Corpo- 
ration Care  of  Wilshire  Oil  Company,  Vernon  Tank 
Farm,  Los  Angeles,  California.  Please  Investi- 
gate if  They  Can  Receive  Material  From  Tanker. 
Prepay  Freight  for  Our  Account.  Send  Shipping 
Documents  and  Invoices  to  Hector  C.  Haight, 
Agent  Defense  Supplies  Corporation,  316  Bendix 
Building,  Twelfth  and  Maple  Streets,  Los  Angeles, 
California,  One  Copy  to  This  Office.  Send  Us  Air 
Mail  Specifications  of  Your  Product.  Letter  Fol- 
lows. 

/s/  JOHN  D.  GOODLOE, 

CAJ  :KC  Executive  Vice  President. 
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EXHIBIT  E 

In  reply  refer  to  SRD-6  October  19,  1942 

Mr.  James  F.  Pollard,  Seattle  Gas  Company,  1511 
Fourth  Avenue,  Seattle,  Washington. 

Contract  No.  15-P-73 

Dear  Sir: 

Reference  is  made  to  our  telegram  of  October  13, 
in  which  we  agreed  to  purchase  a  specified  quantity 
of  Motor  Benzol  in  order  to  relieve  congestion  in 
your  storage.  The  following  summary  of  the  trans- 
action is  submitted  for  your  verification : 

1.  We  will  purchase  approximately  30,000  gal- 
lons of  Motor  Benzol  at  a  price  of  13c  per  gallon, 
f.o.b.  cars  at  your  plant  at  Seattle,  Washington. 

2.  You  will  ship  this  material  via  Union  Pa- 
cific Railroad  to  the  Wilshire  Oil  Company,  Inc., 
at  Vernon,  California,  showing  this  corporation  as 
the  consignee  and  consignor,  using  Government  Bills 
of  Lading  to  be  furnished  by  our  Agent  for  this 
purpose.  You  will  mark  these  bills  of  lading  in  the 
following  manner : 

"For  Military  Use" 

3.  It  is  understood  that  this  purchase  is  pri- 
marily for  the  purpose  of  relieving  a  critical  stor- 
age congestion  at  your  plant,  and  is  not  to  be  con- 
sidered as  a  basis  for  future  purchases  at  this  price. 

4.  You  will  forward  the  original  and  one  copy 
of  the  covering  invoices,  and  bills  of  lading  to  our 
Agent,  Mr.  Hector  C.  Haight,  3rd  floor,  Pacific 
Mutual  Building,  523  W.  6th  Street,  Los  Angeles, 
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California,  with  one  copy  of  each  of  these  documents 
to  this  office. 

If  the  foregoing  meets  with  your  approval,  we 
would  appreciate  your  acknowledging  your  accept- 
ance by  signing  three  copies  of  this  letter.  Two 
copies  should  be  forwarded  to  Mr.  Haight,  with  one 
copy  to  this  office. 

Very  truly  yours, 
/s/  STUART  K.  BARNES, 
Vice  President. 
JE  J  :aa — Enclosures. 

Accepted  Oct.  26,  1942.  James  F.  Pollard,  Pres., 
Seattle  Gas  Company.  [61] 


EXHIBIT  F 

BENZOL  STORAGE  CONTRACT 

This  Contract,  made  and  entered  into  this  13th 
day  of  May,  1942,  by  and  between  Defense  Supplies 
Corporation,  a  corporation  created  by  Reconstruc- 
tion Finance  Corporation  pursuant  to  Section  5(d) 
of  the  Reconstruction  Finance  Corporation  Act  as 
amended  (hereinafter  referred  to  as  ''Supplies"), 
and  Wilshire  Oil  Company,  Inc.,  a  California  cor- 
poration, with  offices  in  Los  Angeles,  California, 
(hereinafter  referred  to  as  "Tank  Owner")  ; 

Witnesseth : 

Whereas,  Supplies  is  engaged  in  purchasing  mo- 
tor benzol  from  manufacturers  thereof  who  are  un- 
able to  dispose  of  such  benzol  for  uses  permissible 
under  Order  M-137  of  the  War  Production  Board, 
issued  April  20,  1942,  and  is  desirous  of  storing 
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such  benzol  until  such  time  as  it  may  be  allocated 
to  various  consumers  thereof  by  the  War  Produc- 
tion Board;  and 

Whereas,  Tank  Owner  has  available  for  storage 
of  benzol  approximately  80,000  barrels  of  tankage 
at  its  Vernon  tank  farm  suitable  for  the  storage  of 
benzol,  and  is  willing  to  make  such  tankage  avail- 
able to  Supplies  for  the  storage  of  benzol  on  the 
terms  and  conditions  hereinafter  set  forth: 

Now,  Therefore,  in  consideration  of  the  mutual 
covenants  herein  contained  it  is  agreed  by  and  be- 
tween the  parties  hereto  as  follows: 

1.     Receipt  of  Shipments. 

Tank  Owner  shall  receive  shipments  of  benzol 
from  motor,  rail  and  barge-line  carriers,  but  only 
if  Tank  Owner  has  facilities  for  receiving  from 
tank  trucks,  tank  cars  and/or  barges,  or  installs 
such  facilities  at  the  request  and  cost  of  Supplies. 
Tank  Owner  shall  keep  his  tanks,  pumps  and  lines 
clean  [62]  and  free  from  materials  which  will  con- 
taminate motor  benzol.  Tank  Owner  shall  measure 
and  notify  Supplies  of  the  exact  volume  in  gallons 
of  each  shipment  received  and  if  so  requested,  will 
abstract  and  hold  for  Supplies  a  sample  thereof 
suitable  for  analysis.  Tank  Owner  shall,  promptly 
after  the  receipt  of  each  shipment,  execute  and  de- 
liver to  Supplies  its  certificate  reciting  the  receipt 
of  the  relative  shipment,  the  volume  thereof  in 
gallons,  name  of  shipper,  and  description  and  loca- 
tion of  the  tank  where  the  benzol  is  stored,  together 
with  a  recitation  that  such  benzol  was  received  and 
is  stored  for  Supplies. 
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2.  Risk  of  Loss. 

Tank  Owner  shall  be  under  no  obligation  with  re- 
spect to  benzol  stored  except  to  exercise  ordinary 
care  in  such  storing,  and  any  insurance  on  the  ben- 
zol required  by  Supplies  shall  be  carried  by  Supplies 
for  its  own  account.  Tank  Owner  shall  not  be 
chargeable  with  shrinkage  losses  due  to  evapora- 
tion. Any  taxes  imposed  on  stored  benzol  shall  be 
for  the  account  of  Supplies. 

3.  Storage  Charges. 

Supplies  shall  pay  to  Tank  Owner  storage  charges 
or  tank  rental,  the  loading  in-and-out  and  transfer 
charges  provided  for  in  Ajopendix  A  annexed  hereto 
and  made  a  part  hereof.  Tank  Owner  shall,  on  or 
before  the  tenth  day  of  each  month  during  the  stor- 
age period,  submit  to  Supplies  an  itemized  state- 
ment of  charges  due  for  the  preceding  month,  and 
"Supplies  shall  pay  the  amount  of  said  charges 
promptly  and  not  later  than  the  twentieth  day  of 
such  month. 

4.  Shipping  From  Storage. 

Upon  receipt  of  shipping  instructions  from  Sup- 
plies, Tank  Owner  shall  load  and  ship  in  tank  cars, 
tank  trucks  or  barges,  if  Tank  Owner  shall  have 
facilities  therefor,  to  such  consignees  as  Supplies 
may  designate.  It  is  recognized  by  the  parties 
hereto  [63]  that  motor  benzol  solidifies  at  approxi- 
mately 30°  Fahrenheit  and  is  not  susceptible  of 
being  loaded  out  of  tanks  without  special  heating 
facilities  being  provided.  Should  Suj^plies  require 
the  handling  of  the  benzol  during  periods  when 
the  heating  thereof  is  necessary,  Tank  Owner  shall, 


Reconstruction  Finance  Corporation  71 

if  such  facilities  are  not  available  to  it  and  if  so 
requested  by  Supplies,  install  the  requisite  heating 
facilities,  such  installation  to  be  at  the  sole  cost  and 
expense  of  Supplies. 

4a.  On  all  shipments  of  benzol  from  Tank  Own- 
er's storage  to  any  point  within  one  hundred  (100) 
miles  of  said  storage.  Supplies  shall  notify  Tank 
Owner  prior  to  making  any  such  shipment,  where- 
upon Tank  Owner  shall  have  the  option  to  trans- 
port said  Benzol  by  tank  truck  and/or  trailer  or 
provide  such  transportation  facilities  and  Supplies 
will  pay  Tank  Owner  for  such  transportation  at 
the  rates  prescribed  by  the  Railroad  Commission 
of  the  State  of  California. 

5.     Records. 

Tank  Owner  shall  keep  separate  books  and  rec- 
ords which  will  clearly  reflect  all  of  the  transac- 
tions made  by  it  under  and  pursuant  to  this  con- 
tract. From  time  to  time,  upon  request  of  Sup- 
plies, Tank  Owner  will  furnish  Supplies  with  such 
additional  information  as  the  latter  may  request 
in  connection  with  carrying  out  the  provisions  of 
this  storage  contract.  Tank  Owner  will  permit  rep- 
resentatives of  Supplies,  during  the  usual  hours  of 
business,  to  audit  or  examine  such  books,  records 
and  accounts  as  may  be  pertinent  to  the  purpose 
of  auditing  and  verifying  reports  furnished  pursu- 
ant to  this  contract  and  the  performance  by  Tank 
Owner  of  its  terms. 

5a.    Term. 

This  contract  shall  continue  in  force  until  can- 
celled by  either  party  upon  ninety  (90)  days'  no- 
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tice  given  to  the  other  [64]  party  in  writing.  Any 
notice  to  Supplies,  under  this  paragraph,  shall  be 
deemed  sufficiently  served  when  deposited  in  the 
United  States  mail,  postage  prepaid,  addressed  to 
Supplies,  Washington,  D.  C.  Any  notice  to  Tank 
Owner  under  this  paragraph,  shall  be  deemed  suf- 
ficiently served  when  deposited  in  the  United  States 
mail,  postage  prepaid,  addressed  to  Tank  Owner 
at  1206  Maple  Avenue,  Los  Angeles,  California. 

6.     Miscellaneous  Provisions. 

In  carrying  out  this  contract  Tank  Owner  agrees 
to  comply  with  and  give  all  stipulations  and  repre- 
sentations required  by  applicable  Federal  Laws,  and 
further  agrees  to  require  such  compliance,  repre- 
sentations and  stipulations  with  respect  to  any  con- 
tract entered  into  by  it  with  others,  incidental  to 
or  in  connection  with  this  contract,  as  may  be  re- 
quired by  applicable  Federal  laws ;  notwithstanding 
the  generality  of  the  foregoing,  Tank  Owner  fur- 
ther agrees  that  in  the  performance  of  this  con- 
tract it  will  not  discriminate  against  any  worker 
because  of  race,  creed,  color  or  national  origin. 
Tank  Owner  is  a  corporation  and  this  contract  is 
made  with  it  for  its  general  benefit  and  no  Mem-, 
ber  of,  or  Delegate  to  Congress,  or  Eesident  Com- 
missioner, shall  be  admitted  to  any  share  or  part  of 
this  contract  or  to  any  benefit  that  may  arise  there- 
from in  violation  of  the  law  of  the  United  States 
covering  such  matters. 

In  Witness  Whereof,  the  parties  have  caused  this 
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contract  to  be  executed  as  of  the  day  and  year  first 
above  written. 

DEFENSE    SUPPLIES 
CORPORATION. 
By  /s/  GEO.  H.  HILL,  JR., 
Vice  President. 
WILSHIRE  OIL  COMPANY, 
INC. 
By  /s/  M.  A.  MACHRIS, 
Vice  President. 
Attest : 

/s/  DUDLEY  H.  DIGGES, 

Acting     Secretary,      Defense 
Supplies  Corporation.  [65] 

APPENDIX   A 

Wilshire  Oil  Company,  Inc. 
(Vernon  Tank  Farm  Tankage) 

The  storage  charge  for  the  benzol  stored  pursu- 
ant to  the  within  contract  shall  be  one  cent  per 
barrel  of  42  U.S.  gallons  per  month,  fractional 
months  pro  rata. 

For  loading  out  of  tank  cars,  Tank  Owner  shall 
charge  Supplies  two  cents  per  barrel  of  42  U.  S.  gal- 
lons. 

For  loading  into  tank  cars,  Tank  Owner  shall 
charge  Supplies  two  cents  per  barrel  of  42  U.  S. 
gallons.  [66] 
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EXHIBIT  G 

AGREEMENT  FOR  THE  RERUNNING 

OF  BENZOL 

This  Agreement,  made  and  entered  into  as  of  the 
16lh  day  of  October,  1943,  by  and  between  Defense 
Supplies  Corporation,  Washington,  D.  C,  a  corpo- 
ration organized  pursuant  to  Section  5(d)  of  the 
Reconstruction  Finance  Corporation  Act,  as  amend- 
ed, hereinafter  referred  to  as  ''Corporation,"  and 
Shell  Oil  Company,  Incorporated,  a  Virginia  cor- 
poration, with  offices  located  at  100  Bush  Street,  San 
Francisco,  California,  hereinafter  referred  to  as 
^' Shell," 

Witnesseth : 

Whereas,  Corporation  and  Shell  have  entered 
into  an  agreement  dated  June  1,  1943,  providing 
for  the  storage  of  untreated  benzol  owned  by  Cor- 
poration and  stored  in  storage  facilities  owned  by 
Shell  and  located  at  Shell's  Wilmington  Refinery 
near  Watson,  California;  and 

Whereas,  Corporation  desires  to  have  Shell  treat 
and  rerim  said  untreated  benzol  and  handle  the  re- 
sultant products,  and  Shell  is  agreeable  to  doing 
so,  and  it  is  desired  to  set  forth  the  agreement  be- 
tween the  parties  with  respect  thereto;  and 

Whereas,  Shell  does  not  now  have  installed  on  the 
premises  all  of  the  facilities  necessary  to  provide 
this  service  and  it  is  desired  to  set  forth  the  agree- 
ment of  the  parties  with  regard  to  the  installation 
of  and  paymnt  for  the  facilities  which  are  required ; 

Now,  Therefore,  in  consideration  of  the  premises 
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Exhibit  G — (Continued) 
and  the  covenants  herein  contained,  it  is  agreed  by 
and  between  the  parties  hereto  as  follows:  [67] 

1.  Construction  of  and  Payment  for  the  Treat- 
ing Facilities:  Shell  shall  install  on  its  said  re- 
finery premises  redistillation  equipment  and  truck 
loading  equipment,  and  make  whatever  changes  in 
piping  are  needed  to  provide  for  the  transfer  to  the 
treating  and  redistillation  facilities  of  said  untreated 
benzol  and  the  loading  of  such  treated  benzol  into 
shipping  facilities.  The  cost  of  making  this  in- 
stallation is  estimated  to  be  as  follows : 

Column  and  heat  exchangers $10,000.00 

Pumping  9,400.00 

Bipjiifg^  pumps  and  miscellaneous  equipment    ^,§00.00 

21,850.00 
Installation  cost 3^,750.00 

$41,250.00 

Upon  the  completion  of  the  installation.  Shell  shall 
furnish  Corporation  a  statement  of  all  costs  in- 
curred in  connection  therewith,  and  Corporation 
shall  reimburse  Shell  therefor  as  follows: 

Corporation  shall  pay  Shell  each  month  for  and 
during  one  hundred  and  twenty  (120)  months 
from  the  date  of  completion  thereof,  l/120th  of 
said  costs. 

If,  upon  the  expiration  or  sooner  termination  of 
this  contract.  Corporation  has  not  reimbursed  Shell 
for  the  entire  cost  of  this  installation,  Corporation 


76  Southern  Pacific  Company  vs. 

Exhibit  Gr — (Continued) 
shall  forthwith  pay  to  Shell  an  amount  of  money 
equal  to  the  total  cost  of  the  installation  less  the 
aggregate  of  the  amortization  payments  received 
by  Shell  from  Corporation  as  provided  for  above 
and  also  less  the  value  of  the  facilities  involved  at 
the  time  of  such  expiration  or  sooner  termination 
of  the  contract  as  such  value  shall  be  determined 
by  [68]  agreement  of  the  parties  and  in  the  event 
the  parties  fail  to  agree,  then  as  determined  by  ar- 
bitration. 

2.  Use  of  Existing  Facilities :  It  shall  be  neces- 
sary for  Shell  to  use  from  time  to  time  in  connection 
with  the  treatment  and  rerunning  of  untreated  benzol 
hereunder,  the  following  described  tanks  presently 
situated  on  Shell's  refinery  premises: 

bbls.  capacity 

1.  Agitator  rundown  tank  for  acid  treatment 1,200 

2,600 

2.  Distillation  feed  tanks  (850)  bbls.  each) i,?00 

1,300 

1,100 

1.    Distillation  tops  and  bottoma  tank  (8§0  bbls.) 850 

1,100 

1.  Dist.  bottoms  tank  (1,100  bbls.) 1,100 

2,200 

2.  Finished  C-2  quality  benzol  tanks  (850  bbls.  each)....    i,?00 

1,100 

8,200 
Total 5,450 

In  addition.  Shell  may  use  such  additional  tanks  as 
may  be  necessarj^  to  maintain  capacity  operation,  but 
in  no  case  may  Shell  be  required  to  use  more  than  the 
above  tankage. 
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Exhibit  G — (Continued) 
Corporation    shall    pay    Shell    during    the    term 
hereof  a  monthly  rental  of  0.5c  per  barrel  tank  ca- 
pacity for  all  such  tankage  as  may  be  used  by  Shell 
for  treating  and  rerunning  untreated  benzol. 

3.  Treatment  of  Untreated  Benzol:  Shell  shall 
accept  from  Corporation  at  the  outlet  of  the  tanks 
at  Wilmington  referred  to  in  the  benzol  storage 
agreement  wherein  Corporation's  untreated  benzol 
is  stored,  whatever  benzol  Corporation  shall  tender 
to  Shell  for  treatment  and  rerunning  hereunder. 
Shell  shall  not  be  obligated  to  accept  any  quantity 
or  quantities  greater  than  the  through-put  capac- 
ity of  the  treating  facilities  provided  for  such  pur- 
pose [69]  as  contemplated  and  provided  for  herein, 
and  Shell  shall  not  be  obligated  to  treat  and  rerun 
hereunder  more  than  5,000,000  gallons  of  untreated 
benzol  during  any  calendar  year  or  more  than  500,- 
000  gallons  during  any  calendar  month,  or  any  un- 
treated benzol  which  will  not  yield  C-2  quality  ben- 
zol by  the  acid  treatment  and  redistillation  con- 
templated hereby. 

Such  benzol  shall  be  treated  and  rerun  by  Shell, 
and  the  finished  benzol  shall  comply  with  Barret 
C-2  specifications  of  May  1,  1936,  for  Industrial 
Pure  Benzene  (benzol).  Upon  the  completion  of 
treatment  and  rerunning  of  the  untreated  benzol,  the 
finished  C-2  benzol  shall  be  delivered  into  tank  truck 
and  trailer  shipping  facilities  to  be  supplied  by 
Corporation  or  stored  in  existing  facilities  on  the 
premises;  provided  Sliell  shall  not  be  required  to 


78  Southern  Pacific  Company  vs. 

Exhibit  G — (Continued) 

2,200 
furnish  storage  for  more  than  4^^d^  barrels  fin- 
ished C-2  benzol,  and  Corporation  shall  arrange  to 
take  deliveries  of  finished  C-2  benzol  at  such  times 
and  in  such  quantities  as  to  prevent  congestion  of 
the  finished  C-2  benzol  storage  facilities  and  to  pre- 
vent delay  in  treating  and  rerunning  operations. 

Corporation  shall  pay  to  Shell  for  treating  and 
rerunning  untreated  benzol  hereunder  during  each 
calendar  month  of  the  term  hereof: 

(a)  An  amount  computed  in  accordance  with 
the  following  schedule  based  upon  the  total  vol- 
ume of  untreated  benzol  accepted  by  Shell  from 
untreated  benzol  storage  at  Wilmington  for  treat- 
ment and  rerunning  hereunder  during  the  month 
involved : 

If  less  than  250,000  gallons  untreated  benzol  is 
accepted  by  Shell  for  treatment  and  rerunning  here- 
under (Shell  shall  be  required  to  accept  a  mini- 
mum of  250,000  gallons  durmg  the  month  if  avail- 
able), $2,400.00. 

If  between  250,000  and  350,000  gallons  is  accepted, 
0.96c  per  gal.  [70] 

If  between  350,001  and  450,000  gallons  is  accepted, 
0.75c  per  gal. 

If  over  450,000  gallons  is  accepted,  0.65c  per  gal. 
plus 

(b)  The  price  paid  by  Shell  for  chemicals  pur- 
chased by  Shell  for  use  in  treating  untreated  ben- 
zol, hereunder  during  such  time  as  the  chemicals 
are  not  supplied  to  Shell  by  Corporation. 
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4.  Delivery  of  Finished  C-2  Benzol :  Shell  shall 
deliver  finished  C-2  benzol  to  Corporation  hereun- 
der into  tank  truck  and  trailer  shipping  facilities 
supplied  by  Corporation  at  tank  truck  and  trailer 
loading  facilities  maintained  in  connection  with  the 
finished  C-2  benzol  storage  facilities.  Corporation 
shall  pay  Shell  0.05c  for  each  gallon  finished  C-2 
benzol  so  delivered  and  loaded  into  tank  trucks  and 
trailers. 

5.  Use  of  Treating  and  Rerunning  Facilities: 
In  addition  to  the  payments  provided  above  to  be 
made  to  Shell,  Corporation  shall  pay  to  Shell  each 
month  a  charge  for  use  of  Shell's  treating  and  re- 
running facilities  used  hereunder  of  six  per  cent 
(6%)  per  annum  on  its  original  capital  investment 
in  such  facilities.  The  amount  of  Shell's  capital 
investment  shall  be  set  forth  in  a  statement  to  Cor- 
poration upon  the  completion  of  the  installation  of 
the  necessary  facilities.  Shell's  ]3resent  estimate 
of  the  amount  of  such  capital  investment  is  Fifty- 
six 

^w©-  Thousand   and   Ten  Dollars    ($56,10.00),   and 

on  the  basis  thereof  the  charge  would  amount  to 

Eighty 
Two    Hundred    >SiittyT    Dollars    and    Five    Cents 

($280.05)  per  month.  The  monthly  payment  shall 
be  determined  in  accordance  with  final  figures  sub- 
mitted in  pursuance  hereof. 

6.  Payment:  Shell  shall,  on  or  before  the  fif- 
teenth (15th)  da}"  of  each  month  during  the  term 
hereof,  submit  to  Corporation  an  itemized  state- 
ment of  all  charges  accruing  hereunder   [71]   for 
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the  preceding  month,  and  Corporation  shall  pay  to 
Shell  the  amount  thereof  promptly  and  not  later 
than  the  25th  day  of  such  month. 

7.  Losses:  Shell  shall  be  under  no  obligation 
with  respect  to  losses  resulting  from  handling  un- 
treated benzol  for  treatment  and  rerunning  here- 
under or  for  losses  resulting  from  the  treatment 
and  rerunning  of  untreated  benzol  hereunder,  ex- 
cepting Shell  shall  exercise  ordinary  care  in  such 
handling,  treatment  and  rerunning,  and  any  insur- 
ance required  by  Corporation  for  the  purpose  of 
covering  any  losses  shall  be  acquired  and  carried 
by  Corporation  for  its  own  account.  Shell  shall 
not  be  chargeable  with  shrinkage  losses  due  to  evapo- 
ration or  otherwise,  or  handling  losses  occurring 
during  handling,  treatment  and  rerunning  of  un- 
treated or  finished  C-2  benzol  under  this  agreement. 

8.  Benzol  Tops  and  Bottoms  and  Acid  Sludge: 

A.  Benzol  tops  and  bottoms  resulting  from  the 
treating  and  rerunning  of  untreated  benzol  here- 
under shall  be  the  property  of  Corporation,  and 
Corporation  shall  arrange  for  their  removal  from 
Shell's  premises  or  other  disposal,  at  such  times 
and  in  such  quantities  as  will  prevent  congestion  of 
Shell's  facilities  or  delay  of  oj)erations  hereunder. 
Shell  shall  deliver  such  tops  and  bottoms  into  tank 
truck  and  trailer  shipping  facilities  to  be  supplied 
by  Corporation.  Corporation  shall  pay  Shell  a  load- 
ing charge  of  0.05c  per  barrel  for  all  tops  and  bot- 
toms loaded  by  Shell  hereunder.   Payments  shall  be 
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made  monthly  as  provided  in  Paragraph  6  of  this 
agreement. 

B.  Shell  will  arrange  for  disposal  of  all  acid 
sludge  resulting  from  Shell's  operations  hereunder 
without  further  cost  to  Corporations,  and  Shell 
shall  not  be  required  to  account  to  [72]  Corporation 
for  such  acid  sludge. 

9.  Records :  Shell  shall  keep  separate  books  and 
records  which  will  clearly  reflect  receipts  by  Shell 
of  untreated  benzol  for  treatment  hereunder,  and 
the  quantity  of  finished  C-2  benzol  and  benzol  tops 
and  bottoms  resulting  from  such  treatment.  Prom 
time  to  time,  upon  request  of  Corporation,  Shell 
shall  furnish  Corporation  such  additional  informa- 
tion as  Corporation  may  request  in  connection  with 
the  carrying  out  of  the  provisions  of  this  agree- 
ment. Shell  will  permit  representatives  of  Corpo- 
ration, during  usual  hours  of  business,  to  audit  or 
examine  the  aforesaid  books  and  records  for  the 
purpose  of  auditing  and  verifying  reports  fur- 
nished pursuant  to  this  agreement  and  the  per- 
formance by  Shell  of  its  terms. 

10.  Determination  of  Quantities:  The  quantity 
of  untreated  benzol  received  hereunder  by  Shell  for 
treatment  and  rerunning  shall  be  determined  by 
gauge  of  Shell's  untreated  storage  tanks  at  Wil- 
mington from  which  untreated  benzol  is  delivered 
to  the  treating  facilities.  The  quantity  of  finished 
C-2  benzol  and  benzol  tops  and  bottoms  delivered 
by  Shell  to  Corporation  hereunder  shall  be  deter- 
mined by  gauge  of  the  delivery  facility  into  which 
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deliveries  are  made.    The  volume  of  benzol  so  de- 
livered shall,  in  each  instance,  be  corrected  to  60°  F., 
using  a  coefficient  of  expansion  of  0.00065  per  de- 
gree variation. 

11.  Miscellaneous  Provisions:  In  carrying  out 
this  agreement.  Shell  agrees  to  comply  with  and 
give  all  stipulations  and  representations  required 
by  applicable  Federal  laws,  and  further  agrees  to 
require  compliance,  representations  and  stipulations 
with  respect  to  any  contract  entered  into  b}^  it  with 
[73]  others  incidental  to  or  in  connection  with  this 
agreement  as  may  be  required  by  applicable  Fed- 
eral laws;  notwithstanding  the  generality  of  the 
foregoing,  Shell  further  agrees  that  in  the  per- 
formance of  this  agreement  it  will  not  discriminate 
against  any  worker  because  of  race,  creed,  color 
or  national  origin.  Shell  is  a  corporation,  and  this 
agreement  is  made  with  it  for  its  general  benefit, 
and  no  member  of  or  delegate  to  Congress  or  Resi- 
dent Commissioner  shall  be  admitted  to  any  share 
or  part  of  this  agreement  or  to  any  benefit  that 
may  arise  therefrom  in  violation  of  the  laws  of  the 
United  States  covering  such  matters. 

12.  Force  Majeure:  Shell  shall  not  be  liable 
for  any  failure  or  delay  in  performance  of  its  ob- 
ligations hereunder  which  may  be  caused  or  occa- 
sioned by  any  act  of  God,  war,  accident,  fire,  earth- 
quake, insurrection,  governmental  action,  strike, 
riot,  total  or  partial  failure  of  transi3ortation  fa- 
cilities or  supplies,  or  other  cause,  whether  of  a 
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similar  or  dissimilar  nature,  beyond  the  reasonable 
control  of  Shell. 

13.  Duration:  This  contract  shall  remain  in 
full  force  and  rfff ct  for  a  period  beginning  on  the 
date  of  commencement  of  processing  hereunder  and 
extending  to  a  date  of  30  days  after  the  cessation  of 
hostilities  between  the  United  States  and  Germany, 
Italy,  and  Japan ;  provided,  however 

(a)  That  this  contract  shall  not  expire  prior  to 
the  expiration  of  three  calendar  months  next  fol- 
lowing the  date  of  commencement  of  processing 
hereunder ; 

(b)  Supplies  Corporation  may  terminate  this 
contract  at  any  time  after  processing  has  begisn  by 
thirty  days  prior  written  notice  in  event  the  ben- 
zol purified  by  Shell  hereunder  does  not  meet  the 
specifications  set  forth  in  Paragraph  3;  [74] 

(c)  Supplies  Corporation  may  terminate  this  con- 
tract at  any  time  after  the  expiration  of  three  cal- 
endar months  from  the  date  of  commencement  of 
processing  hereunder  by  thirty  days  prior  written 
notice. 

14.  Renegotiation:  This  agreement  is  subject  to 
the  terms  and  provisions  of  Addendum  No.  1  at- 
tached hereto  and  made  a  part  hereof. 

15.  Notices:  Any  notice  given  hereunder  shall 
be  deemed  to  have  been  properly  given  when  de- 
posited in  the  United  States  mail  in  a  sealed  en- 
velope, registered  and  postage  prepaid,  addressed  to 
Corporation  at  811  Vermont  Avenue,  N.  W.,  Wash- 
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ington  25,  D.  C,  or  to  Shell  at  100  Bush  Street,  San 
Francisco,  California,  as  the  case  may  be. 

In  Witness  Whereof,  the  parties  hereto  have 
caused  this  agreenmt  to  be  executed  as  of  the  day 
and  year  first  hereinabove  written. 

DEFENSE  SUPPLIES 
CORPORATION, 
By   /s/     STUART  K.  BARNES, 
Vice  President. 

SHELL  OIL  COMPANY, 
INCORPORATED, 
By   /s/    N.  CLULOW, 

Vice  President. 

By   /s/    A.  R.  BRADLEY, 

Assistant  Secretary. 


EXHIBIT  H 

Defense  Supplies  Corporation 

811  Vermont  Ave.,  N.W. 

Washington,  D.  C. 

No.  15-S-62 

CONTRACT 

Seller:  Defense  Supplies  Corporation,  811  Ver- 
mont Ave.,  N.  W.,  Washington,  D.  C,  agrees  to  sell. 

Buyer:  Wilshire  Oil  Company,  Inc.,  1206  Maple 
Ave.,  Los  Angeles,  California,  agrees  to  buy. 

Material :    Benzol  meeting  specifications  of  indus- 
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trial  pure  benzol,  designated  as  Barrett  No.  C-2  spe- 
cifications, dated  May  1,  1936. 

Quantity:  Indefinite,  depending  on  Buyer's  re- 
quirements, allocations  by  the  War  Production 
Board,  and  availability  of  Seller's  material  of  qual- 
ity indicated. 

Price:  17  cents  a  gallon,  f.o.b.  tank  cars  or  tank 
trucks  at  Seller's  storage  leased  from  Shell  Oil  Com- 
pany, Inc.,  at  Wilmington,  California. 

Shipment:  Shipments  will  be  arranged  by  the 
Buyer,  the  Seller  to  make  the  material  available  at 
point  of  origin  upon  receipt  and  acceptance  of  Buy- 
er's purchase  order.  Tanker  shipments  will  be  ar- 
ranged by  Seller. 

Measurement :  All  shipments  shall  be  corrected  to 
volume  at  60°F.  with  a  temperature  correction  factor 
of  .00065  per  degree  Fahrenheit.  Barge  and  tanker 
shipments  shall  be  measured  by  commercial  inspec- 
tors engaged  by  Seller  at  Buyer's  expense  unless 
such  inspection  is  expressly  waived  by  the  Buyer,  in 
which  case  Seller's  measurement  shall  control.  Rail 
or  truck  shipments  shall  be  measured  on  the  basis 
of  volume  in  cars  or  trucks. 

Payment :  Cash,  promptly  upon  receipt  of  Seller's 
invoices  supported  by  evidence  of  the  quantity 
shipped. 

Special  Conditions : 
1.  Buyer  is  not  obligated  to  purchase  nor  Seller 
to  supply  any  fixed  amount  of  material  under  tliis 
contract  it  being  understood  that  this  agreement  de- 
fines the  terms  of  such  purchases  as  may  be  made 
until  cancellation  of  this  contract. 
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2.  Either  party  may  cancel  this  contract  upon 
notice  in  writing  to  the  other. 

3.  No  Member  of  or  Delegate  to  the  Congress  of 
the  United  States  shall  be  admitted  to  any  share  or 
part  of  this  contract,  or  to  any  benefit  arising  there- 
from, but  this  provision  shall  not  be  construed  to  ex- 
tend to  this  contract  if  made  with  a  corporation  for 
its  general  benefit.  Buyer  agrees  that  he  will  not 
discriminate  against  any  employee  [76]  or  applicant 
for  employment  because  of  race,  creed,  color,  or  na- 
tional origin,  and  will  include  a  similar  provision  in 
all  contracts  entered  into  with  others  in  the  per- 
formance of  this  Agreement. 

4.  All  material  purchased  under  this  contract  will 
be  used  by  Buyer  in  the  manufacture  of  cumene, 
for  use  by  or  as  directed  by  the  United  States  gov- 
ernment. It  is  understood  that  no  tax  is  included 
in  the  purchase  price.  Buyer  agrees  to  furnish  Seller 
with  satisfactory  certificate  of  exemption  covering 
such  taxes  as  may  be  applicable. 

Executed  in  quadruphcate. 

WILSHIRE  OIL  COMPANY,  INC., 
Buyer. 
By    /s/    M.  A.  (Signature  illegible), 
Vice  President. 
Date:  11/26/43. 
DEFENSE  SUPPLIES 
CORPORATION, 
(GS)  Seller. 

By   /s/    STUART  K.  BARNES, 
Vice  President. 
Date:  11/16/43. 
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EXHIBIT  I 

Defense  Supplies  Corporation 

811  Vermont  Ave.,  N.  W. 

Washington,  D.  C. 

No.  15-S-69 

CONTRACT 

Seller:  Defense  Supplies  Corporation,  811  Ver- 
mont Ave.,  N.  W.,  Washington,  D.  C,  agrees  to  sell, 

Buyer :  Richfield  Oil  Corporation,  Richfield  Build- 
ing, Los  Angeles,  California,  agrees  to  buy. 

Material :  Benzol  meeting  specifications  of  indus- 
trial pure  benzol,  designated  as  Barrett  No.  C-2  spe- 
cifications, dated  May  2,  1936. 

Quantity:  Indefinite,  depending  on  Buyer's  re- 
quirements, allocations  by  the  War  Production 
Board,  and  availability  of  Seller's  material  of  qual- 
ity indicated. 

Price :  17  cents  per  gallon,  f  .o.b.  tank  cars  or  tank 
trucks  at  Seller's  storage  leased  from  Shell  Oil  Com- 
l)any.  Inc.,  at  Wilmington,  California. 

Shipment:  Shipments  will  be  arranged  by  the 
Buyer,  the  Seller  to"  make  the  material  available  at 
point  of  origin  upon  receipt  and  acceptance  of  Buy- 
er's purchase  order.  Tanker  shipments  will  be  ar- 
ranged by  Seller. 

Measurement:  All  shipments  shall  be  corrected 
to  volume  at  60° F.  with  a  temperature  correction 
factor  of  .00065  per  degree  Fahrenheit.   Barge  and 
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tanker  shipments  shall  be  measured  by  commercial 
inspectors  engaged  by  Seller  at  Buyer's  expense  un- 
less such  inspection  is  expressly  waived  by  the 
Buyer,  in  which  case  Seller's  measurement  shall  con- 
trol. Rail  or  truck  shipments  shall  be  measured  on 
the  basis  of  volume  in  cars  or  trucks. 

Payment:  Cash,  prom]3tly  upon  receipt  of  Sell- 
er's invoices  supported  by  evidence  of  the  quantity 
shipped. 

Special  Conditions : 

1.  Buyer  is  not  obligated  to  purchase  nor  Seller 
to  supply  any  fixed  amount  of  material  under  this 
contract  it  being  understood  that  this  agreement  de- 
fines the  terms  of  such  purchases  as  may  be  made 
until  cancellation  of  this  contract. 

2.  Either  party  may  cancel  this  contract  upon  no- 
tice in  writing  to  the  other. 

3.  No  Member  of  or  Delegate  to  the  Congress  of 
the  United  States  shall  be  admitted  to  any  share  or 
part  of  this  contract,  or  to  any  benefit  arising  there- 
from, but  this  provision  shall  not  be  construed  to 
extend  to  this  contract  if  made  with  a  corporation 
for  its  [78]  general  benefit.  Buyer  agrees  that  he 
will  not  discriminate  against  any  employee  or  ap- 
plicant for  employment  because  of  race,  creed,  color, 
or  national  origin,  and  will  include  a  similar  pro- 
vision in  all  contracts  entered  into  with  others  in 
the  performance  of  this  Agreement. 

4.  All  material  purchased  under  this  contract  will 
be  used  by  Buyer  in  the  manufacture  of  cumene, 
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for  use  by  or  as  directed  by  the  United  States  gov- 
ernment. It  is  understood  that  no  tax  is  included 
in  the  purchase  price.  Buyer  agrees  to  furnish  Seller 
with  satisfactory  certificate  of  exemption  covering 
such  taxes  as  may  be  applicable. 

Executed  in  quadruplicate. 


Buyer. 

By   /s/    A.  M.  KEELEY, 
Vice  President. 
Date:  12/15/43. 

DEFENSE  SUPPLIES 
CORPORATION       - 

Seller, 

By   /s/    STUART  K.  BARNES, 

GS  Vice  President. 

Date:  12/3/43. 


EXHIBIT  J 

Defense  Supplies  Corporation 

811  Vermont  Ave.,  N.  W. 

Washington,  D.  C. 

No.  15-S-61 

CONTRACT 

Seller:  Defense  Supplies  Corporation,  811  Ver- 
mont Ave.,  N.  W.,  Washington,  D.  C.  agrees  to  sell, 

Buyer:  Rubber  Reserve  Company,  811  Vermont 
Ave.,  N.  W.,  Washington,  D.  C,  agrees  to  buy, 
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Material :  Benzol  meeting  specifications  of  indus- 
trial pure  benzol,  designated  as  Barrett  No.  C-2 
specifications,  dated  May  1,  1936. 

Quantity:  Indefinite,  depending  on  Buyer's  re- 
quirements, allocations  by  the  War  Production 
Board,  and  availability  of  Seller's  material  of  qual- 
ity indicated. 

Price:  17  cents  a  gallon  f.o.b.  tank  cars  or  tank 
trucks  at  Seller's  storage  leased  from  the  Shell  Oil 
Company,  Inc.,  at  AVilmington,  California. 

Shipment:  Shipments  will  be  arranged  by  the 
Buyer,  the  Seller  to  make  the  material  available  at 
point  of  origin  upon  receipt  and  acceptance  of  Buy- 
er's purchase  order.  Tanker  shipments  will  be  ar- 
ranged by  Seller. 

Measurement :  All  shipments  shall  be  corrected  to 
volume  at  60°F.  with  a  temperature  correction  factor 
of  .00065  per  degree  Fahrenheit.  Barge  and  tanker 
shipments  shall  be  measured  by  commercial  inspec- 
tors engaged  by  Seller  at  Buyer's  expense  unless 
such  inspection  is  expressly  waived  by  the  Buyer, 
in  which  case  Seller's  measurement  shall  control. 
Rail  or  truck  shipments  shall  be  measured  on  the 
basis  of  volume  in  cars  or  trucks. 

Payment :  Cash,  promptly  upon  receipt  of  Seller's 
invoices  supported  by  evidence  of  the  quantity 
shipped. 

Special  Conditions : 

1.  Buyer  is  not  obligated  to  purchase  nor  Seller 
to  supply  any  fixed  amount  of  material  under  this 
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contract  it  being  understood  that  this  agreement  de- 
fines the  terms  of  such  purchases  as  may  be  made 
until  cancellation  of  this  contract. 

2.  Either  i^arty  may  cancel  this  contract  upon 
notice  in  writing  to  the  other. 

3.  No  Member  of  or  Delegate  to  the  Congress  of 
the  United  States  shall  be  admitted  to  any  share  or 
part  of  this  contract,  or  to  any  benefit  arising  there- 
from, but  this  provision  shall  not  be  construed  to 
extend  to  this  contract  if  made  with  a  corporation 
for  its  general  benefit.  Buyer  agrees  that  he  will  not 
discriminate  against  any  employee  or  applicant  for 
employment  because  of  race,  creed,  color,  or  national 
origin,  and  will  include  a  similar  provision  in  all 
contracts  entered  into  with  others  in  the  perform- 
ance of  this  Agreement.  [52] 

4.  All  material  purchased  under  this  contract  mil 
be  used  by  Buyer  in  the  manufacture  of  styrene, 
for  use  by  or  as  directed  by  the  United  States  gov- 
ernment. It  is  understood  that  no  tax  is  included 
in  the  purchase  price.  Buyer  agrees  to  furnish  Seller 
with  satisfactory  certificate  of  exemption  covering 
such  taxes  as  may  be  applicable. 


92  Southern  Pacific  Company  vs. 

Executed  in  Sextuplicate. 

RUBBER  RESERVE  COMPANY 
Buyer, 

By    /s/    H.  J.  KLOSSNER, 
President. 
Date:  Dec.  11, 1943. 

DEFENSE  SUPPLIES 
CORPORATION, 

Seller. 

By   /s/    STUART  K.  BARNES, 
Vice  President. 
GS  Date:  11/30/43. 


EXHIBIT  K 

CHARTER  OF  RUBBER  RESERVE 
COMPANY 

Whereas,  in  order  to  aid  the  government  of  the 
United  States  in  its  national-defense  program,  Re- 
construction Finance  Corporation  is  authorized,  pur- 
suant to  Section  5d  of  the  Reconstruction  Finance 
Corporation  Act,  as  amended  by  the  Act  approved 
June  25,  1940,  when  requested  by  the  Federal  Loan 
Administrator,  with  the  approval  of  the  President, 
to  create  corporations  with  power  to  produce,  ac- 
quire and  carry  strategic  and  critical  materials,  as 
defined  by  the  President;  and 

Whereas,  The  President  has  defined  rubber  as  a 
strategic  material;  and 
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Whereas,  The  Federal  Loan  Administrator  has  re- 
quested and  the  President  has  approved  the  creation 
of  a  corporation  of  the  character  described  in  para- 
graph Third  hereof; 

Now,  Therefore,  It  is  stated  that: 

First,  Reconstruction  Finance  Corporation  does 
hereby  create  a  corporation  to  be  known  as  Rubber 
Reserve  Company. 

Second,  the  location  of  the  principal  office  of  the 
corporation  shall  be  in  the  City  of  Washington,  Dis- 
trict of  Columbia. 

Third,  the  objects  and  purposes  of  the  corporation 
shall  be  to  perform  all  acts  and  transact  all  business 
which  is  permitted  legally  to  be  done,  performed, 
and  transacted  in  [54]  connection  with  the  buying, 
selling,  acquiring,  storing,  carrying,  producing,  pro- 
cessing, manufacturing  and  marketing  of  natural 
raw  or  cured  rubber,  as  well  as  related  materials 
and  substances;  and  the  corporation  shall  have 
power  to  do  all  things  incidental  thereto  and  neces- 
sary or  appropriate  in  connection  therewith,  includ- 
ing, but  without  limitation,  the  power  to  borrow  and 
hypothecate,  to  adopt  and  use  a  corporate  seal,  to 
make  contracts,  to  acquire,  hold  and  dispose  of  real 
and  personal  property  necessary  and  incident  to  the 
conduct  of  its  business  and  to  sue  and  be  sued  in  any 
court  of  competent  jurisdiction.  The  corporation, 
including  its  franchise,  its  capital,  reserves,  suri)lus, 
income  and  assets  shall  be  exempt  from  all  taxation 
now  or  hereafter  imposed  by  the  United  States,  or 
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any  Territory,  dependency,  or  possession  thereof,  or 
by  any  State,  county,  municipality,  or  local  taxing 
authority,  except  that  any  real  property  of  the 
corporation  shall  be  subject  to  State,  Territorial, 
county,  municiiDal  or  local  taxation  to  the  same  ex- 
tent according  to  its  value  as  other  real  property  is 
taxed;  the  corporation  shall  be  entitled  to  the  free 
use  of  the  United  States  mails;  and,  in  addition  to 
or  in  limitation  of  the  privileges  and  immunities  be- 
longing to  it  as  an  instrumentality  of  the  United 
States  government,  the  corporation  shall  in  all  other 
respects  be  possessed  of  such  privileges  and  im- 
munities as  are  conferred  upon  Reconstruction  Fi- 
nance Cor^Doration  under  the  Reconstruction  Fi- 
nance Corporation  Act,  as  amended,  [55] 

Fourth,  the  total  authorized  capital  stock  of  the 
corporation  shall  be  Five  Million  Dollars  ($5,000- 
000),  consisting  of  50,000  shares  of  the  par  value  of 
$100  each,  of  which  One  Million  Dollars  ($1,000,000) 
shall  be  paid  in  immediately  and  the  balance  as 
called.  Such  stock  shall  be  of  one  class,  shall  be  non- 
assessable and  shall  be  issued  only  for  cash  fully 
paid.  Reconstruction  Finance  Corporation  shall  sub- 
scribe for  all  of  the  capital  stock  of  the  corporation. 
Such  stock  shall  not  be  transferable,  except  with  the 
approval  of  Reconstruction  Finance  Corporation 
(and  then  only  to  the  extent  that  Reconstruction 
Finance  Corporation  deems  it  desirable  that  any 
such  stock  be  transferred  to  members  of  the  rubber 
industry  for  the  purpose  of  furnishing  assurance  of 
their  cooperation  in  the  conduct  of  the  activities  of 
the  corporation,  facilitating  the  ultimate  liquidation 


Reconstruction  Finance  Corporation  95 

of  the  assets  of  the  corporation,  and  thereby  pro- 
tecting the  interests  of  the  United  States  Govern- 
ment acting  by  and  through  Reconstruction  Finance 
Corporation). 

Fifth,  the  corporation  shall  have  existence  until 
dissolved  by  Reconstruction  Finance  Corporation. 

Sixth,  the  stockholders  shall  not  be  liable  for  the 
debts,  contracts  or  engagements  of  the  corporation 
except  to  the  extent  of  unpaid  stock  subscriptions. 

Seventh,  the  corporation  shall  be  managed  by  its 
Board  of  Directors,  officers  and  agents  pursuant  to 
this  Charter  and  the  provisions  of  the  By-Laws  of 
the  corporation  as  prescribed  by  Reconstruction  Fi- 
nance Corporation.  [56] 

Eighth,  this  Charter  and  the  By-laws  may  be 
amended  at  any  time  by  the  Board  of  Directors  of 
the  corporation,  upon  approval  of  Reconstruction 
Finance  Corporation. 

In  Witness  Whereof,  Reconstruction  Finance 
Corporation  has  caused  this  Charter  to  be  signed  by 
its  executive  officer.  Chairman  of  its  Board  of  Di- 
rectors, attested  by  its  Secretary,  and  has  caused 
its  seal  to  be  hereunto  affixed  this  28th  day  of  June, 
1940. 

RECONSTRUCTION  FINANCE 
CORPORATION, 
By   /s/    EMIL  SCHRAM, 
Chairman. 

Attest : 

/s/    G.  R.  COOKSEY, 
Secretary. 
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EXHIBIT  L 
RUBBER  RESERVE  COMPANY  BY-LAWS 
OFFICES 

1.  The  principal  office  shall  be  in  the  City  of 
Washington,  District  of  Columbia.  The  corporation 
shall  also  have  branch  offices  at  such  other  places  as 
the  Board  of  Directors  may  from  time  to  time 
designate. 

SEAL 

2.  The  corporate  seal  shall  have  inscribed  thereon 
the  name  of  the  corporation  and  the  date  of  its  crea- 
tion. Said  seal  may  be  used  by  causing  it  or  a 
facsimile  thereof  to  be  imj)ressed  or  affixed  or  re- 
produced. 

BOARD  OF  DIRECTORS 

3.  The  directors  shall  be  not  less  than  six  nor 
more  than  ten  in  number,  as  the  Board  of  Directors 
of  Reconstruction  Finance  Corporation  may  pro- 
vide. The  directors  shall  be  appointed  by  Recon- 
struction Finance  Corporation.  Each  director  shall 
hold  office  until  and  including  the  thirty-first  day  of 
December  of  the  year  in  or  for  which  appointed  and 
until  his  successor  shall  be  duly  appointed  and 
quahfied. 

MEETINGS  OF  THE  BOARD 

4.  Regular  meetings  of  the  Board  of  Directors 
shall  be  held  at  such  time  and  place  as  the  Board 
-msij  prescribe.  Special  meetings  may  be  called  by 
the  President  or  Secretary.   At  any  meeting  of  the 
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Board  a  majority  of  the  duly  appointed  and  quali- 
fied directors  shall  constitute  a  quorum  for  the  trans- 
action of  any  business  that  may  come  before  the 
meeting. 

COMMITTEES  OF  THE  DIRECTORS 

5.  The  Board  of  Directors  shall  select  from  its 
number  an  Executive  Committee,  consisting  of  such 
members  of  the  Board  as  may  be  deemed  advisable, 
who  shall  have,  possess  and  exercise  all  of  the  power 
and  authority  of  the  Board  of  Directors  at  such 
times  as  the  Board  of  Directors  is  not  in  session,  and 
also  such  power  and  authority  as  may  be  delegated 
to  it  by  the  Board  of  Directors.  The  Board  of  Di- 
rectors may  create  such  additional  committees  and 
confer  upon  them  such  duties  and  powers  as  it  may 
deem  advisable. 

COMPENSATION  OF  DIRECTORS 

6.  The  directors  of  the  corporation  shall  receive 
no  fees  or  honorarium  for  attendance  at  meetings 
but  shall  be  entitled  to  be  reimbursed  in  accordance 
with  the  Standardized  Oovernment  Travel  Regula- 
tions, as  amended,  for  travel  expenses  [58]  incurred 
in  attending  meetings  of  the  Board  of  Directors  and 
meetings  of  the  committees  of  which  they  are  mem- 
bers, and  any  other  travel  expenses  incurred  by  them 
on  official  business. 

OFFICERS 

7.  The  officers  of  the  corporation,  wlio  shall  be 
appointed  by  the  Board  of  Directors  to  serve  until 
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their  successors  shall  be  duly  appointed  and  quali- 
fied, shall  be :  a  Chairman  of  the  Board  of  Directors, 
a  president,  one  or  more  vice-presidents,  a  secretary, 
a  treasurer,  a  general  counsel,  and  such  other  of- 
ficers and  agents  as  the  Board  of  Directors  may 
deem  advisable.  The  president  shall  be  a  director. 
The  salaries  and  compensation  of  all  officers,  agents 
and  employees  shall  be  fixed  by  the  Board  of  Direc- 
tors and  paid  by  Reconstruction  Finance  Corpora- 
tion and  reimbursed  by  the  corporation.  Any  of- 
ficer, agent  or  employee  may  be  removed  by  the 
Board  of  Directors  at  any  time,  mth  or  \\dthout 
cause. 

CHAIRMAN  OF  THE  BOARD 

8.  The  Chairman  of  the  Board  of  Directors  shall 
have  general  supervision  over  the  business  of  the 
corporation  and  shall  preside  at  meetings  of  the 
Board  of  Directors. 

PRESIDENT 

9.  The  President  shall  be  the  chief  executive  of- 
ficer of  the  corporation  and,  in  the  absence  of  the 
Chairman  of  the  Board,  shall  preside  at  meetings 
of  the  Board.  Except  as  hereinafter  provided,  or 
as  otherwise  prescribed  by  the  Board  of  Directors 
or  Executive  Committee,  all  contracts  and  other 
documents  which  the  corporation  may  be  required  to 
execute  in  the  conduct  of  its  business  shall  be  signed 
by  the  President. 

VICE-PRESIDENT 

10.  In  the  absence  or  disability  of  the  President, 
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the  Vice-President  (or  Vice-President,  in  the  order 
of  their  seniority  if  more  than  one)  shall  perform 
the  duties  and  execute  the  powers  of  the  President. 
They  shall  perform  such  other  duties  as  the  Board 
of  Directors  may  prescribe. 

SECRETARY 

11.  The  Secretary  shall  attend  all  meetings  of  the 
Board  of  Directors  and  Executive  Committees  and 
record  the  minutes  of  all  such  meetings.  He  shall 
give,  or  cause  to  be  given,  notice  of  all  such  meet- 
ings ;  shall  perform  such  duties  as  may  be  prescribed 
by  the  Board  of  Directors  or  the  Executive  Commit- 
tee, and  all  other  duties  incident  to  the  office  of 
Secretary.  He  shall  keep  in  safe  custody  the  seal 
of  the  corporation,  and  shall  affix  the  same  to  any 
instrument  requiring  it.  When  so  affixed,  the  seal 
shall  be  attested  by  the  signature  of  the  Secretary. 

TREASURER 

12.  The  Treasurer  shall  have  the  custody  of  the 
corporate  funds  and  securities  and  shall  keep  a  full 
and  accurate  account  of  all  financial  transactions  of 
the  corporation,  and  shall  deposit  with  [59]  Recon- 
struction Finance  Corporation  all  funds  for  the  ac- 
count of  the  corporation  or  in  such  other  depositories 
as  may  be  designated  or  approved  for  the  purpose 
by  Reconstruction  Finance  Cor])oration.  He  shall 
disburse  the  funds  of  the  corporation  ])ursuant  to 
the  authority  of  the  Board  of  Directors  or  Executive 
Committee  of  the  corj)oration,  and  shall  render  to 
the  Board  of  Directors  or  Executive  Committee  of 
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the  corporation,  whenever  so  required,  an  account 
of  all  his  transactions  as  Treasurer  and  of  the  finan- 
cial condition  of  the  corporation.  He  shall,  if  so  re- 
quired by  the  corporation,  give  a  bond  in  a  form  and 
sum  satisfactory  to  the  corporation  and  Reconstruc- 
tion Finance  Corporation. 

GENERAL  COUNSEL 

13.  The  Greneral  Counsel  shall  be  the  chief  con- 
sulting officer  in  all  legal  matters  and  will  supervise 
such  matters  for  the  corporation. 

FISCAL  YEAR 

14.  The  fiscal  year  shall  end  on  the  thirty-first  day 
of  December  in  each  year. 

OATH  OF  OFFICE 

15.  All  directors,  and  officers  (and  other  agents 
or  employees  of  the  corporation,  when  so  required  by 
the  Board  of  Directors  or  Executive  Committee) 
shall  subscribe  to  the  oath  of  office  prescribed  by 
Section  1757,  Revised  Statutes  of  the  United  States. 

CHECKS 

16.  Unless  otherwise  prescribed  by  the  Board  of 
Directors,  all  checks  and  drafts  for  authorized  dis- 
bursements issued  by  the  corporation  shall  be  signed 
by  the  Treasurer  or  an  Assistant  Treasurer  acting 
under  his  direction.  Reconstruction  Finance  Cor- 
portation  at  the  request  of  the  Board  of  Directors  of 
the  corporation  shall  certify  to  the  Treasurer  of  the 
United  States  the  names  of  the  incumbents  of  aR 
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offices,   the   holders   whereof  have   such   signatory 
powers. 

STOCK  CERTIFICATES 

17.  The  stock  certificates  or  receipts  for  payments 
for  or  on  account  of  the  stock  subscribed,  shall  be 
signed  by  the  President  or  a  Vice-President  and  by 
the  Secretary  of  the  corporation. 

EXPENSES 

18.  All  expenses  incurred  in  connection  with  the 
operation  of  the  corporation  shall  be  supervised  and 
paid  in  such  manner  as  the  Board  of  Directors  or 
Executive  Committee  may  from  time  to  time  pre- 
scribe. 

NOTICES 

19.  Whenever  under  the  provisions  of  these  By- 
laws any  notice  is  required  to  be  given,  it  shall  not 
be  construed  to  mean  [60]  personal  notice,  but  such 
notice  may  be  given  by  mail,  telephone  or  telegraph. 
Any  requirement  as  to  notice  may  be  waived  in  writ- 
ing by  the  party  entitled  thereto. 

AMENDMENTS 

20.  These  By-laws  may  be  altered  or  amended  or 
repealed  by  the  Board  of  Directors  of  the  corpora- 
tion at  any  meeting  of  such  Board,  upon  approval 
of  the  Board  of  Directors  of  Reconstruction  Finance 
Corporation.  [61] 
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EXHIBIT  M 

SUPPLY  CONTRACT 

This  amended  contract  made  and  entered  into  as 
of  the  20th  day  of  December,  1943,  by  and  between 
Defense  Supplies  Corporation,  a  corporation  cre- 
ated by  Reconstruction  Finance  Corporation  pursu- 
ant to  Section  5d  of  the  Reconstruction  Finance 
Corporation  Act,  as  amended,  (hereinafter  referred 
to  as  "Buyer")  and  Wilshire  Oil  Company,  Inc., 
a  corporation  of  California,  with  offices  in  Los 
Angeles,  California,  (hereinafter  referred  to  as 
"Seller"). 

Witnesseth : 

Whereas,  the  production  of  100  octane  aviation 
gasoline  and  other  aviation  gasoline  conforming  to 
the  specifications  provided  for  in  Appendix  A  an- 
nexed hereto  and  made  a  part  hereof  (such  100  oc- 
tane aviation  gasoline  and  such  other  aviation  gaso- 
line being  herein  called  "aviation  gasoline")  and 
the  expansion  of  refining  capacity  for  such  produc- 
tion within  the  United  States  are  important  to  the 
interest  of  the  National  Defense  Program  of  the 
Government  of  the  United  States ;  and 

Whereas,  a  Supply  Contract  was  entered  into  on 
the  29th  day  of  April,  1942,  by  and  between  Buyer 
and  Seller  (hereinafter  referred  to  as  the  "Orig- 
inal Supply  Contract")  providing  for  the  purchase 
and  sale  of  100  octane  aviation  gasoline  to  be  pro- 
duced in  certain  facilities  to  be  constructed  at  Sell- 
er's refinery  at  Norwalk,  California;  and 
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Exhibit  M— (Continued) 

Whereas,  Seller,  simultaneously  with  the  execu- 
tion of  the  Original  Supply  Contract,  entered  into 
an  Agreement  of  Lease  with  Defense  Plant  Corpo- 
ration, a  subsidiary  of  Reconstruction  [90]  Finance 
Corporation,  (hereinafter  referred  to  as  the  *' Agree- 
ment of  Lease")  to  construct  at  its  said  refinery 
(hereinafter  sometimes  called  "Plant  No.  1"),  the 
facilities  aforesaid  which  were  then  estimated  to 
be  capable  of  manufacturing  1,900  barrels  per  day 
of  100  octane  aviation  gasoline  on  a  basis  of  3  cc. 
of  tetra-ethyl  lead  per  gallon  (hereinafter  some- 
times called  the  "Original  Defense  Plant  Facili- 
ties"), said  facilities  to  be  operated  by  Seller  un- 
der lease  from  Defense  Plant  Corporation;  and 

Whereas,  it  is  now  estimated  that  the  Original 
Defense  Plant  Facilities  are  capable  of  manufac- 
turing approximately  2,683  barrels  per  calendar 
day  of  100  octane  aviation  gasoline  conforming  to 
specifications  set  forth  in  Item  1  of  Appendix  A 
hereof;  and 

Whereas,  Seller  is  simultaneously  entering  into 
an  Amended  Agreement  of  Lease  with  Defense 
Plant  Corporation  which  amends  the  Agreement  of 
Lease  and  by  the  terms  of  which  Seller  agrees  to 
construct  at  its  said  refinery,  in  addition  to  the  Orig- 
inal Defense  Plant  Facilities,  certain  additional  fa- 
cilities which,  it  is  estimated,  will  increase  tlie  pro- 
duction of  the  Defense  Plant  Facilities  to  ap])roxi- 
mately  3,100  barrels  per  calendar  day  of  100  octane 
aviation  gasoline  conforming  to  specifications  set 


104  Southern  Pacific  Company  vs. 

Exhibit  M— (Continued) 
forth  in  Item  1  of  Appendix  A  hereof,  when  blended 
with  146  barrels  per  calendar  day  of  purchased  iso- 
pentane.  Said  additional  facilities  are  hereinafter 
sometimes  referred  to  as  "Additional  Defense  Plant 
Facilities."  The  Original  Defense  Plant  Facilities 
and  the  Additional  Defense  Plant  Facilities  are 
herein  sometimes  collectively  referred  to  as  the 
"Defense  Plant"  or  the  "Defense  Plant  Facilities" 
or  "Plant  No.  2":  (the  Agreement  of  Lease  as 
amended,  being  hereinafter  referred  to  as  the 
"Amended  Agreement  of  Lease")  and  [91] 

Now,  Therefore,  in  consideration  of  the  mutual 
covenants  herein  contained,  it  is  agreed  by  and  be- 
tween the  parties  hereto  that  the  Original  Supply 
Contract  be  and  the  same  is  hereby  amended  to 
read  as  follows : 

1.  Defense  Plant  Facilities  to  Be  Operated  by 
Seller. 

Seller  shall,  as  expeditiously  as  possible,  subject  to 
the  terms,  conditions,  and  provisions  of  the  Amended 
Agreement  of  Lease  with  Defense  Plant  Corpo- 
ration provide  all  things  necessary  for  operation 
of  said  Defense  Plant  Facilities  at  or  adjacent  its 
refinery  at  Norwalk,  California,  and  place  said  De- 
fense Plant  Facilities  in  operation.  Said  facilities 
are  estimated  but  not  guaranteed  to  be  of  sufficient 
capacity  to  produce,  after  completion  of  the  Orig- 
inal Defense  Plant  Facilities  but  prior  to  the  com- 
pletion of  the  Additional  Defense  Plant  Facilities, 
approximately  2,683  barrels  per  calendar  day,  and 
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Exhibit  M— (Continued) 
after  the  completion  of  the  Additional  Defense  Plant 
Facilities  (when  adding  146  barrels  per  calendar 
day  of  purchased  isopentane)  approximately  3,100 
barrels  per  calendar  day  of  100  octane  aviation  gas- 
oline conforming  to  the  specifications  set  forth  in 
Item  1  of  Appendix  A  hereof,  and  throughout  the 
period  of  this  contract  Seller  shall  use  its  best  ef- 
forts to  continue  the  operation  thereof  in  an  effi- 
cient manner.  During  the  period  of  this  contract, 
Seller  will  not,  without  the  consent  of  Buyer  and 
Defense  Plant  Corporation,  remove,  alter,  modify 
or  in  any  manner  deal  with  the  said  facilities  so  as 
to  hinder,  lessen  or  make  impossible  the  production 
of  aviation  gasoline. 

2.     Notice  and  Sale  of  Products. 

(a)  The  method  of  computing  rental  payable  to 
Defense  Plant  Corporation  for  the  Defense  Plant 
Facilities  is  set  forth  and  explained  in  the  explana- 
tion of  symbol  "C"  of  Appendix  B  hereof.  Rent 
becomes  payable  for  the  alkylation  imit  and  for  [92] 
all  equipment  used  in  connection  therewith  from 
and  after  December  21,  1943.  Rent  for  additional 
units  and  for  equipment  used  in  connection  with 
such  additional  units  shall  begin  to  accrue  when  and 
as  operation  and  use  for  the  designed  purpose  of 
the  unit  in  question  is  undertaken  by  Seller.  In 
order  that  Buyer  may  be  notified  when  such  use 
is  so  undertaken  with  respect  to  each  unit;  Seller 
agrees  to  promptly  notify  Buyer  whenever  rental 
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first  becomes  payable  with  respect  to  each  additional 
unit  of  the  Defense  Plant  Facilities. 

(b)  Seller  shall  produce  aviation  gasoline  by 
means  of  the  Defense  Plant  Facilities,  conforming 
to  the  specifications  set  forth  in  Appendix  A  hereof, 
and/or  Components  thereof,  as  directed  by  Buyer, 
and  Seller  shall  offer  to  sell  to  Buyer  all  of  the  avi- 
ation gasoline  and/or  Components  so  produced,  de- 
liveries of  aviation  gasoline  ordered  by  Buyer  to 
commence  as  soon  as  practicable  after  the  facili- 
ties have  been  put  into  operation.  Buyer  shall  be 
obligated,  subject  to  the  provisions  of  subparagraph 
(d)  of  this  paragraph  2,  and  subject  to  the  provi- 
sions of  paragraph  3  hereof,  to  purchase  aviation 
gasoline  produced  by  said  facilities  in  quantities 
approximating  the  current  rate  of  production,  inso- 
far as  feasible,  of  such  gasoline  conforming  to  the 
specifications  set  forth  in  item  1  of  Appendix  A 
hereof  (or  in  equivalent  quantities  of  aviation  gas- 
oline conforming  to  any  or  all  of  the  specifications 
provided  for  in  Appendix  A  hereof) ,  and  shall  have 
the  right  to  purchase  all  of  such  aviation  gasoline 
as  aforesaid  but  shall  not  be  obligated  to  purchase 
more  than  2,171  barrels,  daily  average  of  such  gas- 
oline, conforming  to  the  specifications  as  afore- 
said (or  equivalent  quantities  of  gasoline  conform- 
ing to  any  or  all  of  the  specifications  provided  for 
in  Appendix  A  hereof),  in  any  month  during  the 
Original  Period  and  the  Extension  Period  of  this 
contract.  [93] 

(c)  Seller  agrees  that,  to  the  extent  of  its  abil- 
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ity  to  do  so  using  the  Defense  Plant  Facilities,  Seller 
will  purchase  available  Components  of  and  charge 
stocks  for  the  manufacture  of  .100  octane  aviation 
gasoline  from  other  manufacturers  of  such  Compo- 
nents and  charge  stocks  at  the  request  of  Buyer, 
and  utilize  such  Components  and  charge  stocks  with 
Components  and  charge  stocks  manufactured  by 
Seller  to  produce  100  octane  aviation  gasoline  con- 
forming to  the  specifications  set  forth  in  Item  1  of 
Appendix  A  hereof  or  such  other  specifications  of 
Appendix  A  as  Buyer  may  direct.  Such  Components 
and  charge  stocks  shall  be  purchased  currently  in 
amounts,  from  sources  and  at  prices  approved  by 
Buyer,  and  shall  be  delivered  to  the  Defense  Plant 
Facilities.  In  the  event  Buyer  so  requests  Seller  to 
purchase  such  Components  and  charge  stocks,  Seller 
shall  sell  and  Bayer  shall  buy  the  entire  100  octane 
aviation  gasoline  produced  therefrom ;  subject,  how- 
ever, to  termination  of  this  contract  in  accordance 
with  the  provisions  of  paragraph  3  hereof. 

(d)  Buyer  shall  have  the  option,  exercisable  at 
any  time  and  from  time  to  time  during  the  life  of 
this  contract,  to  purchase  from  Seller,  or  Buyer 
may  direct  Seller  to  sell  to  third  parties  specified 
by  Buyer  any  Components  for  the  manufacture  of 
100  octane  aviation  gasoline  which  may  be  produced 
in  the  Defense  Plant  Facilities  and  any  charge 
stocks  in  excess  of  Seller's  current  requirements 
for  such  charge  stocks  in  connection  with  the  man- 
ufacture of  aviation  gasoline.  Seller  shall  sell  such 
Components  and  charge  stocks  to  Buyer  or  to  such 
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third  parties  at  prices  and  in  amounts  to  be  speci- 
fied by  Buyer.  Seller  agrees  to  accept  the  credit 
rating  of  Buyer's  designees  unless  and  until  it  no- 
tifies Buyer  that  it  desires  indemnification  against 
nonpayment  of  its  invoices  in  which  case  Buyer 
shall  execute  such  letter  of  indemnification  or  des- 
ignate another  [94]  purchaser  having  a  credit  rat- 
ing satisfactory  to  Seller. 

(e)  As  used  in  this  contract,  the  term  "Com- 
ponents" shall  mean  all  substances  and  materials 
which  are  incorporated  into  100  octane  aviation 
gasoline  by  Seller  by  blending  operations  which  com- 
prise a  physical  mixture  only,  without  chemical 
change,  but  shall  not  include  inhibitors  or  tetra- 
ethyl  lead. 

3.    Duration  of  Contract  and  Right  to  Terminate. 

This  contract  shall  be  for  a  period  commencing 
on  the  date  hereof  and  ending  at  midnight  on  De- 
cember 31,  1946  (hereinafter  called  the  "Original 
Period"),  provided,  however,  that  if  this  contract 
shall  be  extended  as  provided  in  paragraph  12  here- 
of, then  the  period  of  this  contract  shall  include  the 
period  of  such  extension  (hereinafter  called  the 
"Extension  Period")  in  accordance  with  the  pro- 
visions of  said  paragraph  12.  Buyer  shall  have  the 
right  in  its  sole  discretion  to  terminate  this  con- 
tract or  any  extensions  thereof  at  any  time,  on  no- 
tice to  Seller,  and  in  the  event  of  termination  of 
the  aforesaid  Amended  Agreement  of  Lease  be- 
tween Seller  and  Defense  Plant  Corporation  this 
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contract  or  any  extension  thereof  shall  automatically 
terminate.  Wherever  in  this  contract,  including  the 
appendices,  the  words  ''the  period  of  this  contract" 
are  used,  such  words  shall  be  construed  to  include 
the  Extension  Period  as  well  as  the  Original  Pe- 
riod. 

4.  Price. 

The  price  to  be  paid  by  Buyer  for  aviation  gaso- 
line produced  hereunder  and  the  amount  of  money 
to  be  paid  by  Buyer  for  aviation  gasoline  hereunder 
or  the  amount  of  money  to  be  paid  by  Buyer  or 
by  Seller,  as  the  case  may  be,  for  any  calendar  month 
in  which  aviation  gasoline  is  not  made,  shall  be 
determined  in  accordance  with  Appendix  B  hereof. 
Determination  of  such  price  and  such  amount  of 
money  in  accordance  with  Appendix  [95]  B  hereof 
shall  be  made  from  7  A.M.,  December  21,  1943,  the 
time  at  which  Seller  represents  that  oil  was  first 
charged  to  the  first  catalytic  unit  of  the  Defense 
Plant  Facilities  for  the  purpose  of  making  prod- 
uct; said  date  and  hour  being  hereinafter  referred 
to  as  the  "Start  Up  Date." 

5.  Buy©r  or  Seller,  as  the  case  may  be,  shall  pay 
promptly,  but  not  later  than  the  20th  day  of  each 
calendar  month,  all  money  due  hereunder  for  oper- 
ations conducted  during  the  preceding  calendar 
month,  the  amount  of  each  such  payment  to  be  de- 
termined in  accordance  with  the  provisions  of  Ap- 
pendix B  hereof.  On  or  before  the  10th  day  of 
each  calendar  month  in  which  such  payments  are 
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to  be  made,  Seller  shall  render  to  Buyer  a  state- 
ment setting  forth,  1)  the  number  of  gallons  of 
aviation  gasoline  produced  hereunder  during  the 
preceding  calendar  month,  2)  the  cost  of  production 
thereof  per  gallon,  3)  the  total  amount  to  be  paid 
therefor,  4)  the  number  of  gallons  of  aviation  gaso- 
line delivered  hereunder  during  said  preceding  cal- 
endar month,  5)  the  number  of  gallons  of  charge 
stocks  and  Components  purchased  during  the  pre- 
ceding calendar  month  and  the  number  of  gallons 
of  purchased  Components  incorporated  in  aviation 
gasoline  produced  hereunder  during  the  preceding 
calendar  month  and  from  whom  such  Components 
and  charge  stocks  were  purchased,  6)  the  price  per 
gallon  of  each  such  purchased  charge  stock  or  Com- 
ponent paid  or  payable  by  Seller,  7)  the  number 
of  gallons  of  charge  stocks  or  Components  sold  by 
Seller  during  the  preceding  calendar  month,  the 
type  of  charge  stocks  and  components  so  sold  and 
to  whom  sold,  specifying  the  number  of  gallons  of 
each  such  type,  8)  the  price  per  gallon  for  which 
each  such  charge  stock  or  Component  was  sold,  9) 
the  total  amount  received  by  Seller  during  the  pre- 
ceding month  for  charge  stocks  and  Components 
sold  during  said  month  or  during  any  prior  [96] 
month,  specifying  the  gallonage  reported  pursuant 
to  7  hereof,  for  which  such  payment  was  received, 
10)  the  number  of  gallons  of  each  by-product  sold 
during  the  preceding  calendar  month,  the  price  for 
which  each  such  by-product  was  sold  and  the  amount 
of   money   received    for   by-products    during    said 
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month,  11)  the  number  of  gallons  of  aviation  gaso- 
line held  in  storage  hereunder  at  the  beginning  and 
at  the  end,  respectively,  of  said  preceding  calendar 
month,  12)  the  number  of  gallons  of  Com^Donents 
and  charge  stocks  produced  in  the  Defense  Plant 
Facilities  held  in  storage  at  the  beginning  and  at 
the  end,  respectively,  of  said  preceding  calendar 
month,  and  13)  all  other  information  which  may  be 
needed  by  Buyer  in  order  to  determine  and  substan- 
tiate the  sums  due  under  paragraph  4  hereof  and 
imder  Api^endix  B  hereof.  Each  such  statement 
shall  be  certified  as  to  quantities  and  qualities 
shown,  by  a  licensed  inspector,  or  other  inspector, 
satisfactory  to  Buyer.  The  inspection  procedure  and 
form  of  certificate  shall  conform  to  usual  industry 
practice.  Buyer  may,  at  its  option,  waive  the  re- 
quirements of  inspection  by  a  licensed  inspector  or 
other  inspector,  and  in  such  event,  and  in  case  of 
shipments  made  from  the  Defense  Plant  Facilities 
when  no  licensed  inspector  or  other  insi3ector  ia 
available.  Seller  shall  furnish  its  own  certificates 
of  inspection.  The  amount,  if  any,  by  which  the 
payment  due  Seller  from  Buyer  for  aviation  gaso- 
line produced  during  said  preceding  calendar  month 
exceeds  the  amount  computed  by  multiplying  the 
number  of  gallons  of  aviation  gasoline  delivered  by 
Seller  to  Buyer  during  said  calendar  month  by  the 
above-mentioned  price  per  gallon  of  aviation  gaso- 
line produced  during  said  month  shall  constitute  an 
advance  payment  by  Buyer  to  Seller  for  aviation 
gasoline    and    Components    thereof    produced    and 
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placed  in  storage  by  Seller  during  the  preceding 
month  to  be  delivered  to  Buyer.  Seller  shall  place 
all  aviation  gasoline  produced  hereunder  in  [97] 
storage  immediately  upon  production  thereof  to 
await  delivery  to  Buyer.  Copies  of  the  certificates 
of  inspection  referred  to  in  paragraph  9  hereof 
shall  accompany  the  aforesaid  monthly  statements. 

On  or  before  the  10th  day  of  each  calendar  month 
in  which  such  payments  are  to  be  made,  Seller  shall 
render  to  Buyer  a  statement  setting  forth  separately 
and  in  reasonable  detail  (1)  Seller's  gasoline  re- 
finery net  back  (2)  Seller's  adjusted  gasoline  re- 
finery net  back,  and  (3)  Seller's  fuel  oil  refinery 
net  back,  all  as  hereinafter  defined  in  Appendix 
B,  for  the  calendar  month  preceding  the  calendar 
month  for  which  payment  is  to  be  made  Seller  under 
this  paragraph.  Seller  shall  advise  Buyer  of  any 
change  made  in  the  price  of  fuel  gas  sold  to  Seller 
by  Southern  California  Gas  Company  at  Seller's 
Norwalk  refinery  not  later  than  the  10th  day  of  the 
calendar  month  following  the  calendar  month  in 
which  such  change  occurred. 

6.     Deliveries. 

Buyer  shall  take  deliveries  of  said  aviation  gaso- 
line every  month  during  the  period  of  this  contract, 
in  tank  cars,  or  tank  trucks,  to  be  supplied  by  Buyer 
at  its  own  cost  and  expense  (except  as  otherwise 
provided  in  paragraph  17  hereof),  at  Seller's  plant 
terminals  at  Norwalk,  California,  (hereinafter 
called  the  "point  of  delivery")   in  quantities  ap- 
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proximating  the  current  rate  of  production  insofar 
as  feasible,  but  Buyer  shall  not  be  obligated  to  take 
deliveries  in  excess  of  a  daily  average  of  2171  bar- 
rels. Deliveries  shall  be  made  in  accordance  with 
the  delivery  conditions  at  each  loading  point  which 
currently  are  in  effect  with  respect  to  deliveries 
made  at  such  point  to  other  customers. 

Until  further  notice  from  Buyer  to  Seller,  for 
the  purposes  of  this  contract,  any  officer  or  em- 
ployee of  the  War  Department  or  Navy  Depart- 
ment, who  is  properly  authorized  to  accept  [98] 
deliveries  of  gasoline  for  his  department  is  hereby 
nominated  as  agent  for  Buyer  and  authorized  to 
take  delivery  of  aviation  gasoline  hereunder,  to 
waive  the  requirements  of  inspection  by  a  licensed 
inspector  or  other  inspector  and  to  receipt  on  be- 
half on  Buyer,  in  a  manner  approved  by  Buyer, 
for  deliveries  of  such  aviation  gasoline  from  Seller 
to  Buyer. 

7.     Products  in  Storage. 

Under  the  aforesaid  Amended  Agreement  of 
Lease  between  Defense  Plant  Corporation  and  Sell- 
er, tankage  facilities  approximating  100,000  bar- 
rels capacity  will  be  furnished  by  Defense  Plant 
Corporation  on  the  Defense  Plant  site  for  the  stor- 
age of  aviation  gasoline  and/or  Components  pro- 
duced hereunder.  Seller  shall  not  be  obligated  to 
provide  any  additional  tankage  facilities  at  the 
Defense  Plant  or  elsewhere  for  the  storage  of  such 
aviation  gasoline  and/or  Components.    At  the  ter- 
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mination  of  this  contract  Buyer  shall  be  obligated 
to  purchase  and  pay  for,  at  and  for  the  price  pro- 
vided for  in  paragraph  4  hereof,  all  of  the  aviation 
gasoline  of  the  specifications  set  forth  in  Appendix 
A  hereof  produced  by  Seller  pursuant  to  this  con- 
tract since  the  last  month  in  which  aviation  gaso- 
line was  produced  and  paid  for  under  this  contract, 
and  which  at  the  termination  of  this  contract  is 
stored  in  said  tankage  facilities,  and  in  addition 
such  aviation  gasoline  as  may  be  obtained  after 
termination  of  this  contract  by  blending  ingredi- 
ents of  aviation  gasoline  theretofore  produced  by 
Seller  pursuant  to  this  contract  and  which  are  in 
Seller's  inventory  at  the  time  of  the  termination 
of  this  contract,  but  the  aggregate  of  such  purchases 
required  of  Buyer  shall  not  exceed  100,000  barrels. 
At  the  termination  of  this  contract  all  undelivered 
aviation  gasoline,  if  any,  of  the  specifications  set 
forth  in  Appendix  A  hereof  and  produced  by  Seller 
pursuant  to  this  contract  and  paid  for  by  Buyer 
shall  become  the  [99]  property  of  Buyer.  Upon 
30  days'  notice  from  Buyer  to  Seller  before  the  ter- 
mination of  this  contract,  Seller  shall  endeavor  inso- 
far as  possible  to  arrange  its  production  so  that 
there  will  be  a  minimum  of  aviation  gasoline  stored 
in  said  tankage  facilities  at  the  termination  of  this 
contract.  Buyer  shall  give  to  Seller,  at  its  refin- 
ery at  Norwalk,  California,  a  reasonable  advance 
notice  of  all  specific  deliveries  of  aviation  gasoline 
and/or  Components  to  be  made  under  this  contract, 
said  notice  to  specify  the  volume  of  aviation  gaso- 
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line  and/or  Components  and  shipping  instructions 
therefor,  and  Seller  shall  make  delivery  thereof  in 
the  volume  specified  if  within  its  ability  to  do  so. 

8.  Title  to  Products. 

Seller  warrants  full  and  unencumbered  title  to 
all  aviation  gasoline  and  Components  delivered  un- 
der this  contract.  Title  to  said  aviation  gasoline 
shall  pass  from  Seller  to  Buyer  upon  delivery  of 
the  aviation  gasoline  at  the  intake  pipe  of  the  means 
of  transportation  f.o.b.  the  point  of  delivery  from 
which  shipment  is  made.  However,  risk  of  loss  on 
finished  aviation  gasoline  produced  hereunder  by 
the  Defense  Plant  Facilities  shall  be  with  Buyer 
from  the  time  it  is  produced  and  placed  in  storage. 
Seller  shall  use  due  care  in  the  storage  of  such  avi- 
ation gasoline. 

9.  Inspections. 

(a)  On  shipments  made  from  the  Defense  Plant 
Facilities,  where  licensed  inspectors  or  other  inspec- 
tors are  available,  Seller  shall  furnish  certificates 
of  inspection  by  a  licensed  inspector  or  other  in- 
spector satisfactory  to  Buyer  which  shall  set  forth 
the  quantity  and  quality  of  each  shipment  of  avia- 
tion gasoline.  The  inspection  procedure  and  the 
form  of  the  certificates  shall  conform  to  usual  in- 
dustry practice.  The  certificates  of  inspection  shall 
be  issued  in  five  counterparts,  one  set  of  which 
shall  accompany  the  relative  shipment,  a  second  set 
of  which  shall  be  forwarded  forthwith  to  Buyer,  a 
third  set  of  which  shall  be  submitted  [100]  to  Buyer 
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with  the  monthly  statement  required  by  paragraph 
5  hereof,  a  fourth  set  of  which  shall  forthwith  be 
delivered  to  Seller,  and  a  fifth  set  of  which  shall  be 
delivered  forthwith  to  the  authorized  officer  or  em- 
ployee of  the  War  Department  or  Navy  Depart- 
ment referred  to  in  paragraph  6  hereof.  Buyer  may, 
at  its  option,  waive  the  requirements  of  inspection 
by  a  licensed  inspector  or  other  inspector,  and  in 
such  event,  and  in  case  of  shipments  made  from  the 
Defense  Plant  Facilities  when  no  licensed  inspector 
or  other  inspector  is  available,  Seller  shall  furnish 
its  own  certificates  of  inspection. 

(b)  Inspection  as  to  quantity  of  delivery  into 
tank  cars  and  tank  trucks  shall  be  made  in  ac- 
cordance with  the  accepted  practices  of  the  trade. 
Adjustment  in  volume  to  a  sixty  degree  Fahrenheit 
(60°F.)  basis  shall  be  made  in  accordance  with  the 
correction  tables  of  the  United  States  Bureau  of 
Standards  prevailing  at  the  time  of  delivery;  pro- 
vided, however,  that  in  case  of  each  delivery  of  a 
quantity  of  less  than  three  thousand  five  hundred 
(3,500)  gallons  into  a  tank  truck  or  motor  transport, 
no  adjustment  shall  be  made. 

(c)  Inspection  as  to  quality  shall  be  made  ac- 
cording to  the  latest  standard  or  tentative  standard 
methods  of  the  American  Societj^  for  Testing  Ma- 
terials wherever  applicable  and  the  product  shall 
conform  as  to  quality  with  the  specifications  set 
forth  in  Appendix  A  hereof. 

(d)  The  certificates  of  inspection  of  quantity 
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and  quality  shall  be  accepted  by  Buyer  and  Seller 
as  conclusive  for  jDurposes  of  invoice  and  payment, 
and  all  other  purposes  of  this  contract. 

(e)  Should  any  such  certificate  indicate  a  fail- 
ure of  the  product  shipped  to  conform  completely 
to  the  specifications  [101]  of  quality,  Buyer  may 
accept  delivery  of  the  product  and  claim  an  adjust- 
ment for  such  deficiency,  provided,  that  in  the  event 
that  such  a  claim  is  made  Seller  shall  be  notified 
and  given  an  opportunity  to  inspect  said  shipment 
within  five  (5)  days  after  arrival  at  destination 
but  in  any  event  before  unloading. 

(f)  Buyer  and  its  representatives  shall  have 
free  and  mirestricted  access  to  the  Defense  Plant 
Facilities  at  all  reasonable  times  in  connection  with 
such  tests  and  inspections  and  likewise  Seller  shall 
have  the  right  to  have  its  own  representatives  pres- 
ent at  all  such  tests  and  inspections,  provided  that, 
unless  authorized  in  writing  by  Seller,  not  more  than 
tvro  representatives  of  Buyer  shall  have  access  at  any 
time  to  said  Facilities  for  the  purposes  of  this  para- 
graph 9. 

10a.    Force  Majeure. 

This  contract  is  expressly  conditioned  upon  and 
subject  to  all  of  the  terms  and  i)ro visions  of  the 
aforesaid  Amended  Agreement  of  Lease  between  De- 
fense Plant  Corporation  and  Seller  pertaining  to 
the  construction,  installation,  operation,  mainte- 
nance and/or  repair  of  the  Defense  Plant  Facilities 
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and  other  facilities  referred  to  therein,  and  Seller 
shall  not  be  liable  for  damages  or  otherwise  for  de- 
lays or  defaults  in  its  performance  under  this  con- 
tract where  relieved  under  the  terms  and  provisions 
of  said  Amended  Agreement  of  Lease  from  the 
construction,  installation,  operation,  maintenance 
and/or  repair  of  such  facilities  or  any  part  thereof. 

Seller  shall  not  be  liable  for  delays  or  defaults  in 
performance  under  this  contract  due  to  causes  be- 
yond its  control  and  without  its  fault  or  negligence, 
including,  but  not  restricted  to,  acts  of  God  or  of  the 
public  enemy,  acts  or  requests  of  the  Government  or 
of  any  governmental  officer  or  agent  purporting  to 
[74]  act  under  authority,  floods,  fires,  storms,  epi- 
demics, quarantine  restrictions,  strikes,  freight  em- 
bargoes and  failures,  exhaustion  or  unavailability, 
or  delays  in  delivery,  of  any  product,  service  or  ma- 
terial necessary  in  the  construction  of  the  facilities 
contemplated  by  paragraph  1  hereof  or  in  the  manu- 
facture and  dehvery  of  aviation  gasoline  deliverable 
hereunder,  including  crude  oil,  supplies,  raw  ma- 
terials, ingredients  and  lead  tetraethyl. 

10b.    Right  to  Periodic  Review  of  Contract. 

It  is  understood  that  performance  by  Seller  under 
this  contract  and  the  price  of  aviation  gasoline  here- 
under are  predicated  upon  continuous,  substantially 
normal  operation  of  Seller's  Norwalk  refinery  and 
the  Defense  Plant  Facilities. 

If  through  causes  or  conditions  beyond  Seller  ^s  or 
Buyer's  control  or  knowledge,  including  the  method 
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of  pricing  petroleum  materials  passing  to  and  from 
the  Defense  Plant  Facilities,  and  without  negligence 
or  bad  faith  on  the  part  of  Seller  or  Buyer,  such 
causes  or  conditions  shall  so  affect  operations  or  con- 
ditions at  said  refinery  or  said  Defense  Plant  Fa- 
cilities that,  in  the  opinion  of  either  Buyer  or  Seller, 
the  contract  shall  have  become  inequitable,  either 
party  shall  have  the  right,  which  shall  not  be  ex- 
ercised by  the  same  party  more  than  once  in  any  six 
(6)  months  period,  to  give  the  other  party  written 
notice  of  such  situation,  fully  explaining  same.  In 
such  event  the  parties  shall  make  an  earnest  effort 
to  arrive  at  an  equitable  and  mutually  satisfactory 
adjustment  of  said  price  or  other  provisions  of  this 
contract,  but,  failing  this,  the  party  giving  such 
notice  shall  have  the  right  to  cause  the  matter  to  be 
arbitrated  and  thereby  finally  determined  according 
to  the  arbitration  procedure  specified  in  paragraph 
13  hereof.  The  arbitrators  shall  [75]  have  the  power 
to  make  an  award  in  accordance  with  their  deter- 
mination of  such  matter.  In  the  event  that  such 
matter  is  so  determined  by  arbitration,  such  deter- 
mination and  award  may  be  retroactive  to  the  time 
when  such  causes  became  effective. 

11.    Separate  Accounting. 

So  long  as  this  contract  or  any  extension  thereof 
remains  in  effect  Seller  shall  maintain  a  system  of 
separate  accounting  satisfactory  to  Buyer,  of  the 
production  and  sales  of  all  aviation  gasoline  pro- 
duced under  the  terms  of  this  contract  and  of  the 
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purchase  and  sale  of  any  Components  and  charge 
stocks  pursuant  to  the  provisions  of  paragraph  2 
hereof  and  agrees  to  make  such  records  available  for 
inspection  by  Buyer  during  the  term  of  this  contract 
and  for  a  period  of  at  least  three  (3)  years  after 
termination  of  this  contract.  Buyer  and  its  repre- 
sentatives shall  have  free  and  unrestricted  access  to 
such  records  at  all  reasonable  times  for  inspection 
and  audit  at  the  place  where  such  records  are  kept 
by  Seller  provided  that,  unless  authorized  in  writing 
by  Seller,  not  more  than  five  (5)  representatives  of 
Buyer  shall  have  access  to  such  records  at  any  one 
time  for  the  purposes  of  this  paragraph  11. 

12.  Extension  of  Contract.  ^ 

Buyer  shall  have  the  option  to  extend  this  con- 
tract for,  but  not  longer  than,  two  (2)  successive 
yearly  periods  beyond  the  Original  Period  by  giv- 
ing notice  in  writing  to  Seller  of  the  exercise  of  such 
option  at  least  ninety  (90)  days  prior  to  the  end  of 
the  Original  Period  for  the  first  yearly  extension, 
and  at  least  ninety  (90)  days  prior  to  the  end  of  the 
first  yearly  extension  for  the  second  yearly  extension. 
In  the  event  of,  and  during  such  extension  or  ex- 
tensions, all  the  provisions  of  this  contract,  except 
those  [76]  not  then  applicable,  shall  be  and  remain 
in  full  force  and  effect. 

13.  Arbitration. 

In  case  of  any  disagreement  between  Buyer  and 
Seller  as  to  any  right,  obligation,  term  or  provision 
of  this  contract,  including  any  disagreement  as  to 
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the  price  to  be  paid  for  aviation  gasoline  to  be  de- 
livered hereunder,  the  parties  shall  make  an  earnest 
effort  to  settle  such  disagreement  to  their  mutual 
satisfaction.  If  such  effort  be  unsuccessful,  then 
either  party  may  cause  such  disagreement  to  be  sub- 
mitted for  determination  by  arbitrators,  none  of 
whom  shall  be  connected  with  either  party  hereto, 
by  giving  to  the  other  party  a  notice  in  writing  or 
by  telegraph  to  that  effect  and  giving  the  name  of 
the  arbitrator  chosen  by  <.he  party  giving  the  notice. 
Within  five  (5)  days  of  receipt  of  such  notice  of 
arbitration,  the  other  party  shall,  in  writing  or  by 
telegraph,  name  the  arbitrator  chosen  by  such  party, 
and  within  five  (5)  days  after  the  appointment  of 
the  second  arbitrator,  an  additional  arbitrator  shall 
be  selected  by  the  two  (2)  arbitrators  theretofore  ap- 
pointed, provided,  however,  if  one  of  the  parties 
shall  have  failed  to  appoint  an  arbitrator  as  herein- 
before provided,  the  sole  arbitrator  shall  arbitrate 
the  disagreement  alone.  If  two  (2)  arbitrators  shall 
have  been  appointed  as  aforesaid  and  shall  have 
failed  to  select  an  additional  arbitrator  within  the 
above-stated  time,  the  additional  arbitrator  shall  be 
appointed  by  the  Senior  Judge  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  act- 
ing in  his  individual  capacity,  upon  application 
therefor  by  either  of  the  parties.  The  decision  of  a 
majority  of  the  arbitrators  so  appointed,  or  if  either 
party  shall  have  failed  to  appoint  its  arbitrator  as 
aforesaid,  the  decision  of  [77]  the  sole  arbitrator 
shall  be  final  and  binding  on  the  parties  for  all  pur- 
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poses.  Each  party  shall  pay  the  cost  and  expenses 
of  the  arbitrator  appointed  by  such  party,  and  the 
other  costs  and  expenses  of  the  arbitration,  includ- 
ing the  cost  and  expense  of  the  additional  arbitra- 
tor, shall  be  paid  by  the  party  to  the  arbitration 
whose  claim  is  not  sustained  or  if  partially  sustained 
the  costs  shall  be  apportioned.  Pending  such  de- 
termination of  every  disagreement  as  to  the  price 
to  be  paid  for  aviation  gasoline  delivered  hereunder, 
Buyer  shall,  upon  contesting  any  price  claimed  by 
Seller  to  be  due,  pay  the  price  which  Buyer  alleges 
to  be  due  and  shall  immediately  upon  such  deter- 
mination pay  any  balance  found  by  mutual  agree- 
ment or  by  said  arbitrators  to  be  due. 

14.    Notices. 

All  notices  given  under  this  contract,  except  as 
otherwise  provided,  shall  be  directed  to  the  parties 
as  follows :  Defense  Supplies  Corporation,  811  Ver- 
mont Avenue,  N.  W.,  Washington,  D.  C. ;  Wilshire 
Oil  Company,  Inc.,  1206  Maple  Avenue,  Los  Angeles, 
California. 

Any  notice  to  be  given  hereunder  shall  be  in  writ- 
ing and  may  be  personally  delivered  or  sent  by  tele- 
gram or  registered  mail  to  the  party  for  whom  in- 
tended at  the  address  of  such  party  as  specified 
above.  A  notice  personally  delivered  to  either  party 
must  be  personally  delivered  to  an  officer  thereof. 
Notice  by  registered  mail  shall  be  deemed  to  have 
been  given  at  the  expiration  of  that  time  after  mail- 
ing which  is  normally  required  by  the  postal  au- 
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thorities  to  make  delivery.  Telegraphed  notice  shall 
be  deemed  given  the  day  after  sending  the  telegram. 
Each  party  shall  immediately  send  to  the  other  by 
regular  mail  confirming  copies  of  any  notices  sent 
by  telegraph  or  air  mail.  [78]  Either  party  may  by 
notice  given  as  aforesaid  change  its  address  for  no- 
tices thereafter. 

15.  Assignability. 

This  contract  shall  be  binding  upon,  and  shall 
inure  to  the  benefit  of,  the  successors  and  assigns  of 
the  respective  parties  hereto;  provided,  however, 
neither  party  shall  have  the  right  to  assign  this  con- 
tract without  the  written  consent  of  the  other  party, 
except  that  Buyer  may  assign  to  any  other  agency, 
department  or  instrumentality  of  the  Government 
or  wholly  Government-owned  corporation,  in  which 
event  Buyer  shall  remain  liable. 

16.  Statutory  Compliance. 

In  carrying  out  this  contract  Seller  agrees  to 
comply  with,  and  give  all  stipulations  and  repre- 
sentations required  by  applicable  federal  laws  and 
further  agrees  to  require  such  compliances,  repre- 
sentations and  stipulations  with  respect  to  any  con- 
tract entered  into  by  it  with  others  incidental  to  or 
in  connection  with  this  contract  as  may  be  required 
by  applicable  federal  laws ;  and  notwithstanding  tlie 
generality  of  the  foregoing,  Seller  further  agrees 
that  in  the  performance  of  this  contract  it  will  not 
discriminate  against  any  employee  or  applicant  for 
employment  because  of  race,  creed,  color  or  national 
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origin,  and  will  include  a  similar  provision  in  all 
contracts  entered  into  by  it  with  others  in  connection 
with  such  performance. 

Seller  is  a  corporation  and  this  contract  is  made 
with  it  for  its  general  benefit  and  no  Member  of,  or 
Delegate  to  Congress,  or  Resident  Commissioner 
shall  be  admitted  to  any  share  or  part  of  this  con- 
tract or  to  any  benefit  that  may  arise  therefrom  in 
violation  of  the  law  of  the  United  States  covering 
such  matters.  [79] 

Seller  shall  comply  with  requirements  of  the 
Walsh-Healey  Act  (41  USCA  Sections  35-45)  in- 
sofar as  such  Act  is  appHcable  to  this  transaction. 

Notwithstanding  anything  herein  contained  to  the 
contrary,  this  contract  is  subject  to  the  provisions 
of  Appendix  C  attached  hereto  and  hereby  made  a 
part  hereof. 

17.  Deliveries  to  Points  Other  Than  Seller's 
Plant  Terminals. 

At  the  request  of  Buyer,  Seller  shall  utilize  its 
existing  and  available  facilities  for  handling,  meter- 
ing and  delivering  the  aviation  gasoline  purchased 
by  Buyer  to  points  (other  than  Seller's  refinery  at 
which  the  aviation  gasoline  w^as  manufactured)  des- 
ignated by  Buyer  within  the  marketing  area  in  the 
continental  United  States  served  by  Seller,  such 
service  to  be  at  the  expense  of  Buyer  and  at  Buyer's 
risk.  In  the  event  of  Loss  Seller  shall  make  its  rec- 


Reconstruction  Finance  Corporation  125 

Exhibit  M— (Continued) 
ords  available  to  Buyer  to  prove  the  extent  and 
value  of  such  loss. 

18.    Operator  Training. 

Seller  has  arranged  for  the  employment  and  train- 
ing of  such  personnel  as  may  be  necessary  and  ap- 
proved by  Buyer  for  the  efficient  operation  of  the 
Defense  Plant  Facilities  from  and  after  the  date 
of  the  notices  given  in  accordance  with  subparagraph 
(a)  of  paragraph  2  hereof.  Seller  shall  continue  to 
conduct  such  approved  operator  training  program 
at  its  own  cost  and  expense.  In  the  event  this  con- 
tract is  cancelled  by  Buyer  prior  to  the  expiration 
of  four  months  from  the  date  on  which  oil  is  first 
charged  to  the  last  catalytic  unit  to  be  placed  in 
operation  for  the  purpose  of  making  product  or 
prior  to  October  1,  1944,  whichever  date  is  earlier, 
and  such  cancellation  is  for  reasons  other  than  the 
following:  [80] 

(a)  A  receiver  or  trustee  is  appointed  for  Seller 
or  its  property  or  Seller  makes  an  assignment  for 
the  benefit  of  creditors  or  Seller  becomes  insolvent 
or  a  petition  is  filed  by  or  against  Seller  pursuant  to 
any  of  the  provisions  of  the  United  States  Bank- 
ruptcy Act,  as  amended,  for  the  purpose  of  adjudica- 
ting Seller  a  bankrupt,  or  for  the  reorganization  of 
Seller,  or  for  the  purpose  of  effecting  a  composition 
or  rearrangement  with  Seller's  creditors  and  any 
such  petition  filed  against  Seller  is  not  dismissed 
within  sixty  (60)  days;  or 

(b)  Any  breach  or  violation  of  any  of  the  terms, 
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conditions  or  covenants  of  this  contract  by  Seller 
and  the   failure   of   Seller  to  cure   such  violation 
within  thirty  (30)  days  from  the  giving  of  a  written 
notice  thereof  by  Buyer  to  Seller; 

Seller  shall,  upon  such  cancellation,  submit  to  Buyer 
a  statement  of  the  cost  of  the  approved  operator 
training  program.  If  upon  such  cancellation  for  rea- 
sons other  than  aforesaid,  the  total  cost  of  the  ap- 
proved operator  training  program  as  shown  by  said 
statement  is  more  than  an  amount  equal  to  one  half 
the  total  amount  paid  or  payable  by  Buyer  to  Seller 
for  "E"  and  '^F"  for  operations  prior  to  the  date 
of  such  cancellation.  Buyer  shall,  upon  receipt  of 
the  statement  aforesaid,  pay  to  Seller  the  amount 
by  which  said  approved  operator  training  program 
exceeds  one  half  of  the  total  of  the  "E"  and  "F" 
payments  computed  as  aforesaid ;  provided,  however, 
the  amount  of  the  approved  operator  training  pro- 
gram shall  in  no  event  exceed  $50,000  and  provided 
further  that  in  the  event  Seller  operates  any  unit 
or  units  of  the  Defense  Plant  Facilities  at  any  time 
during  a  period  of  six  months  following  such  can- 
cellation (which  Seller  has  a  right  to  do  pursuant 
to  the  provisions  of  the  Amended  Agreement  of 
Lease)  Seller  shall,  upon  the  commencement  of  any 
such  operation  repay  to  Buyer  a  fraction  of  the 
amount  paid  by  Buyer  to  Seller  pursuant  to  this 
paragraph  the  numerator  of  which  fraction  shall  be 
the  cost  of  training  operators  for  the  unit  or  units 
in  question  and  the  denominator  of  which  shall  be 


Reconstruction  Finance  Corporation  127 

Exhibit  M— (Continued) 
the  total  cost  of  training  operators  for  the  entire 
Defense  Plant  Facilities.  [81] 

The  symbols  '^E"  and  "F"  shall  have  the  mean- 
ings defined  in  Appendix  '^B"  attached  hereto. 

In  Witness  Whereof,  the  parties  hereto  have  ex- 
ecuted this  contract  as  of  the  day  and  year  first  above 
written. 

DEFENSE  SUPPLIES 

CORPORATION 

By   /s/    H.  A.  MULLIGAN, 

President. 
Attest : 
[Seal]      /s/     GEORGE  H.  HUBERT, 

Secretary. 

WILSHIRE  OIL  COMPANY, 

INC., 

By   /s/    HEORGE  L.  MACHRIS, 

President. 
Attest: 
[Seal]      /s/     W.  D.  SMITH, 

Asst.  Secretary.  [82] 
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EXHIBIT  N 

DEFENSE  SUPPLIES  -  RICHFIELD 
CONTRACT 

(Watson  Refinery — Second  Contract) 
Revised  March  23,  1943 

Contract  made  as  of  February  20,  1943,  between 
Richfield  Oil  Corporation,  a  Delaware  Corporation, 
having  its  principal  business  ofiice  at  555  South 
Flower  Street,  Los  Angeles,  California,  hereinafter 
called  Seller,  and  Defense  Supplies  Corporation,  a 
corporation  created  by  Reconstruction  Finance  Cor- 
poration, pursuant  to  Section  5  (d)  of  the  Recon- 
struction Finance  Corporation  Act  as  amended,  hav- 
ing its  principal  place  of  business  at  Washington, 
D.  C,  hereinafter  called  Buyer. 

In  consideration  of  the  mutual  agreements  herein 
contained  the  parties  agree  as  follows: 

A  certain  contract  made  as  of  February  3,  1942, 
between  the  parties  entitled  '' Contract  between  De- 
fense Supplies  Corporation  and  Richfield  Oil  Cor- 
poration" is  hereby  modified  to  the  extent  that  it  is 
inconsistent  herewith  and  shall  otherwise  remain  in 
full  force  and  effect.  Said  certain  contract  will  be 
referred  to  hereinafter  as  "the  prior  contract." 

I.    Expansion  of  Seller's  Refining  Facilities. 

As  of  the  date  of  the  prior  contract.  Seller  had 
existing  facilities  for  the  production  at  Watson, 
California,  of  approximately  one  thousand  seven 
hundred  (1,700)  barrels  per  calendar  day  of  100 
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octane  aviation  gasoline  in  accordance  with  Item  1 
of  Exhibit  A  hereof. 

Seller  has  now  recently  completed  an  expansion 
of  such  facilities  contemplated  by  the  prior  contract, 
to  an  extent  which  Seller  originally  estimated  would 
enable  it  to  produce  approximately  [83]  three  thous- 
and seven  hundred  fifty  (3,750)  barrels  per  calendar 
day  of  100  octane  aviation  gasoline  in  accordance 
with  Item  1  of  Exhibit  A  hereof  and  which  Seller 
currently  estimates  will  enable  it  to  produce  ap- 
proximately three  thousand  sixty-five  (3,065)  bar- 
rels per  calendar  day  of  100  octane  aviation  gasoline 
in  accordance  with  Item  3  of  Exhibit  A  hereof. 

Seller  is  willing  to  make  an  additional  expansion 
of  its  facilities  at  an  estimated  cost  of  approxi- 
mately Fourteen  Million  Three  Hundred  Seventy- 
five  Thousand  Dollars  ($14,375,000.00),  which  it  is 
estimated  will  enable  Seller  to  produce  at  Watson, 
California,  a  total  of  approximately  ten  thousand 
two  hundred  (10,200)  barrels  per  calendar  day  of 
100  octane  aviation  gasoline  in  accordance  with  Item 
3  of  Exhibit  A  hereof.  Seller  shall  use  its  best  ef- 
forts to  expand  said  additional  facilities  and  shall 
endeavor  to  maintain  work  on  said  expansion  day 
and  night  in  so  far  as  the  requisite  labor  and  ma- 
terials are  available.  Seller  shall  use  its  best  efforts 
to  complete  such  exj)ansion  as  soon  as  possible  and 
not  later  than  March  1,  1944.  The  force  majeure 
provisions  set  forth  in  Section  X  hereof  shall  aj)ply 
in  all  respects  to  the  expansion  of  facilities  as  well 
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as  to  the  sale  of  gasoline  and  all  other  obligations 
of  Seller. 

II.    Sale  and  Storage  of  Products. 

(a)  When  the  aforesaid  additional  expansion  of 
Seller's  facilities  shall  be  completed  and  ready  for 
operation,  Seller  shall  promptly  notify  Buyer;  and 
from  and  after  receipt  of  such  notification  Seller 
shall  sell  and  deliver,  and  Buyer  shall  buy  and  re- 
ceiye,  in  accordance  with  provisions  of  this  contract, 
two  hundred  twenty-five  thousand  (225,000)  barrels 
per.  calendar  month  of  100  octane  aviation  gasoline 
which  shall  be.  in  accordance  with  the  specifications 
set  forth  in  Exhibit  A  hereof  or  [84]  any  other 
speeificationwhi<?h  by  mutual  agreement  shall  be  at- 
ta(^hed  as  an  addendum  to  Exhibit  A. 

(b)  Wherever -in  this  contract  provision  is  made 
for  the  sale  and  delivery  to  Buyer  of  a  stated  quan- 
tity, of  gasoline  such  quantity  shall  be  an  aggregate 
quantity  of  the  various  kinds  of  gasoline  specified  in 
Exhibit  A  collectively  considered.  Buyer  may  ap- 
portion such  aggregate  quantity  among  the  various 
kinds  of  gasoline. 

(c)  Buyer  on  giving  reasonable  notice  to  Seller 
may  require  the  delivery  hereunder  of  100  octane 
aviation  gasoline  of  specifications  other  than  those 
originally  set  forth  in  Exhibit  A  hereof  which  are 
capable  of  being  produced  with  the  same  refining 
facilities  and  the  same  raw  materials  as  are  used  in 
producing  100  octane  aviation  gasoline  in  accordance 
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with  the  specifications  originally  set  forth  in  Exhibit 
A  hereof.  The  prices,  specifications  and  quantities 
of  such  products  shall  be  determined  by  negotiation 
between  the  parties,  and  Seller  shall  not  be  required 
to  deliver  such  products  unless  and  until  an  agree- 
ment has  been  reached.  Such  agreement  shall  be 
reduced  to  writing  as  an  addendum  to  Exhibit  A 
hereof. 

(d)  The  term  "barrel"  as  used  in  this  contract 
means  a  barrel  of  forty-two  (42)  gallons.  The  term 
"gallon"  means  a  United  States  gallon  of  two  hun- 
dred and  thirty-one  (231)  cubic  inches. 

(e)  Seller  shall  maintain  storage  facilities  at,  or 
in  the  vicinity  of,  Watson,  California,  to  accommo- 
date at  least  three  hundred  thousand  (300,000)  bar- 
rels of  100  octane  aviation  gasoline.  Subject  to  Sec- 
tion VIII  hereof,  Buyer  shall  order  and  take  de- 
liveries in  such  quantities  as  it  may  determine ;  pro- 
vided, however,  that  whenever  Seller's  above-speci- 
fied storage  facilities  for  said  aviation  gasoline  shall 
be  filled,  [85]  Seller  shall  not  be  obligated  to  pro- 
duce any  more  of  said  gasoline  for  delivery  to  Buyer 
hereunder  until  Buyer  shall  have  substantially  re- 
duced by  purchase  and  removal  the  amount  of  gaso- 
line in  storage.  If  such  full  storage  condition  exists, 
Seller  shall  have  the  right  to  diminish  the  quantities 
otherwise  to  be  delivered  to  Buyer  by  an  amouiit 
equal  to  the  amount  of  100  octane  aviation  gasoline 
which  was  produced  during  such  full  storage  con- 
dition. If,  however.  Seller  shall  produce  during  any 
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such  period  of  full  storage  any  additional  100  octane 
aviation  gasoline  of  the  kind  covered  by  this  con- 
tract, then  such  additional  aviation  gasoline  shall 
be  treated  as  covered  by  Section  III  hereof.  In  ac- 
cumulating said  storage,  Seller  may  store  gasoline 
of  the  specifications  last  ordered  by  Buyer  unless 
Buyer  otherwise  directs  by  written  notice;  and 
Buyer  in  ordering  deliveries  shall  first  order  against 
the  gasoline  in  storage;  provided,  however,  that  on 
Buyer's  request  and  if  Seller  can  do  so  without  extra 
cost.  Seller  shall  change  the  gasoline  in  storage  to 
meet  other  specifications  covered  in  Exhibit  A 
hereof. 

III.  Optional  Gasoline. 

(a)  Buyer  shall  also  have  the  option  from  time 
to  time  and  at  any  time  to  purchase  all  or  any  part 
of  the  100  Octane  aviation  gasoline  which  Seller  may 
produce  between  the  effective  date  of  the  notification 
referred  to  in  Section  II  (a)  hereof  and  the  expira- 
tion of  this  contract.  Upon  the  exercise  of  such  op- 
tion Seller  shall,  subject  to  Section  V  (c)  hereof, 
operate  the  facilities  at  full  capacity  or  at  least  to 
an  extent  sufficient  to  satisfy  Buyer's  indicated  re- 
quirements. 

IV.  Price  and  Payment. 

(a)  Prior  to  the  effective  date  of  the  notification 
referred  to  in  Section  II  (a)  hereof,  the  base  price 
of  100  [86]  octane  aviation  gasoline,  specified  as 
Item  2  of  Exhibit  A  hereof,  shall  be  thirteen  and 
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one-quarter  cents  (0.1325)  per  gallon  f.o.b.  Seller's 
refinery  at  Watson,  California,  but  said  base  price 
shall  not  apply  from  and  after  the  effective  date  of 
the  notification  referred  to  in  Section  II  (a)  hereof. 

(b)  From  and  after  the  effective  date  of  the  no- 
tification referred  to  in  Section  II  (a)  hereof,  the 
base  price  of  100  octane  aviation  gasoline  in  accord- 
ance with  Item  3  of  Exhibit  A  hereof  purchased 
under  the  present  contract  and  under  the  prior  con- 
tract shall  be  thirteen  and  one-half  cents  (0.135) 
per  gallon  f.o.b.  Seller's  refinery  at  Watson,  Cali- 
fornia. 

(c)  Seller  represents  that  there  has  not  been  in- 
cluded in  its  computation  of  such  prices  any  allow- 
ance for  appreciation,  amortization  and  obsolescence 
in  excess  of  ten  percent  (10%)  per  annum  of  that 
portion  of  the  original  cost  of  its  existing  refining 
facilities  used  in  the  manufacture  of  said  100  octane 
aviation  gasoline  which  is  properly  allocable  to  such 
manufacture,  plus  ten  percent  (10%)  per  annum 
of  that  portion  of  the  original  estimated  cost  of  its 
proposed  additional  refining  facilities  to  be  used  in 
the  manufacture  of  said  100  octane  aviation  gasoline 
which  is  properly  allocable  to  such  manufacture. 
Nothing  in  the  preceding  sentence  shall  ])reclude 
Seller  from  using  a  different  rate  or  rates  for  tax 
and  accounting  purposes. 

(d)  Buyer  shall  pay  promptly,  but  not  later  than 
the  twentieth  (20th)  day  after  the  end  of  each  cal- 
endar month,  [87]  all  money  due  for  gasoline  de- 
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livered  to  it  by  Seller  during  said  month.  On  or 
before  the  tenth  (10th)  day  of  each  calendar  month, 
Seller  shall  render  to  Buyer  a  statement  setting 
forth  the  quantity  of  aviation  gasoline  delivered 
during  the  preceding  month,  the  i^rice  per  gallon, 
and  the  total  amount  to  be  paid  therefor.  Copies  of 
the  certificates  of  inspection  referred  to  in  Section 
IX  hereof  shall  accompany  the  aforesaid  monthly 
statements. 

V.    Price  Escalation. 

The  base  prices  of  100  octane  aviation  gasoline 
purchased  under  the  present  contract  and  under  the 
prior  contract  shall  be  subject  to  adjustment,  first, 
as  provided  in  Exhibit  B  hereof,  and  second,  as 
follows : 

(a)  The  said  base  prices  are  based  on  a  price  of 
One  Dollar  and  Eleven  Cents  ($1.11)  per  barrel  for 
twenty-six  degree  (26°)  A.P.I.  Signal  Hill  crude  de- 
liverable to  Seller  in  the  Signal  Hill  Field.  The  said 
prices  shall  be  increased  or  decreased  by  a  percent- 
age equal  to  one-half  the  percentage  increase  or  de- 
crease in  the  average  price  paid  for  such  crude  over 
or  imder  One  Dollar  and  Eleven  Cents  ($1.11)  per 
barrel  by  the  three  (3)  largest  purchasers  of  such 
crude  in  the  Signal  Hill  Field.  The  prices  posted 
for  such  crude  in  the  Signal  Hill  Field  should  con- 
stitute prima  facie  evidence  of  the  prices  paid  by 
such  purchasers. 

(b)  The  base  price  for  100  octane  aviation  gaso- 
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line  set  forth  in  Section  IV  (a)  hereof  shall  also  be 
increased  or  decreased  by  a  percentage  equal  to  one- 
half  the  percentage  increase  or  decrease  in  the  final 
monthly  wholesale  price  Index  [88]  Number  for 
''All  Commodities  other  than  Farm  Products  and 
Foods,"  as  now  published  by  the  Bureau  of  Labor 
Statistics.  United  States  Department  of  Labor,  over 
or  under  the  index  figure  of  ninety-three  and  five- 
tenths  (93.5)  (the  final  index  number  used  in  the 
prior  contract).  The  effective  date  of  a  change  in 
price  due  to  a  change  in  the  index  number  shall  be 
the  date  of  publication  by  the  Bureau  of  Labor  Stat- 
istics of  the  latest  final  monthly  index  number.  If 
said  index  shall  cease  to  be  issued,  the  parties  shall 
use  such  other  index  as  may  most  closely  approxi- 
mate the  discontinued  one,  and  if  they  shall  be  un- 
able to  agree  within  ten  (10)  days  after  notice  of 
such  discontinuance  as  to  the  index  to  be  substituted, 
the  determination  of  the  new  index  shall  be  made  by 
arbitration  under  Section  XI  hereof. 

(c)  The  base  price  for  100  octane  aviation  gaso- 
line set  forth  in  Section  IV  (b)  hereof  shall  also  be 
increased  or  decreased  by  a  percentage  equal  to  one- 
half  the  percentage  increase  or  decrease  over  or 
under  a  calculated  index  figure  which  is  the  weighted 
average  of  three  thousand  sixty-five  (3,065)  barrels 
per  calendar  day  at  ninety-three  and  five-tenths 
(93.5)  and  seven  thousand  one  hundred  thirty-five 
(7,135)  barrels  per  calendar  day  at  ninety-five  and 
eight-tenths  (95.8)  (the  i)resent  final  index  mun- 
ber).    The  effective  date  of  a  change  in  i)rice  due 
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to  a  change  in  the  index  number  shall  be  the  date  of 
publication  by  the  Bureau  of  Labor  Statistics  of  the 
latest  final  monthly  index  number. 

(d)  The  prices  hereinabove  set  forth  are  based 
upon  present  normal  methods  of  transporting  petrol- 
eum raw  materials  to  Seller's  refinery  at  Watson, 
California,  and  upon  [89]  a  normal  operation  of  that 
refinery,  in  which  substantial  quantities  of  motor 
fuel  and  other  products  must  necessarily  be  pro- 
duced and  sold  in  connection  with  the  production  of 
100  octane  aviation  gasoline.  If  it  becomes  necessary 
to  transport  petroleum  raw  materials  to  said  refinery 
by  other  than  present  normal  methods  thereby  in- 
curring additional  costs  of  transportation,  or  if 
through  an  abnormal  reduction  of  available  markets 
for  motor  fuel  and  petroleum  products  other  than 
100  octane  aviation  gasoline,  or  if  by  reason  of  any 
cause  or  condition  (whether  or  not  of  the  same  class 
or  kind)  resulting  directly  or  indirectly  from  the 
existence  of  a  state  of  war,  the  normal  functioning 
of  any  refinery  at  which  any  portion  of  the  100 
octane  aviation  gasoline  supplied  hereunder  is  manu- 
factured shall  be  interfered  with  to  such  an  extent 
that  in  the  opinion  of  Seller  the  cost  of  refining  100 
octane  aviation  gasoline  is  increased  in  respects 
other  than  those  corrected  by  adjustment  of  the  base 
price  under  the  above  paragraphs  (a),  (b),  and  (c). 
Seller  may  give  notice  to  Buyer  that  the  delivery  of 
100  octane  aviation  gasoline  will  be  reduced  in  an 
amount  sufficient  in  the  judgment  of  Seller  to  offset 
the  added  cost  of  refining  unless  Buyer  shall  agree 
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with  Seller  to  increase  the  price  paid  for  100  octane 
aviation  gasoline  by  an  amount  sufficient  to  offset 
such  increased  cost.  If  within  ten  (10)  days  after 
the  date  of  mailing  such  notice  Buyer  advises  Seller 
that  it  does  not  elect  to  take  such  reduced  output  and 
Buyer  and  Seller  are  unable  to  agree  upon  the 
amount  of  such  increase  in  price  within  ten  (10) 
days  thereafter,  Buyer  -may  give  notice  to  Seller 
that  it  desires  to  have  the  amount  of  such  increase 
fixed  by  arbitration  in  accordance  with  Section  XI 
hereof.  The  arbitrators  to  be  chosen  in  this  instance 
shall  be  persons  who  have  had  at  least  [90]  ten  (10) 
years'  experience  in  the  petroleum  business  and  who 
are  not  connected  with  either  of  the  parties  hereto. 
The  arbitrators  shall  be  directed  to  make  their  find- 
ings as  to  the  amount  and  effective  date  of  such  price 
increase  within  fifteen  (15)  days  after  the  appoint- 
ment of  the  last-appointed  arbitrator  and  if  no  de- 
cision is  reached  by  the  arbitrators  within  such 
period,  the  production  of  100  octane  aviation  gaso- 
line by  the  refinery  affected  may  be  reduced  as  above 
provided. 

(e)  In  making  adjustments  under  this  Section  Y, 
the  prices  to  be  adjusted  shall  be  those  prices  in  ef- 
fect immediately  prior  to  the  adjustment  and  such 
adjustment  shall  be  made  regardless  of  what  Seller's 
crude  inventory  may  be  at  the  time  of  such  adjust- 
ment. 

VI.    Duration  of  Contract. 

The  original  term  of  this  contract  shall  expire  at 
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midnight  on  the  last  day  of  the  last  thirty-six  (36) 
consecutive  calendar  months  after  the  effective  date 
of  the  notification  referred  to  in  Section  II  (a)  here- 
of, but  not  later,  in  any  event,  than  June  30,  1947. 
Buyer  shall  have  the  option  to  extend  this  contract 
for  two  (2)  successive  yearly  periods  beyond  the 
original  term  by  giving  notice  in  writing  to  Seller  of 
the  exercise  of  such  option  at  least  ninety  (90)  days 
prior  to  the  end  of  the  original  term  for  the  first 
yearly  extension  and  at  least  ninety  (90)  days  prior 
to  the  end  of  the  first  yearly  extension  for  the  second 
yearly  extension.  Upon  such  extension  the  obliga- 
tions to  purchase  and  receive  and  the  prices  to  be 
paid  shall  be  fixed  by  agreement  between  the  parties 
hereto  during  the  ninety  (90)  day  period  prior  to 
each  such  extension.  [91]  All  of  the  other  provisions 
of  this  contract  except  those  not  then  applicable  shall 
be  in  full  force  and  effect.  Section  VI  of  the  prior 
contract  is  hereby  superseded  and  cancelled,  except 
for  the  first  sentence  thereof. 

VII.  Advance  on  Account  of  Purchase  of  Gaso- 
line. 

(a)  In  addition  to  the  advance  payment  provided 
for  in  the  prior  contract.  Buyer  shall  make  an  ad- 
vance payment  to  Seller  on  account  of  the  pur- 
chase of  100  octane  aviation  gasoline  under  this  con- 
tract in  the  amount  of  Ten  Million  Seven  Hundred 
Eighty-one  Thousand  Two  Hundred  Forty-four 
Dollars  ($10,781,244.00)  which  shall  be  disbursed  in 
monthly  installments  as  the  construction  of  the  ex- 


Reconstruction  Finance  Corporation  139 

Exhibit  N — (Continued) 
panded  facilities  progresses.  The  first  installment 
shall  be  disbursed  in  the  amount  of  one-twelfth 
(l/12th)  of  said  Ten  Million  Seven  Hundred 
Eighty-one  Thousand  Two  Hundred  Forty-four  Dol- 
lars ($10,781,244.00)  immediately  following  the  ex- 
piration of  ninety  (90)  days  from  the  date  of  this 
contract  or  immediately  following  receipt  of  notice 
by  Buyer  from  Seller  of  Seller's  waiver  of  its  right 
to  terminate  this  contract  under  Section  XVII 
hereof,  whichever  event  shall  first  occur.  The  re- 
maining installments  shall  be  disbursed  when  Seller 
shall  deliver  to  Buyer  statements,  showing  only  prin- 
cipal items,  to  certify  that  it  has  expended,  or  firmly 
committed  itself  to  expend,  on  account  of  the  con- 
struction of  the  additional  expansion  of  facilities 
referred  to  in  Section  I  hereof  all  of  the  funds  there- 
tofore advanced  to  it  by  Buyer  and  in  addition  has 
so  expended,  or  firmly  committed  itself  to  expend, 
from  its  own  funds  not  less  than  thirty- three  and 
one-third  percent  (33-1/3 7o)  of  the  aggregate  of 
such  installments  advanced  by  Buyer.  Buyer  shall 
have  the  privilege  of  examining  Seller's  books  to 
verify  said  [92]  statements,  but  such  verification 
shall  not  be  a  condition  of  payments  by  Buyer.  If 
such  examination  shall  lead  to  any  disagreement,  it 
shall  be  settled  by  arbitration  under  Section  XI 
hereof. 

(b)  From  the  amount  due  Seller  for  deliveries 
of  100  octane  aviation  gasoline  for  each  of  the  first 
thirty-six  (36)  full  calendar  months  following  re- 
ceipt by  Buyer  of  Seller's  notification  of  completion 
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of  the  additional  expansion  of  facilities  referred  to 
in  Section  I  hereof,  Buyer  shall  deduct  and  retain 
the  sum  of: 

(1)  one  thirty-sixth  (l/36ths)  of  the  above 
advance  payment,  and 

(2)  interest  at  the  rate  of  two  percent  (2%) 
per  annum  on  outstanding  balances  of  such  ad- 
vance payment  accruing  subsequent  to  the  date 
of  receipt  by  Buyer  of  Seller's  notification  of 
completion  of  said  additional  expansion  of  fa- 
cilities ; 

provided  that  Buyer  shall  also  deduct  and  retain, 
with  respect  to  each  of  the  first  twelve  (12)  full  cal- 
endar months  after  the  date  of  receipt  of  such  noti- 
fication of  completion  the    sum  of: 

(1)  one-twelfth  (l/12th)  of  the  amount  of 
interest  at  the  rate  of  two  percent  (2%)  per 
annum  on  the  outstanding  balances  of  such  ad- 
vance payment  accrued  prior  to  and  including 
the  date  of  receipt  by  Buyer  of  Seller's  notifica- 

^    tion  of  completion  of  said  additional  expansion 
of  facilities;  and 

(2)  one-twelfth  (l/12th)  of  the  account  of 
the  [93]  credit,  if  any,  referred  to  in  paragraph 
(c)  of  this  Section  VII. 

The  above  deductions,  plus  the  deductions  under  the 
provisions  of  Section  VII  of  the  prior  contract  ac- 
cruing subsequent  to  the  effective  date  referred  to  in 
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Section  II  (a)  hereof,  shall  be  considered  as  pay- 
ment for  the  first  purchases  by  Buyer  in  each  of  the 
first  thirty-six  (36)  full  calendar  months  following 
the  effective  date  of  the  notification  referred  to  in 
Section  II  (a)  hereof. 

(c)  If,  by  reason  of  delay  in  the  completion  of  the 
expanded  facilities,  the  effective  date  of  the  notifica- 
tion referred  to  in  Section  II  (a)  hereof  shall  not 
be  at  least  thirty-six  (36)  months  prior  to  June  30, 
1947,  then  Seller  shall  repay  to  Buyer  one  thirty- 
sixth  (l/36tli)  of  the  principal  amount  of  the  ad- 
vance payment  for  each  month  or  fraction  thereof 
by  which  the  eff'ective  date  of  said  notification  is 
subsequent  to  July  1,  1944,  such  repayment  to  be 
credited  against  any  purchases  by  Buyer  of  100 
Octane  aviation  gasoline  hereunder  delivered  dur- 
ing each  of  the  twelve  (12)  full  calender  months  fol- 
lowing the  effective  date  of  said  notification;  pro- 
vided, however,  that  not  more  than  one-twelfth 
(1/1 2th)  of  such  credit  shall  be  taken  in  each  of  said 
twelve  (12)  full  calendar  months;  and  provided 
further  that  any  such  repayment  not  made  as  i)ro- 
vided  above  or  in  paragraph  (d)  of  this  Section  VII 
shall  be  made  by  Seller  to  Buyer  in  cash  on  expira- 
tion of  the  original  term  of  this  contract. 

(d)  In  the  event  of  Seller's  failure  to  deliver  suf- 
ficient 100  octane  aviation  gasoline  hereunder  fol- 
lowing the  effective  date  of  the  notification  referred 
to  in  Section  II  (a)  hereof,  due  to  reasons  other  than 
the  force  majeure  reasons  [94]  referred  to  in  Section 
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X  hereof,  to  permit  Buyer  to  recoup  in  any  month 
the  monthly  repayment  installment  as  provided  in 
paragraph  (b)  of  this  Section  VII,  the  unrecouped 
portion  of  the  monthly  repayment  installment  as 
aforesaid  shall  be  repaid  immediately  by  Seller  to 
Buyer  in  cash;  but  if  such  failure  was  due  to  such 
force  majeure  reason  then  the  repajrment  period 
provided  in  paragraphs  (b)  and  (c)  of  this  Section 
VII  shall  be  extended  one  month  for  each  month  in 
which  such  failure  due  to  such  force  majeure  reason 
occurred. 


VIII.  Liquidated  Damages  and  Limitation  of 
Liability. 

(a)  The  parties  mutually  agree  that  the  Seller 
would  be  seriously  damaged  in  the  event  that  Buyer 
should  breach  its  obligation  to  take  that  minimum 
quantity  of  100  octane  aviation  gasoline  herein 
agreed  upon  and  that  the  liquidated  damages  herein 
provided  for  are  not  in  the  nature  of  a  penalty  or 
forfeiture  and  that  they  reflect  allowance  for  the 
possible  cessation  of  war  prior  to  the  expiration  of 
the  original  term  of  the  contract.  If  Buyer  shall 
fail  to  purchase  sufficient  100  octane  aviation  gaso- 
line in  any  one  full  calendar  month  following  the 
effective  date  of  the  notification  referred  to  in  Sec- 
tion II  (a)  hereof  to  liquidate  the  total  of  the 
monthly  repayment  installments  under  this  contract 
and  the  prior  contract  (determined  as  provided  in 
paragraphs  (b)  and  (c)  of  Section  VII  hereof  and 
in  paragraphs  (b)  and  (c)  of  Section  VII  of  the 
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l^rior  contract),  Buyer  shall  have  the  privilege  to  de- 
duct and  retain  from  amounts  owing  to  Seller  for 
purchases  of  100  octane  aviation  gasoline  during  the 
next  succeeding  month,  over  and  above  amounts  suf- 
ficient to  liquidate  the  regular  monthly  repayment 
[95]  installments  for  such  month,  an  amount  up  to 
the  unrecouped  portion  of  the  monthly  repayment 
installments  for  the  preceding  month.  If  Buyer  so 
fails  to  make  recoupment,  as  aforesaid,  during  such 
succeeding  month,  then  Seller  shall,  upon  the  ex- 
piration of  such  month,  be  entitled  to  retain  as 
liquidated  damages  such  unrecouped  amount  plus 
interest  at  the  rate  of  two  percent  (2%)  per  annum 
on  such  unrecouped  amount  computed  from  the  first 
(1st)  day  of  the  preceding  month. 

(b)  The  foregoing  liquidated  damages  and  the 
liquidated  damages  provided  in  Section  VIII  of  the 
prior  contract  relate  solely  to  a  default  by  Buyer  in 
not  purchasing  the  stipulated  quantities  and  there 
shall  be  no  other  damages  for  any  failure  by  Buyer 
to  take  the  quantities  stipulated  in  Section  II  (a) 
of  the  prior  contract  and  Section  II  (a)  of  the  pres- 
ent contract.  Damages  for  any  other  default  by 
Buyer  and  for  any  default  by  Seller  shall  be  de- 
termined by  arbitration  under  Section  XI  hereof. 

IX.    Deliveries  and  Inspections. 

(a)  Seller  warrants  full  and  unencumbered  title 
to  all  gasoline  delivered  under  this  contract.  Title 
to  said  gasoline,  and  risk  of  loss  in  respect  thereof, 
shall  pass  from  Seller  to  Buyer  upon  deUvery  of  the 
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gasoline  at  the  intake  pipe  of  the  means  of  trans- 
portation, f.o.b.  Seller's  refine^ry  at  Watson,  Cali- 
fornia. 

(b)  Buyer  shall  take  delivery  of  said  gasoline  in 
tankers,  barges,  tank  cars,  or  tank  trucks  (tank 
truck  deliveries  to  be  not  in  excess  of  Seller's 
capacity  for  loading  tank  trucks  and  tank  car  de- 
liveries not  to  be  in  excess  of  two  thousand  [96] 
(2,000)  barrels  in  any  one  day)  all  to  be  supplied 
by  Buyer  at  its  own  cost  and  expense, 

(c)  Buyer  shall  give  notice  to  Seller  as  far  in  ad- 
vance as  practicable,  and  in  no  case  less  than  forty- 
eight  (48)  hours,  of  the  arrival  of  each  tanker  or 
barge  and  of  the  quantity  of  and  specifications  of 
the  gasoline  to  be  loaded.  Seller  shall  furnish  with- 
out cost  to  Buyer  berth  at  which  each  vessel  may 
safely  lie  afloat  together  with  all  connections  and 
facilities  for  loading,  and  shall  load  the  product  on 
board.  Deliveries  shall  be  made  in  accordance  with 
the  delivery  conditions  at  each  loading  point  which 
currently  are  in  effect  with  respect  to  deliveries 
made  at  such  point  to  other  customers. 

(d)  Seller  shall  furnish  certificates  of  inspection, 
by  a  licensed  inspector  satisfactory  to  the  parties 
which  shall  set  forth  the  quantity  and  quality  of  each 
shipment  of  gasoline.  Inspection  shall  be  based  on 
samples  taken  from  Seller's  storage  tanks  from 
which  the  product  is  delivered.  The  certificates  of 
inspection  shall  be  issued  in  five  counterparts,  one 
set  of  which  shall  accompany  the  relative  shipment, 
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one  of  which  shall  be  forwarded  forthwith  to  Buyer, 
a  third  submitted  to  Buyer  with  the  monthly  state- 
ment required  by  Section  IV  hereof,  a  fourth  set  of 
which  shall  be  delivered  forthwith  to  Seller,  and  a 
fifth  set  of  which  shall  be  delivered  forthwith  to  the 
authorized  officer  or  employee  of  the  War  Depart- 
ment or  Navy  Department  referred  to  in  paragraph 
(1)  of  this  Section  IX.    Buyer  may,  at  its  option, 
waive  the  requirements  of  inspection  by  a  hcensed 
inspector,  and  in  such  event,  and  in  case  of  ship- 
ments made   from  points    (other  than   refineries) 
where  no  licensed  inspector  [97]  is  available,  Seller 
shall  furnish  its  own  certificates  of  inspection,  which 
certificate  shall  be  controlling. 

(e)  Inspection  as  to  quantity  of  delivery  into  ves- 
sels shall  be  made  by  taking  the  temperature  and 
measuring  and  gauging  the  product  in  the  shore 
tanks  from  which  deliveiy  is  made  immediately  be- 
fore and  immediately  after  loading.    Inspection  as 
to   quantity  of   delivery  into   tank   cars   and   tank 
trucks  shall  be  made  in  accordance  with  the  accepted 
practices  of  the  trade.    Adjustment  in  volume  to  a 
sixty  degree  Fahrenheit  (60°F.)  basis  shall  be  made 
in   accordance   with   the   correction   tables   of   the 
United  States  Bureau  of  Standards  prevailing  at 
the  time  of  delivery  except  in  case  of  deliveries  of 
quantities  less  than  four  thousand  (4,000)  gallons 
into  tank  wagons,  in  which  case  no  adjustment  shall 
be  made. 

(f)  Inspection  as  to  quality  shall  be  made  accord- 
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ing  to  the  latest  standard  or  tentative  standard 
methods  of  the  American  Society  for  Testing  Ma- 
terials, wherever  applicable,  and  the  product  shall 
conform  as  to  quality  with  the  specifications  set  forth 
in  Exhibit  A  hereof. 

(g)  The  cost  of  product  inspection  shall  be  paid 
by  Seller  and  billed  separately  to  Buyer,  which  shall 
pay  such  cost,  except  when  Seller's  inspection  is  ac- 
cepted in  which  case  Seller  shall  assume  the  cost  of 
its  own  inspection. 

(h)  The  certificates  of  inspection  of  quantity  and 
quality  shall  be  accepted  by  Buyer  and  Seller  as  con- 
clusive for  invoice,  payment,  and  all  other  purposes 
,  of  this  contract. 

(i)  Should  any  such  certificate  indicate  a  failure 
of  the  product  shipped  to  conform  completely  to  the 
specifications  of  quality.  Buyer  may  nevertheless  ac- 
cept such  product  and  claim  an  adjustment  for  such 
deficiency ;  provided,  that  in  [98]  the  event  that  such 
a  claim  is  made  Seller  shall  be  notified  and  given  an 
opportunity  to  inspect  said  shipment  within  five  (5) 
days  after  arrival  at  destination  but  in  any  event 
before  unloading. 

( j )  Upon  request  by  Buyer,  Seller  shall  make  de- 
liveries of  100  octane  aviation  gasoline  under  this 
contract  in  appropriate  limited  quantities  to  points 
where  Seller  may  be  currently  engaged  in  making 
deliveries  of  aviation  gasoline  in  the  ordinary  course 
of  its  business.  The  delivery  costs  shall  be  paid  by 
Buyer  and  are  to  be  mutually  agreed  upon. 
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(k)  Seller  shall  not  be  obligated  to  procure  the 
100  octane  gasoline  to  be  delivered  hereunder  from 
any  source  other  than  its  Watson,  Calif ornia,  ■  re- 
finery. 

(1)  Until  further  notice  from  Buyer  to  Seller,  for 
the  purposes  of  this  Section  IX  any  officer  or  em- 
ployee of  the  War  Department  or  Navy  Department 
who  is  properly  authorized  to  accept  dehveries  of 
gasoline  for  his  Department  is  hereby  nominated  as 
agent  for  Buyer  and  authorized  to  take  delivery  of 
aviation  gasoline  hereunder,  to  waive  the  aforesaid 
requirements  of  inspection  by  a  licensed  inspector, 
and  to  receipt  on  behalf  of  Buyer,  in  a  manner  ap- 
proved by  Buyer,  for  deliveries  of  such  aviation 
gasoline  from  Seller  to  Buyer. 

X.    Force  Majeure. 

Seller  shall  not  be  liable  for  delays  or  defaults  in 
its  performance  under  this  contract  due  to  causes 
beyond  its  control  and  without  its  fault  or  negli- 
gence, including,  but  not  restricted  to,  acts  or  re- 
quests of  the  Government,  or  of  any  Governmental 
officer  or  agent  purporting  to  act  under  authority, 
floods,  fires,  epidemics,  quarantine  restrictions, 
strikes,  freight  embargoes  and  faikires,  exliaustion 
or  unavailability,  or  [99]  delays  in  delivery,  of  any 
product,  service  or  material  necessary  in  the  expan- 
sion of  the  facilities  contemplated  by  Section  I  here- 
of, or  in  tlie  manufacture  and  delivery  of  aviation  ' 
gasoline  deliverable  hereunder,  inchiding  crude  oil, 
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supplies,  raw  materials,  ingredients  and  lead  tetra- 
ethyl. 

XI.    Arbitration. 

In  case  of  any  disagreement  between  Buyer  and 
Seller  as  to  any  right,  obligation,  term,  or  provisions 
of  this  contract,  including  any  disagreement  as  to 
the  price  to  be  paid  for  gasoline  to  be  delivered  here- 
under, the  parties  shall  make  an  earnest  effort  to 
settle  such  disagreement  to  their  mutual  satisfaction. 
If  such  effort  be  unsuccessful,  then  either  party  may 
cause  such  disagreement  to  be  submitted  for  de- 
termination by  arbitrators  by  giving  to  the  other 
party  a  notice  in  writing  or  by  telegraph  to  that 
effect  and  giving  the  name  of  the  arbitrator  chosen 
by  the  party  giving  the  notice.  Within  five  (5)  days 
after  receipt  of  such  notice  of  arbitration,  the  other 
shall,  in  writing  or  by  telegraph,  name  the  arbitrator 
chosen  by  such  party,  and  within  five  (5)  days  after 
the  appointment  of  the  second  arbitrator,  an  addi- 
tional arbitrator  shall  be  selected  by  the  two  (2) 
arbitrators  theretofore  appointed,  provided,  how- 
ever, if  one  of  the  parties  shall  have  failed  to  ap- 
point an  arbitrator  as  hereinbefore  provided,  the  sole 
arbitrator  shall  arbitrate  the  disagreement  alone.  If 
two  (2)  arbitrators  shall  have  been  apjiointed  as 
aforesaid  and  shall  have  failed  to  select  an  addi- 
tional arbitrator  within  the  above  stated  time,  the 
additional  arbitrator  shall  be  appointed  by  the  per- 
son who  at  the  time  is  the  Senior  Judge  of  the 
United  States   Circuit  Court  of  Appeals  for  the 
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Ninth  Circuit,  acting  in  his  individual  and  not  judi- 
cial capacity,  upon  application  therefore  by  either  of 
the  parties.   The  decision  of  [100]  a  majority  of  the 
arbitrators  so  appointed,  or  if  either  party  shall  have 
failed  to  appoint  an  arbitrator  as  aforesaid,  the  de- 
cision of  the  sole  arbitrator  shall  be  final  and  bind- 
ing on  the  parties  for  all  purposes.    Each  party  shall 
pay  the  cost  and  expenses  of  the  arbitrator  ap- 
pointed by  such  party,  and  the  other  costs  and  ex- 
penses of  the  arbitration,  including  the  cost  and  ex- 
penses of  the  additional  arbitrator,  shall  be  paid  by 
the  party  to  the  arbitration  whose  claim  is  not  sus- 
tained or  if  partially  sustained  the  costs  shall  be 
apportioned.    Pending  such  determination  of  every 
disagreement  as  to  the  price  to  be  paid  for  gasoline 
delivered  hereunder.  Buyer  shall,  upon  contesting 
any  price  claimed  by  Seller  to  be  due,  pay  the  price 
which  Buyer  alleges  to  be  due  and  shall  immediately 
upon  such  determination  pay  any  balance  found  by 
mutual  agreement  or  by  said  arbitrators  to  be  due. 

XII.    Taxes. 

(a)  Buyer  shall  pay  in  addition  to  the  prices  as 
established  in  Sections  IV  and  V  hereof,  any  new 
or  additional  taxes,  fees,  or  charges,  other  than  in- 
come, excess  profits,  or  corporate  franchise  taxes, 
which  Seller  may  be  required  by  any  nnmici])al, 
state,  or  federal  law  in  the  United  States  or  any 
foreign  country  to  collect  or  pay  by  reason  of  the 
j)roduction,  manufacture,  sale  or  delivery  of  tlie 
commodities  delivered  hereunder.    Buyer  shall  also 
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pay  any  such  taxes  on  crude  petroleum,  or  the  trans- 
portation thereof,  to  the  extent  such  taxes  result  in 
increased  cost  of  the  commodities  dehvered  here- 
under not  compensated  for  by  Section  Y  hereof. 

(b)  Buyer  shall  also  pay  in  addition  to  the  prices 
as  established  in  Section  IV  and  V  hereof,  any  now 
existing  taxes,  [101]  fees,  or  charges  measured  by 
the  volume  or  sales  price  of  the  aviation  gasoline  de- 
livered hereunder,  imposed  upon  Seller  by  reason  of 
the  production,  manufacture,  storage,  sale  or  de- 
livery of  such  gasoline,  unless  Buyer  or  Seller  is  en- 
titled to  exemption  from  a  given  tax,  fee  or  charge 
by  virtue  of  Buyer's  governmental  status;  it  being 
understood  that  Buyer  now  believes  that  both  Buyer 
and  Seller  are  entitled  to  such  exemption.  Seller 
represents  that  the  taxes,  fees  and  charges  referred 
to  in  this  jjaragraph  have  not  been  included  in  its 
computation  of  costs  on  which  the  prices  set  forth 
in  Section  IV  hereof  are  based. 

(c)  If  in  any  case  the  parties  cannot  agree  on 
the  question  as  to  whether  or  not  Buyer  or  Seller  is 
entitled  to  exemption  from  a  given  tax,  fee  or  charge 
by  virtue  of  Buyer's  governmental  status,  the  bur- 
den shall  be  upon  Buyer  to  obtain  a  ruling  in  writ- 
ing from  a  duly  constituted  and  authorized  govern- 
mental tax  authority  as  to  such  exemption.  Until 
such  ruling  is  obtained  Buyer  shall  pay  the  amount 
of  the  tax  to  Seller  or  to  the  appropriate  tax  col- 
lecting agency  or  make  satisfactory  arrangements 
with  such  tax  collecting  agency. 
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(d)  Any  addition  of  taxes  to  the  prices  as  estab- 
lished in  Sections  IV  and  V  hereof  shall  not  be  con- 
sidered in  arriving  at  the  value  of  the  gasoline  de- 
livered hereunder  in  connection  with  those  portions 
of  the  contract  referring  to  liquidated  damages,  re- 
payment of  advance  or  recoupment  of  advance,  and 
such  taxes  shall  be  shown  separately  and  be  in  ad- 
dition to  the  price. 

XIII.  Notices. 

Any  notice  to  be  given  hereunder  shall  be  in  writ- 
ing [102]  and  may  be  personally  delivered  or  sent 
by  cable,  telegram  or  registered  mail  to  the  party 
for  whom  intended  at  the  address  of  such  party  as 
specified  above.  A  notice  personally  delivered  to 
either  party  must  be  personally  delivered  to  an  of- 
ficer or  manager  thereof.  Notice  by  registered  mail 
shall  be  deemed  to  have  been  given  at  the  expiration 
of  that  time  after  mailing  which  is  normally  re- 
quired by  the  postal  authorities  to  make  delivery. 
Cabled  or  telegraphed  notice  shall  be  deemed  given 
the  day  after  sending  the  cable  or  telegram.  Each 
party  shall  immediately  send  to  the  other  by  regular 
mail  confirming  copies  of  any  notices  sent  by  cable, 
telegraph  or  air  mail.  Either  party  may  by  notice 
as  aforesaid  change  its  address  for  notices  tliere- 
after. 

XIV.  Entirety  of  Contract. 

This  instrument  contains  the  entire  aureoment  be- 
tween the  parties  in  respect  of  the  subj(»ct  matter 
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and  there  are  no  conditions,  warranties,  representa- 
tions or  stipulations  relating  thereto  which  are  not 
merged  herein.  The  right  of  either  party  to  require 
strict  performance  shall  not  be  affected  by  any  pre- 
vious waiver  or  course  of  dealing,  unless  such  waiver 
be  in  writing  signed  by  an  officer  or  other  duly  au- 
thorized person  and  specify  a  duration  sufficient  in 
time  to  embrace  the  matter  in  question.  No  modi- 
fication shall  be  binding  unless  in  writing  and  signed 
by  officers  of  the  parties.  Authorization  or  ratifica- 
tion by  the  boards  of  directors  of  the  parties  shall 
not  be  required  in  respect  of  modifications. 

XV.  Assignability. 

This  contract  shall  be  binding  upon,  and  shall 
inure  to  the  benefit  of,  the  successors  and  assigns  of 
the  respective  [103]  parties  hereto;  provided,  how- 
ever, neither  party  shall  have  the  right  to  assign 
this  contract  without  the  written  consent  of  the  other 
party,  except  that  Buyer  may  assign  to  any  other 
government-owned  corporation  in  which  event  Buyer 
shall  remain  liable. 

XVI.  Statutory  Compliance. 

(a)  In  carrying  out  this  contract  Seller  agrees  to 
comply  with,  and  give  all  stipulations  and  repre- 
sentations required  by  applicable  Federal  laws  and 
further  agrees  to  require  such  compliances,  rej^re- 
sentations,  and  stipulations  with  respect  to  any  con- 
tract entered  into  by  it  with  others  incidental  to  or 
in  connection  with  this  contract  as  may  be  required 
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by  applicable  Federal  laws ;  and  notwithstanding  the 
generality  of  the  foregoing,  Seller  further  agrees 
that  in  the  performance  of  this  contract  it  will  not 
discriminate  against  any  worker  became  of  race, 
creed,  color  or  national  origin. 

(b)  Seller  is  a  corporation  and  this  contract  is 
made  with  it  for  its  general  benefit  and  no  Member 
of,  or  Delegate  to  Congress,  or  Resident  Commis- 
sioner shall  be  admitted  to  any  share  or  part  of  this 
contract  or  to  any  benefit  that  may  arise  therefrom 
in  violation  of  the  law  of  the  United  States  cover- 
ing such  matters. 

XVII.    Right  to  Terminate. 

Seller  shall  have  the  right  to  terminate  this  con- 
tract within  ninety  (90)  days  of  the  date  thereof, 
unless  within  said  ninety  (90)  days  it  shall  receive 
all  governmental  assistance  which  is  available  or 
necessary  for  the  prompt  completion  of  the  expanded 
facilities  which  Seller  will  erect  and  install  here- 
under, including,  without  limitation,  priorities  and 
allocations  necessary  [104]  for  obtaining  materials, 
equipment,  supplies  and  crude  petroleum,  and  assur- 
ances from  the  Treasury  Department,  in  the  form 
of  closing  agreements,  that  the  advance  j)ayment 
provided  for  in  Section  VII  hereof,  or  any  part 
thereof,  will  not  be  treated  as  taxable  income  upon 
receipt  by  Seller,  but  that  the  ratable  portions  there- 
of will  be  treated  as  amounts  received  for  products 
supplied,  when  and  as  such  ratable  portions  are 
credited  for  that  purpose  hereunder.   Failure  so  to 
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terminate  shall  not  constitute  a  waiver  of  any  other 
rights  of  Seller, 

In  Witness  Whereof,  the  parties  hereto  have  ex- 
ecuted this  contract  as  of  the  date  and  year  first 
above  written. 

DEFENSE  SUPPLIES 

CORPORATION, 

By   /s/    H.  A.  MULLIGAN, 

President. 

Attest : 

/s/    H.  H.  TURNER, 

Secretary. 

RICHFIELD  OIL  COR- 
PORATION, 

[Seal]       /s/     CHAS.  S.  JONES, 

President. 
Attest : 
[Seal]      /s/     C.  B.  BONNER, 

Secretary.  [105] 
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Rubber  Reserve  Company 
Washington,  D.  C. 
Gentlemen : 

Rubber  Reserve  Comi^any  now  has,  and  expects 
from  time  to  time  to  have,  on  hand  at  its  various 
styrene  plants  quantities  of  ethylbenzene,  in  excess 
of  its  own  requirements,  which  it  is  willing  to  make 
available  to  your  Company  and  others  engaged  in 
producing  100-octane  gasoline  for  sale  to  Defense 
Supplies  Corporation. 

Accordingly,  at  the  request  of  the  Petroleum  Ad- 
ministrator for  War,  and  until  further  written  no- 
tice, Rubber  Reserve  Company  (hereinafter  called 
''Seller")  hereby  proposes  to  sell  to  your  Company 
(hereinafter  called  "Buyer")  such  quantities  of 
ethylbenzene  as  Buyer  may  request  in  the  following 
manner,  and  subject  to  the  following  terms  and  con- 
ditions : 

1.  The  purchase  price  of  all  ethylbenzene  sold  and 
delivered  to  Buyer  hereunder  shall  be  96c  per  gallon, 
f.o.b.  Seller's  producing  plant,  the  pajmient  of  such 
price  to  be  discharged  in  the  manner  provided  by 
paragraph  7  hereof. 

2.  All  ethylbenzene  sold  hereimder  shall  be  of  a 
grade  and  quality  suitable  for  use  as  a  substitute  for 
cumene  in  the  production  of  100-octane  gasoline  for 
sale  to  Defense  Supplies  Corporation. 

3.  Seller  shall  be  the  sole  judge  of  the  quantity, 
if  any,  of  ethylbenzene  in  excess  of  its  own  require- 
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ments  which  shall  be  available  from  time  to  time  for 
sale  hereunder,  and  shall  have  the  right  to  apportion 
the  available  quantity,  in  any  manner  it  chooses, 
among  any  or  all  of  the  companies  referred  to  in 
the  first  paragraph  hereof. 

4.  Buyer  shall  issue  and  forward  to  the  Admin- 
istration Division,  Rubber  Reserve  Company,  Wash- 
ington 25,  D.  C,  purchase  orders  in  triphcate  cover- 
ing the  quantity  of  ethylbenzene  which  it  desires  to 
purchase  from  time  to  time.  Said  purchase  orders 
shall  incorporate  by  reference  the  provisions  of  this 
letter  which  shall  supersede  any  conflicting  pro- 
visions contained  in  said  purchase  orders,  and  such 
purchase  order  shall  constitute  a  separate  agreement 
for  the  purchase  and  sale  of  the  quantity  of  ethyl- 
benzene  indicated  therein. 

5.  Title  to  all  ethylbenzene  sold  hereunder  shall 
pass  to  Buyer  upon  delivery  to  the  custody  of  the 
carrier  designated  in  Buyer's  purchase  order.  Buyer 
shall  issue  appropriate  shipping  [106]  instructions 
to  Seller,  but  it  is  understood  that  it  shall  be  the 
responsibility  of  Buyer  to  furnish  all  tank  cars, 
truck  tanks,  tankers,  barges  or  other  containers 
necessary  for  shipments  hereunder. 

6.  All  shipments  shall  be  corrected  to  volume  at 
60°F.,  with  a  temperature  correction  factor  of  .0005 
per  degree  Fahrenheit.  Barge  and  tanker  shipments 
shall  be  measured  by  commercial  inspectors  engaged 
by  Seller  at  Buyer's  expense  unless  such  inspection 
is  expressly  waived  by  the  Buyer,  in  which  case 
Seller's  measurement  shall  control.    Rail  or  truck 
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shipments  shall  be  measured  on  the  basis  of  volume 
in  cars  or  trucks. 

7.  In  full  consideration  for  the  sale  and  delivery 
of  all  ethlybenzene  purchased  hereunder,  the  obliga- 
tions of  Buyer  shall  be  as  follows : 

(a)  Buyer  shall  make  payment  to  Seller  of  the 
amount  of  17c  per  gallon  within  thirty  (30)  days 
after  the  date  of  shipment; 

(b)  Buyer  shall  file  with  Defense  Supplies  Cor- 
poration appropriate  claims  for  reimbursement  with 
respect  to  all  aviation  gasoline  produced  by  Buyer 
containing  ethlybenzene  sold  and  delivered  to  Buyer 
hereunder,  each  such  claim  to  reflect  the  delivered 
cost  of  such  ethlybenzene  based  upon  the  price  speci- 
fied herein  of  96c  per  gallon,  f.o.b.  the  producing 
plant,  and  each  such  claim  to  be  accompanied  by  an 
appropriate  notation  identifying  the  portion  thereof 
reflecting  such  ethylbenzene  cost  with  an  appropri- 
ate sub-division  reflecting  separately  and  identify- 
ing the  amount  which  is  the  subject  of  the  assign- 
ment required  by  subparagraph  (c)  hereof;  it  being 
understood  that  such  claim  wdll  be  so  submitted  to 
Defense  Supplies  Corporation  in  pursuance  of  the 
provisions  of  the  existing  contract  between  Buyer 
and  Defense  Supplies 'Corporation  covering  the  pur- 
chase of  aviation  gasoline; 

(c)  Buyer,  by  the  submission  of  the  related  pur- 
chase order  as  hereinabove  provided,  sliall  be 
deemed  to  have  assigned  and  agreed  to  assign  to 
Seller,  but  only  to  the  extent  of  that  portion  repre- 
sented by  the  difference  between  96c  and  17c  per 
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gallon  of  ethylbenzene  covered  thereby,  any  and  all 
claims  filed  or  required  to  be  filed  by  Buyer  under 
the  [107]  provisions  of  subparagraph  (b)  hereof, 
with  the  right  in  Seller  to  reassign  such  claims  to 
Defense  Supplies  Corporation  or  to  any  other 
Agency  of  the  U.  S.  Government;  and  for  the  fore- 
going purposes,  Buyer  Likewise  shall  be  deemed  to 
have  authorized  and  directed  Defense  Supplies  Cor- 
poration to  remit  to  Seller,  or  to  its  assignee,  but 
only  to  the  extent  aforesaid,  the  amounts  of  any  and 
all  such  claims;  and 

(d)  In  the  event  that  the  net  amount  of  any  claim 
filed  by  Buyer  under  the  provisions  of  sub-para- 
graph (b)  hereof  is  less  than  the  amount  obtained  by 
multiplying  by  79c  the  number  of  gallons  of  ethyl- 
benzene  covered  by  such  claim.  Buyer  shall,  at  the 
time  such  claim  is  so  filed,  forthwith  remit  to  Seller 
the  amount  of  such  difference.  In  the  further  event 
that  the  net  amount  of  any  such  claim  is  allowed  by 
Defense  Supplies  Corporation  (upon  the  advice  of 
the  Petroleum  Administrator  for  War)  is  less  than 
the  amount  obtained  by  multiiDlying  by  79c  the  nmn- 
ber  of  gallons  of  ethylbenzene  covered  by  such  claim, 
then  Buyer  shall,  at  the  time  such  claim  is  allowed, 
remit  to  Seller  the  amount  of  such  difference  less 
any  amount  previously  remitted  to  Seller  with  re- 
spect to  such  claim  pursuant  to  the  first  sentence  of 
this  subparagraph  (d)  ;  provided,  however,  that  to 
the  extent  such  latter  difference  is  attributable  to  a 
reduction  by  Defense  Sui3plies  Corporation  (upon 
the  ad^dce  of  the  Petroleum  Administrator  for  War 
in  the  allowance  for  the  price  of  ethylbenzene  as 
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reflected  in  such  claim  as  so  filed,  Buyer  shall  be  re- 
lieved of  the  obligation  to  make  such  latter  remit- 
tance ; 

it  being  miderstood  that  upon  performance  by  Buyer 
of  all  of  the  obligations  set  forth  in  the  foregoing 
subparagraphs  (a),  (b),  (c),  and  (d),  Buyer  shall 
have  no  further  obligation  with  respect  to  any  ethyl- 
benzene  sold  and  delivered  to  Buyer  hereunder. 

8.  Buyer  warrants  that  all  ethylbenzene  pur- 
chased hereunder  shall  be  used  by  Buyer  solely  in 
the  production  of  100-octane  gasoline,  or  components 
thereof,  for  sale  to  Defense  Supplies  Corporation,  or 
its  nominee,  except  as  otherwise  authorized  by  De- 
fense Supplies  Corporation. 

9.  It  is  understood  that,  since  no  tax  is  included 
in  the  purchase  price.  Buyer  will  reimburse  Seller 
for  all  taxes  which  Seller  may  be  required  to  pay  in 
connection  with  any  sale  hereunder. 

10.  No  member  of  or  delegate  to  the  Congress  of 
the  United  States  shall  be  admitted  to  any  share  or 
part  of  this  arrangement,  or  to  any  benefit  arising' 
therefrom,  but  this  provision  shall  not  be  construed 
to  extend  to  this  [108]  arrangement  if  made  with 
a  corporation  for  its  general  benefit.  Buyer  shall 
not  discriminate  against  any  employee  or  applicant 
for  employment  because  of  race,  creed,  color,  or  na- 
tional origin. 

To  facilitate  an  orderly  scheduling  of  the  ])roduc- 
tion  of  the  ethylbenzene  to  be  sold  hereunder,  it  is 
requested  that  purchase  orders  be  forwarded  as  soon 
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in  advance  of  the  desired  shipping  date  as  possible. 
Every  effort  will  be  made  to  fill  orders  from  plants 
situated  nearest  to  destination,  but  no  representation 
is  made  that  any  order  shall  be  so  filled. 

It  is  intended  that  the  foregoing  proposal  shall 
supersede  the  one  relating  to  the  same  subject  which 
was  set  forth  in  Rubber  Reserve  Con^any's  letter 
of  June  22,  1944. 

Very  truly  yours, 

RUBBER  RESERVE  COMPANY, 

By    

Its [109] 


EXHIBIT  P 

AGREEMENT 

Whereas,  at  the  request  of  War  Department, 
Navy  Department,  and  Petroleum  Administration 
for  War  (hereinafter  called  Army,  Navy,  and  PAW, 
respectively).  Defense  Supphes  Corporation  (here- 
inafter called  DSC)  has  entered  into  contracts  under 
which  it  has  agreed  to  purchase  from  various  re- 
finers quantities  of  aviation  gasoline  commonly  re- 
ferred to  as  "100  octane  aviation  gasoline"  (herein- 
after called  gasoline,  except  as  otherwise  specifically 
indicated),  and  has  or  will  have  options  to  cause 
certain  additional  gasoline  to  be  manufactured  and 
sold  to  it,  the  grades  and  specifications  of  said  gaso- 
line to  be  approved  from  time  to  time  by  the  Aero- 
nautical Board  and  administered  by  PAW;  and 
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Whereas,  it  is  contemplated  that  DSC,  pursuant 
to  recommendation  by  PAW,  will  enter  into  addi- 
tional contracts  for  the  purchase  of  gasoline  to  the 
end  that  substantially  the  entire  available  produc- 
tion thereof  will  be  under  contract  to  DSC ;  and 

WHiereas,  the  parties  intend  that  supplies  of  gaso- 
line shall  be  made  available  only  to  Army,  Navy 
(acting  for  itself  and  for  Lend-Lease  Administra- 
tion), and  certain  other  approved  purchasers  pur- 
suant to  allocation  by  the  Aviation  Petroleum  Prod- 
ucts Allocations  Committee  (an  existing  committee, 
hereinafter  called  APPAC,  comprising  representa- 
tives of  Army,  Navy,  PAW,  and  the  British  Gov- 
ernment) ;  and 

Whereas,  the  parties  hereto  did  on  December  19, 
1942,  execute  an  agreement  establishing  a  procedure 
under  which  gasoline  was  to  be  purchased  by  DSC 
and  to  be  sold  to  Army  and  Navy  and  other  approved 
purchasers,  said  agreement  being  effective  from 
January  1,  1943,  through  June  30,  1943 ;  and 

Whereas,  it  is  deemed  necessary,  for  the  effective 
prosecution  of  the  war,  to  continue  that  procedure, 
with  certain  modifications,  for  a  further  period ;  and 

Whereas,  the  parties  desire  that  any  money  bal- 
ances due  Army  and  Navy  in  accordance  witli  the 
aforesaid  agreement  of  December  19,  1942,  as  of  the 
date  of  its  expiration  be  applied  to  the  purchase  by 
Army  and  Navy  of  gasoline  under  this  agreement; 

Now  Therefore,  It  is  agreed  by  Army,  Navy, 
PAW,  and  DSC,  as  follows: 
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1.  Any  money  balances  due  Army  and  Navy  from 
DSC  as  of  June  30,  1943,  in  accordance  with  para- 
graph 1  of  the  agreement  of  December  19,  1942,  re- 
ferred to  above  shall  be  retained  by  DSC  as  ad- 
vances against  the  purchase  price  to  Army  and  Navy, 
respectively,  of  gasoline  to  be  sold  and  delivered  to 
them  by  DSC  during  the  period  July  1, 1943,  through 
June  30,  1944,  hereunder.  Adjustments  in  the 
amount  of  such  advances  may  be  made  during  the 
effective  period  of  this  agreement  with  the  mutual 
approval  of  (1)  DSC  and  the  Contracting  Officer, 
Materiel  Command,  Army  Air  Forces,  Wright  Field, 
Dayton,  Ohio,  in  the  case  of  Army;  or  (2)  DSC  and 
the  Paymaster  General,  Navy  Department,  Wash- 
ington, D.  C,  in  the  case  of  Navy.  Upon  expiration 
or  termination  of  this  agreement  any  unliquidated 
balances  of  such  advances  from  Army  and  Navy 
shall  be  applied  respectively  against  any  payments 
then  due  DSC  from  Army  and  Navy  for  the  sale  and 
delivery  to  them  by  DSC  of  gasoline  hereunder  and 
the  remaining  balances,  if  any,  shall  be  repaid  by 
DSC  to  Army  and/or  Navy  as  the  case  may  be. 

2.  DSC  appoints  Army  and  Navy,  or  either  of 
them,  through  their  proper  officers  or  employees,  its 
agents  to  accept  for  its  account  deliveries  of  all 
gasoline,  to  receipt  on  behalf  of  DSC  for  the  same, 
and  to  redeliver  all  or  part  thereof  in  accordance 
with  the  provisions  of  this  agreement.  As  used 
herein,  "proper  officers  or  employees"  are  defined  as 
any  officer  or  employee  of  Army  or  Navy  who  is 
properly  authorized  to  accept  deliveries  of  gasoline 
for  his  Department.  [Ill] 
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3.  Purchase  of  gasoline  from  DSC  will  be  subject, 
as  to  quantity  and  end  user,  to  determinations  and 
allocations  of  APPAC  and,  as  to  refinery  source,  to 
release  by  PAW.  Army  and  Navy  may  purchase  and 
accept  delivery  of  gasoline  from  DSC  at  such  re- 
fineries in  quantities  no'  greater  than  those  allocated 
by  APPAC.  Army  and  Navy  reserve  the  right  to 
purchase  gasoline  from  DSC  for  delivery  to  pur- 
chasers or  consumers  other  than  Army  and  Navy. 

4.  When,  from  time  to  time,  Army  or  Navy  wishes 
to  i^rovide  for  delivery  of  all  or  part  of  the  gasoline 
allocated  to  it,  at  points  other  than  the  refinery  of 
manufacture,  such  gasoline  shall  be  resold  by  DSC 
to  any  refiner  or  distributor  designated  by  Army  or 
Navy  for  distribution  and  sale  to  them  at  the  re- 
quired destination.  Sales  by  DSC  to  such  refiners 
or  distributors  shall  be  made  at  the  prices  established 
in  accordance  with  paragraph  11  of  this  agreement, 
and,  except  for  refiners  having  contracts  with  DSC 
for  the  purchase  and  sale  of  gasoline  manufactured 
by  them,  shall  be  for  cash  at  the  option  of  DSC. 

5.  Where  gasoline  has  been  allocated  by  APPAC 
for  delivery  to  consumers  other  than  those  named 
in  this  agreement,  any  refiner  having  a  contract  with 
DSC  for  the  purchase  and  sale  of  gasoline  may  pur- 
chase from  DSC,  at  the  prices  established  in  accord- 
ance with  paragraph  11  of  this  agreement,  the  gaso- 
line so  allocated,  for  delivery  to  such  other  consum- 
ers or  to  their  designated  suj^pliers. 

6.  Deliveries  to  Army,  Navy,  refiners  or  distribu- 
tors made  in  accordance  with  paragraphs  3,  4  and  5 
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above  shall  take  effect  immediately  after  acceptance 
of  delivery  for  the  account  of  DSC  in  accordance 
with  paragraph  2  above.  Receipts  in  the  form  at- 
tached hereto  as  Exhibit  A  (or  any  approved  re- 
vision thereof)  shall  be  issued  indicating  delivery 
to  and  redelivery  from  DSC.  [112] 

7.  Delivery  of  gasoline  and  passage  of  title  from 
DSC  to  Army  or  Navy  at  the  refinery  will  be  consid- 
ered as  having  been  made  when  gasoline  passes 
through  the  intake  pipe  of  a  vessel,  when  a  loaded 
tank  car  is  turned  over  to  a  railroad  company,  or 
when  loading  of  a  truck  is  completed,  as  the  case 
may  be.  Title  to  gasoline  being  resold  to  refiners  or 
distributors  in  accordance  with  paragraphs  4  and 
5  above  will  pass  to  them  on  the  issuance  in  their 
behalf  to  DSC  of  the  receipts  provided  for  in  para- 
graph 6  above. 

8.  Army  and  Navy  assume  responsibility  for 
scheduling  deliveries  of  all  gasoline  purchased  by 
them  from  DSC.  All  arrangements  for  transporta- 
tion and  for  the  furnishing  of  transportation  fa- 
cilities will  be  made  by  Army,  Navy,  refiners  or  dis- 
tributors for  the  gasoline  redelivered  to  each  in  ac- 
cordance with  paragraphs  3,  4  and  5  above.  DSC 
will  not  be  liable  for  the  payment  of  any  transporta- 
tion charges  for  moving  gasoline.  Such  charges  will 
be  borne  by  Army  and  Navy  or  by  customers  pur- 
chasing gasoline  from  them  or  from  refiners  or 
distributors  since  all  deliveries  to  and  by  DSC  will 
be  made  at  the  refineries  as  provided  in  paragraph 
7  hereof.  Army  and  Navy  are  hereby  authorized  by 
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DSC  to  take  advantage  of  provisions  of  contracts 
between  DSC  and  refiners  for  utilization  of  refiners' 
delivery  facilities  and  services. 

9.  For  all  gasoline  purchased  by  them  from  DSC, 
Army  or  Navy,  as  the  case  may  be,  will  give  all  no- 
tices of  delivery  required  of  DSC  by  the  various  con- 
tracts. 

10.  DSC,  Army  and  Navy  agree  that  the  Certi- 
ficates of  Inspection  of  quantity  and  quality  of  each 
shipment  to  Army  and  Navy  issued  by  a  licensed  in- 
spector satisfactory  to  DSC  shall  be  acceptable  for 
invoicing  and  payment.  The  Certificate  of  Inspec- 
tion and  the  Receipt  (Exhibit  A)  will  be  prepared 
in  five  counterparts  and  distributed  as  follows :  [113] 

One  set  will  accompany  the  shipment. 

One  set  will  be  forwarded  to  DSC. 

One  set  will  accompany  a  monthly  statement 
mailed  to  DSC  showing  all  gasoline  delivered  dur- 
ing the  preceding  month. 

One  set  will  be  delivered  to  the  seller. 

One  set  will  be  delivered  to  the  Air  Service  Com- 
mand, Army  Air  Forces,  Attention  Fuels  and  Lubri- 
cants Branch,  Patterson  Field,  Fairfield,  Ohio,  or 
to  the  Fuel  Division,  Bureau  of  Supi)lies  and  Ac- 
counts, Navy  Department,  Washington,  D.  C,  as  the 
case  may  be. 

DSC  will  waive  the  requirement  that  a  licensed 
inspector  inspect  the  gasoline  and  issue  a  Certificate 
of  Inspection  provided  that  an  authorized  inspector 
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or  other  authorized  employee  of  Army  or  Navy  ac- 
cepts delivery  and  provided  further  that,  upon  ac- 
ceptance of  the  gasoline  under  these  circumstances, 
the  authorized  inspector  or  authorized  employee  is- 
sues a  signed  statement  to  DSC  with  respect  to  each 
shipment  so  accepted  indicating  that  the  require- 
ment for  the  inspection  and  Certificate  of  Inspection 
by  a  licensed  inspector  has  been  waived  by  him.  The 
receipt  attached  as  Exhibit  A  will  be  acceptable  for 
this  purpose. 

11.  The  prices  per  gallon  to  be  charged  by  DSC 
for  gasoline  sold  by  it  (whether  to  Army  or  to  Navy, 
or  to  others)  shall  be  determined  as  follows: 

(a)  For  purposes  of  price  determination  under 
this  agreement  and  renewals  thereof  the  year  shall 
be  divided  into  quarters  commencing  the  first  day  of 
January,  April,  July  and  October. 

(b)  For  the  quarter  beginning  July  1, 1943,  prices 
for  gasoline  of  the  several  grades  sold  shall  be  estab- 
lished by  PAW  not  less  than  thirty  days  before  the 
beginning  of  the  quarter,  based  upon  estimates  suf- 
ficient to  reimburse  DSC  for  the  cost  of  the  gasoline, 
out-of-pocket  expenses  attributable  to  the  gasoline 
program  (including  cost  of  inspection,  maintenance 
of  field  auditors,  etc.),  extraordinary  expenses  as  set 
forth  in  paragraph  13,  and  costs  of  DSC  in  adminis- 
tering the  gasoline  program  not  to  exceed  1/200  of 
one  cent  per  gallon.  [114] 

(c)  For  each  succeeding  quarter,  prices  for  gaso- 
line of  the  several  grades  sold  shall  be  established 
not  less  than  30  days  before  the  beginning  of  such 
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quarter  in  accordance  with  subparagraph  (b)  above, 
except  that  in  addition  to  the  factors  mentioned  in 
subparagraph  (b),  adjustments  shall  be  made  to 
compensate  for  diiferences,  if  any,  found  to  exist 
between  the  actual  costs  for  any  preceding  quarter 
(including  quarters  for  which  the  aforesaid  agree- 
ment of  December  19,  1942,  was  in  effect)  and  the 
estimates  for  that  quarter. 

(d)  The  prices  established  as  aforesaid  for  each 
quarter  shall  be  final,  and  not  subject  to  further  ad- 
justment, and  shall  apply  to  all  gasoline  sold  by 
DSC  during  such  quarter. 

(e)  At  the  request  of  Army  or  Navy,  but  not  more 
frequently  than  once  during  each  quarter,  DSC  shall 
examine  the  expenses  it  has  incurred  in  administer- 
ing the  gasoline  program  (estimating  overhead  and 
other  indeterminables)  and  shall  make  such  adjust- 
ment in  its  charge  of  1/200  of  one  cent  per  gallon 
as  will  approximate  actual  expenses  and  as  may  be 
agreed  upon  between  the  parties  hereto. 

12.  Gasoline  sold  by  DSC  to  refiners  or  distribu- 
tors for  delivery  to  Army,  Navy  and  other  customers 
in  accordance  with  paragraphs  4  and  5  hereof  shall 
be  resold  by  the  refiners  or  distributors  at  a  price 
not  to  exceed  the  price  paid  by  them  to  DSC,  i)lus 
such  delivery  and  service  charges  and  applicable 
taxes  (if  any)  as  are  agreed  upon  by  the  refiners  or 
distributors  and  Army,  Navy  or  such  other  cus- 
tomers. 

13.  Pending  negotiation  of  contracts  between  the 
refiners  and  DSC  to  provide  for  the  delivery  of  gaso- 
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line  of  specifications  other  than  those  set  forth  in  ' 
existing  contracts,  it  is  agreed  that  extraordinary 
exi)enses  incurred  by  the  refiners  pursuant  to  au- 
thorization of  PAW  will  be  interpreted  to  include 
additional  costs,  [115]  if  any,  incurred  by  refiners 
resulting  from  any  change  in  specifications  of  gaso- 
line authorized  by  PAA¥.  DSC  will  pay  refiners  for 
all  extraordinary  expenses  approved  by  PAW,  in- 
cluding those  resulting  from  a  change  in  specifica- 
tions authorized  by  PAW,  in  accordance  with  the 
*' Memorandum  of  Understanding  on  Plan  to  Reim- 
burse Manufacturers  of  91  Octane  and  Higher  Avia- 
tion Gasoline  for  Losses  Incurred  in  Following  Of- 
fice of  Petroleum  Coordinator  Recommendations" 
dated  July  24,  1942,  copy  of  which  is  attached  as 
Exhibit  B,  or  any  amendment  or  revision  thereof 
as  may  from  time  to  time  be  effective  upon  the  agree- 
ment of  the  parties  hereto.  DSC  shall  submit  re- 
ports to  Army  and  Navy  showing  actual  amounts  of 
extraordinary  expenses  as  approved  by  PAW  and 
paid  by  DSC. 

14.  Payments  to  refiners  by  DSC,  exclusive  of 
reimbursement  for  extraordinary  expenses,  will  be 
made  at  the  time  specified  in,  and  in  accordance  with, 
the  terms  of  the  several  contracts  between  DSC  and 
the  refiners. 

15.  Dehveries  of  all  gasoline  hereunder  shall  be 
made  only  in  accordance  with  allocations  of  APPAC, 
notice  of  which  shall  be  conmiunicated  to  the  parties 
concerned  by  PAW.  Any  applications  received  by 
DSC  from  commercial  customers  for  gasoline  shall 
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be  referred  to  PAW  for  transmittal  to  and  consid- 
eration by  APPAC. 

16.  Penalties,  if  any,  which  may  be  imposed  upon 
DSC  for  failure  to  accept  deliveries  of  gasoline 
under  the  several  contracts  between  it  and  the  re- 
finers shall  be  repaid  to  DSC  by  Army  or  Navy  if 
the  penalties  are  the  proximate  result  of  omission 
or  failure  of  Army  or  Navy,  as  the  case  may  be. 

17.  DSC  may  at  the  request  of  Army,  Navy,  and 
PAW  enter  into  contracts  for  the  purchase  of  "87 
octane  aviation  gasoline"  and  "91  octane  aviation 
gasoline".  If  and  when  such  contracts  are  entered 
into,  the  parties  hereto  may,  by  a  supplemental 
agreement,  extend  the  procedure  hereinabove  estab- 
lished to  apply  to  such  ' '  87  octane  aviation  gasoline '  ^ 
and  "91  octane  aviation  [116]  gasoline"  as  may  be 
purchased  by  DSC  pursuant  to  such  contracts. 

18.  This  agreement  shall  be  effective  during  the 
period  from  July  1,  1943,  to  June  30,  1944  (both  in- 
clusive) unless  otherwise  sooner  terminated  by  mu- 
tual agreement  of  the  parties  hereto,  and  shall  upon 
becoming  effective  wholly  supersede  the  aforesaid 
agreement  dated  December  19,  1942. 

Executed  as  of  May  20,  1943. 

DEFENSE  SUPPLIES 
CORPORATION, 

/s/    H.  A.  MULLIGAN, 
President. 
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PETROLEUM  ADMINISTRA- 
TION FOR  WAR, 
/s/    R.  K.  DA  VIES, 

Deputy  Administrator. 

WAR  DEPARTMENT, 
/s/    ROBERT  P.  PATTERSON, 
Under  Secretary  of  War. 

NAVY  DEPARTMENT, 
/s/    JAMES  FORRESTAL, 

Under  Secretary  of  the  Navy. 


EXHIBIT  Q 

AGREEMENT 

Whereas,  at  the  request  of  the  War  Department, 
Navy  Department,  and  the  Petroleum  Administra- 
tion for  War,  Defense  Supplies  Corporation  has  en- 
tered into  contracts  under  which  it  has  agreed  to 
purchase  from  various  refiners  quantities  of  aviation 
gasoline  conunonly  referred  to  as  ''100  octane  avia- 
tion gasoline"  (hereinafter  referred  to  as  "gasoline" 
except  as  other  wise  specifically  indicated),  the  speci- 
fications of  said  gasoline  to  be  determined  from 
time  to  time  by  the  Aeronautical  Board ;  and 

Whereas,  it  is  contemplated  that  Defense  Sup- 
plies Corporation,  pursuant  to  recommendation  by     i 
the  Petroleum  Administration  for  War,  will  enter 
into  additional  contracts  for  the  purchase  of  this 
product  to  the  end  that  substantially  the  entire  pro- 
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duction  will  be  under  contract  to  the  Corporation; 
and 

Whereas,  such  supplies  of  gasoline  are  to  be  made 
available  only  to  the  War  Department,  Navy  De- 
partment (acting  for  itself  and  for  Lend-Lease  Ad- 
ministration), and  certain  other  consumers  pursuant 
to  allocation  by  the  "Allocations  Committee"  as 
hereinafter  defined ;  and 

Whereas,  it  appears  desirable  to  establish  a  pro- 
cedure under  which  such  supplies  will  be  received  by 
Defense  Supplies  Corporation  and  made  available 
to  the  War  Department,  Navy  Department,  and  the 
other  consumers; 

Now  Therefore,  It  is  agreed  by  the  War  Depart- 
ment, Navy  Department,  Petroleum  Administration 
for  War,  and  Defense  Supplies  Corporation,  as  fol- 
lows : 

1.  The  War  Department  will  advance  to  Defense 
Supplies  Corporation  $34,000,000  and  the  Navy  De- 
partment will  advance  to  Defense  Supplies  Cor- 
poration $66,000,000,  which  funds  are  estimated  to 
be  equivalent  to  50%  of  the  cost,  including  extra- 
ordinary expenses,  of  gasoline  to  be  delivered  to 
those  Departments  during  the  six-month  period  from 
January  1,  1943,  through  June  30,  1943.  Adjust- 
ments in  the  amount  of  such  advanced  funds  may  be 
made  during  the  effective  period  of  this  agreement 
with  the  nnitual  approval  of  (1)  Defense  Supplies 
Corporation  and  the  Contracting  Officer,  Army  Aii- 
Forces,  Mateiiel  Center, Wright  Field,  Dayton,  Oliio, 
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in  the  case  of  the  War  Department;  or  (2)  Defense 
Supphes  Corporation  and  the  Paymaster  General, 
in  the  case  of  the  Navy  Department.  Upon  expira- 
tion of  termination  of  this  agreement,  the  unliqui- 
dated balance  of  advance  payments  shall  be  deducted 
from  any  payments  otherwise  due  the  Corporation 
hereunder,  and  the  remaining  balance,  if  any,  shall 
be  repaid  to  the  War  Department  and/or  Navy  De- 
partment, as  the  case  may  be. 

2.  The  War  Department  and  Navy  Department 
will  purchase  and  take  delivery  of  gasoline  from  De- 
fense Supplies  Corporation  at  such  refineries  and  in 
such  proportions  as  shall  be  determined  by  the  Avia- 
tion Petroleum  Products  Allocations  Committee. 
Said  [118]  Committee  (herein  referred  to  as  ''Allo- 
cation Committee")  is  an  existing  committee  com- 
prising representatives  of  the  War  Department, 
Navy  Department,  Petroleum  Administration  for 
War  and  the  British  Grovernment.  The  War  Depart- 
ment and  Navy  Department  reserve  the  right  to  pur- 
chase gasoline  from  Defense  Supplies  Corporation 
for  delivery  to  purchasers  or  consumers  other  than 
such  Departments. 

3.  The  War  Department  and  Navy  Department 
as  agents  for  Defense  Supplies  Corporation  will  ac- 
cept deliveries  of  all  gasoline  for  the  account  of  De- 
fense Supplies  Corporation  from  the  various  re- 
finers at  their  respective  refineries,  and  any  officer 
or  employee  of  the  War  Department  or  Navy  De- 
partment who  is  properly  authorized  to  accept  de- 
liveries of  gasoline  for  his  department  is  authorized 
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to  receipt  on  behalf  of  Defense  Supplies  Corpora- 
tion for  deliveries  of  gasoline  from  refiners  to  De- 
fense Supplies  Corporation.  Immediately  thereafter 
the  War  Department  and  Navy  Department  will  ac- 
cept for  their  own  accounts  deliveries  of  gasoline 
from  Defense  Supplies  Corporation.  Likewise  re- 
finers will  accept  gasoline  for  their  accounts  immedi- 
ately after  delivery  is  accepted  for  Defense  Supplies 
Corporation  by  its  agents.  In  accepting  deliveries 
from  refiners  receipts  will  be  issued  to  the  refiners 
on  behalf  of  Defense  Supplies  Corporation  and 
simultaneously  to  Defense  Supplies  Corporation  on 
behalf  of  the  War  Department,  Navy  Department 
or  refiner  as  the  case  may  be.  The  receipt  will  be 
substantially  in  the  form  attached  as  Exhibit  A. 

4.  Delivery  of  gasoline  and  passage  of  title  from 
Defense  Supplies  Corporation  to  the  War  Depart- 
ment or  Navy  Department,  as  the  case  may  be,  will 
be  considered  as  having  been  made  at  the  refinery 
when  gasoHne  passes  through  the  intake  pipe  of  a 
vessel,  a  loaded  tank  car  is  turned  over  to  the  rail- 
road company  or  when  loading  of  a  truck  is  com- 
pleted, as  the  case  may  be.  Title  to  gasoline  being 
resold  to  the  refiners  will  not  pass  to  the  War  De- 
partment or  Navy  Department. 

5.  In  addition  to  the  amount  of  gasoline  whicli  De- 
fense Supplies  Corporation  is  or  will  be  obligated  to 
purchase  from  the  various  refiners  under  its  con- 
tracts, it  has  or  will  have  the  oi)tion  to  cause  cer- 
tain additional  gasoline  to  be  manufactured  and  sold 
to  it.   The  quantity  of  this  additional  gasoline,  spe- 
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cifications,  and  conditions  under  which  it  may  be 
purchased  are  not  unifonn  in  all  contracts.  Defense 
Supplies  Corporation  will  not  exercise  its  option  to 
Ijurchase  additional  gasoline  under  any  contracts 
until  or  unless  requested  to  do  so  by  the  Allocations 
Committee. 

6.  The  War  Department  and  Navy  Department 
assume  responsibility  for  scheduling  deliveries  of  all 
gasoline  under  contract  by  Defense  Supplies  Cor- 
poration from  each  refinery  except  that  quantity  re- 
purchased by  the  refiners.  All  arrangements  for 
transportation  and  for  the  furnishing  of  transporta- 
tion facilities  will  be  made  by  the  War  Department, 
Navy  Department  or  the  refiners  for  the  gasoline 
allotted  to  each  by  the  Allocations  Committee.  The 
War  Department  and  Navy  Department  are  hereby 
authorized  by  Defense  Supplies  Corporation  to  take 
advantage  of  provisions  of  contracts  between  De- 
fense Supplies  Corporation  and  refiners  for  utiliza- 
tion of  refiners'  [119]  delivery  facilities  and  serv- 
ices. Defense  Supplies  Corporation  will  not  be  liable 
for  the  payment  of  any  transportation  charges  for. 
moving  gasoline.  Such  charges  will  be  borne  by  the 
War  Department  or  Navy  Department  or  by  cus- 
tomers i^urchasing  gasoline  from  those  Departments 
or  from  the  refiners  since  all  deliveries  by  Defense 
Supplies  Corporation  will  be  made  at  the  refineries 
as  provided  in  paragraph  4  hereof. 

7.  The  War  Department  or  Navy  Department,  as 
the  case  may  be,  will  give  all  notices  of  deliveries 
required  by  the  various  contracts  after  proper  alloca- 
tion of  gasoline  by  the  Allocations  Committee. 
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8.  Defense  Supplies  Corporation,  War  Depart- 
ment and  Navy  Department  agree  that  the  Certi- 
ficates of  Inspection  of  quantity  and  quality  of  each 
shipment  to  the  War  Department  and  Navy  Depart- 
ment, issued  by  a  licensed  inspector  satisfactory  to 
Defense  Supplies  Corporation,  shall  be  acceptable 
for  invoicing  and  payment.  The  Certificate  of  In- 
spection and  the  Receipt  (Exhibit  A)  will  be  pre- 
pared in  five  counterparts  and  distributed  as  follows : 

On  set  will  accompany  the  shipment. 

One  set  will  be  forwarded  to  Defense  Supplies 
Corporation. 

One  set  will  accompany  a  monthly  statement 
mailed  to  Defense  Supplies  Corporation  showing  all 
gasoline  delivered  during  the  preceding  month. 

One  set  will  be  delivered  to  the  Seller. 

One  set  will  be  delivered  to  the  Air  Service  Com- 
mand, Attention  Fuels  and  Lubricants  Branch,  Pat- 
terson Field,  Fairfield,  Ohio,  or  to  the  Navy  Depart- 
ment, as  the  case  may  be. 

Defense  Supplies  Corporation  will  waive  the  re- 
quirement that  a  licensed  inspector  inspect  the  gaso- 
line and  issue  a  Certificate  of  Inspection  provided 
that  an  authorized  inspector  or  other  authorized  em- 
ployee of  the  War  Department  or  Navy  Department 
accepts  delivery  and  provided  further  that  upon  ac- 
cei)tance  of  the  gasoline  under  these  circumstances 
the  autliorized  inspector  or  authorized  em])]oyee  is- 
sues a  signed  statement  to  Defense  Supj:)lies  Cor- 
poration with  respect  to  each  shipmeiil  so  acce})ted 
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indicating  that  the  requirement  for  the  inspection 
and  Certificate  of  Inspection  by  a  licensed  inspector 
has  been  waived  by  him.  The  receipt  attached  as 
Exhibit  A  will  be  acceptable  for  this  purpose. 

9.  (a)  The  price  which  Defense  Supplies  Cor- 
poration shall  charge  the  War  Department,  the  Navy 
Department  and  refiners  for  gasoline  will  be  the 
average  price  per  gallon  for  all  gasoline  purchased 
by  Defense  Supplies  Corporation  during  the  month, 
including  all  out-of-pocket  expenses  attributable  to 
the  gasoline  program  such  as  cost  of  inspection, 
maintenance  of  field  auditors,  etc.,  which  Defense 
Supplies  Corporation  has  incurred  during  the  pre- 
ceding month,  as  well  as  extraordinary  expenses  as 
set  forth  in  paragraph  10,  plus  an  additional  1/200 
of  one  cent  per  gallon  to  cover  costs  to  Defense  Sup- 
plies Corporation  [120]  in  administering  the  gaso- 
line program.  Defense  Supplies  Corporation  in- 
voices will  contain  or  be  accompanied  by  a  state- 
ment showing  the  computation  by  which  the  price 
per  gallon  was  determined  and  by  a  signed  counter- 
part of  the  Receipt  and  Certificate  of  Inspection, 
if  any. 

(b)  Each  month  Defense  Supplies  Corporation 
will  bill  War  Department,  Navy  Department  and 
the  refiners,  respectively,  for  all  the  gasoline  pur- 
chased by  them  during  the  preceding  month  at  a 
price  estimated  by  Petroleum  Administration  for 
War  to  cover  the  elements  set  forth  in  Paragraph 
9  (a)  hereof.  The  War  Department  and  Navy  De- 
partment will  pay  to  Defense  Supplies  Corporation 
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the  amounts  so  billed  to  them.  In  the  event  such 
estimated  price  is  later  determined  to  be  less  than 
or  in  excess  of  the  actual  price  determined  as  pro- 
vided for  in  paragraph  9  (a)  above,  an  appropriate 
adjustment  of  the  excess  or  deficiency  will  be  made 
between  the  purchaser  and  Defense  Supplies  Cor- 
poration. Similarly  gasoline  will  be  resold  by  the 
refiners  to  customers  other  than  the  War  Depart- 
ment and  Navy  Department  at  the  same  price  they 
are  charged  by  Defense  Supplies  Corporation,  plus 
fair  delivery  and  service  charges  and  taxes  applic- 
able to  the  transaction,  with  subsequent  adjustment 
upon  final  determination  of  price.  At  the  request  of 
the  War  Department  or  Navy  Department,  but  not 
more  frequently  than  once  each  three  months,  De- 
fense SuiDplies  Corporation  will  examine  the  ex- 
penses it  has  incurred  in  administering  the  gasoline 
program  (estimating  overhead  and  other  indetermin- 
ables)  and  will  make  such  adjustment  as  may  be 
necessary  in  its  charge  of  1/200  of  one  cent  per 
gallon  to  approximate  the  estimated  amount  of  ac- 
tual expenses. 

10.  Pending  renegotiation  of  contracts  between 
the  refiners  and  Defense  Supplies  Corporation  to 
provide  for  the  delivery  of  gasoline  of  specifications 
other  than  those  set  forth  in  the  said  contracts,  it  is 
agreed  that  extraordinary  expenses  incurred  by  the 
refiners  pursuant  to  authorization  of  Petroleum  Ad- 
ministration will  be  inter])reted  to  include  additional 
costs  incurred  by  refiners  resulting  from  any  change 
in  specifications  of  the  gasoline  authorized  by  the 
Petroleum  Administration  for  War.  Defense  Sup- 
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lilies  Corporation  will  pay  refiners  for  all  extra- 
ordinary expenses  approved  by  the  Petroleum  Ad- 
ministration for  War  including  those  resulting  from 
a  change  in  specifications  authorized  by  the  Petrol- 
eum Administration  for  War  in  accordance  with  the 
''Memorandum  of  Understanding  on  Plan  to  Reim- 
burse Manufacturers  of  91  Octane  and  Higher  Avia- 
tion Gasohne  for  Losses  Incurred  in  Following  Of- 
fice of  Petroleum  Coordinator  Recommendations" 
dated  July  24,  1942,  copy  of  which  is  attached  as 
Exhibit  B,  and  which  shall  remain  in  full  force  and 
effect  except  as  modified  hereby.  Defense  Supplies 
Corporation  will  submit  reports  to  the  War  Depart- 
ment, Navy  Department  and  refiners  showing  actual 
amounts  of  extraordinary  expenses  as  approved  by 
the  Petroleum  Administration  for  War  and  paid  by 
Defense  Supplies  Corporation. 

11.  Payments  to  refiners  by  Defense  Supplies 
Corporation,  exclusive  of  reimbursement  for  extra- 
ordinary expenses,  will  be  made  at  the  time  specified 
in  and  in  accordance  with  the  terms  of  the  [121]  con- 
tract between  Defense  Supplies  Corporation  and  the 
refiners. 

12.  Deliveries  of  gasoline  to  all  eligible  commer- 
cial customers.  Governmental  Agencies  and  Lend- 
Lease  Administration  will  be  made  only  in  accord- 
ance with  allocations  of  the  Allocations  Committee, 
notice  of  which  shall  be  communicated  to  the  parties 
concerned  by  the  Petroleum  Administration  for  War. 
All  applications  received  by  Defense  Sujiplies  Cor- 
poration from  commercial  customers  for  gasoline 
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will  be  referred  to  the  Petroleum  Administration 
for  War  for  consideration  by  this  Committee. 

13.  Penalties,  if  any,  which  may  be  imposed  upon 
Defense  Supplies  Corporation  for  failure  to  accept 
deliveries  of  gasoline  under  the  contracts  between  it 
and  the  refiners  will  be  paid  by  the  War  Department 
or  Navy  Department  if  the  penalties  are  the  proxi- 
mate result  of  omission  or  failure  of  such  Depart- 
ments. 

14.  Defense  Supi^lies  Corporation  may  at  the  re- 
quest of  the  War  Department,  Navy  Department 
and  Petroleum  Administration  for  War  enter  into 
contracts  for  the  purchase  of  87  octane  gasoline  and 
91  octane  gasoline.  At  such  time  as  these  contracts 
are  entered  into  the  procedure  which  is  hereinabove 
established  for  the  receipt,  allocation,  distribution 
and  financing  of  100  octane  aviation  gasoline  will 
apply  to  the  receipt,  allocation,  distribution  and  fi- 
nancing of  such  87  octane  gasoline  and  91  octane 
gasoline  as  may  be  purchased  by  Defense  Supplies 
Corporation  pursuant  to  such  contracts. 

15.  The  provisions  of  this  memorandum  become 
effective  January  1,  1943,  and  shall  be  effective 
through  June  30,  1943. 
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Executed  as  of  December  19,  1942. 

DEFENSE  SUPPLIES 
CORPORATION, 

President. 

PETROLEUM  ADMINISTRA- 
TION FOR  WAR, 

WAR  DEPARTMENT, 

NAVY  DEPARTMENT, 
[122] 


EXHIBIT  R 

AGREEMENT  EXTENDING  AND  MODIFY- 
ING THE  AVIATION  GASOLINE  REIM- 
BURSEMENT PLAN  AND  THE  FOUR 
PARTY  PURCHASE  AGREEMENT 

July  1, 1944 

On  July  24,  1942,  the  War  Department,  Navy  De- 
partment, (hereinafter  referred  to  as  "Army^'  and 
*'Navy",  respectively).  Office  of  the  Petroleiun  Co- 
ordinator (now  the  Petroleum  Administration  for 
War  and  hereafter  referred  to  as  "PAW"),  and 
Defense  Supplies  Corporation  (hereafter  referred 
to  as  "DSC")  executed  an  agreement  which  was 
amended  and  supplemented  on  June  3,  1943  and 
April  23,  1944,  and  which,  together  with  the  exten- 
sion  thereof   herein   provided    for,    is    collectively 
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known  as  the  "Aviation  Gasoline  Reimbursement 
Plan."  The  same  parties  on  December  19,  1942 
executed  an  agreement  for  the  purchase  and  sale 
by  Defense  Supplies  Corporation  of  100  octane  avi- 
ation gasoline,  effective  for  the  period  January  1, 
1943  through  June  30,  1943  which  was  revised  May 
20,  1943  and  extended  through  June  30,  1944  and 
supplemented  January  3,  1944,  and  which,  together 
with  the  extension  thereof  herein  provided  for,  is 
collectively  known  as  the  ''Four  Party  Purchase 
Agreement. ' ' 

The  above  parties  believe  it  necessary  to  the  suc- 
cessful prosecution  of  the  War  to  continue  the  pro- 
grams contemplated  by  the  above  agreements  and 
to  effect  the  certain  clarifications  and  changes  in  the 
agreements.  The  parties  accordingly  have  agreed 
that  the  following  shall  be  effective  through  June  30, 
1945  and  shall  supersede  any  and  all  agreements 
heretofore  executed  by  the  parties  hereto.  Any  and 
all  provisions  ai'e  subject  to  modification  or  cancella- 
tion on  30  days  notice  by  Government  to  the  petro- 
leum refining  industry  (without  prejudice  to  claims 
based  on  operations  conducted  on  or  before  the  date 
of  such  [151]  modification  or  cancellation). 
*     *     *     * 

B.     The  Four  Party  Purchase  Agreement: 

1.  This  Section  B  shall  cover  the  period  fi-oin 
July  1,  1944  through  June  30,  1945. 

2.  Any  money  balances  due  Army  and  Navy 
from  DSC  as  of  June  30,  1944  in  accordance  with 
j)aragraph   1   of   the   agreement   of   December   19, 
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1942  or  the  amendments  and  supplements  thereto 
shall  be  retained  by  DSC  as  advances  against  the 
purchase  price  to  Army  and  Navy,  respectively,  of 
gasoline  commonly  referred  to  as  100  octane  avia- 
tion gasoline  (hereinafter  called  "gasoline")  to  be 
sold  and  delivered  to  them  by  DSC  during  the  per- 
iod July  1,  1944  through  June  30,  1945  hereunder. 
Adjustments  in  the  amount  of  such  advances  may 
be  made  during  the  effective  period  of  this  agree- 
ment with  the  mutual  approval  of  (1)  DSC  and  the 
Contracting  Officer,  Materiel  Command,  Army  Air 
Forces,  Wright  Field,  Dayton,  Ohio,  in  the  case 
of  Army;  or  (2)  DSC  and  the  Paymaster  General, 
Navy  Department,  Washington,  D.  C,  in  the  case  of 
Navy.  Upon  expiration  or  termination  of  this  agree- 
ment and  unliquidated  balances  of  such  advances 
from  Army  and  Navy  shall  be  applied  respectively 
against  any  payments  then  due  DSC  from  Army 
and  Navy  for  the  sale  and  delivery  to  them  by  DSC 
of  gasoline  hereunder  and  the  remaining  balances, 
if  any,  shall  be  repaid  by  DSC  to  Army  and/or 
Navy  as  the  case  may  be,  or,  if  necessary,  applied 
as  a  part  of  any  reimbursement  required  under  par- 
agraph 15  hereof. 

3.  DSC  appoints  Army  and  Navy,  or  either  of 
them,  through  their  proper  officers,  or  employees, 
its  agents  to  accept  for  its  account  deliveries  of  all 
gasoline,  to  receipt  on  behalf  of  DSC  for  the  same, 
and  to  redeliver  all  or  part  thereof  in  accordance 
with  the  provisions  of  this  agreement.  As  used  here- 
in, "proper  officers  or  employees"  are  defined  as  any 
officer  or  employee  of  Army  or  Navy  who  is  prop- 
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erly  authorized  to  accept  deliveries  of  gasoline  for 
his  Dex)artment. 

4.  Purchase  of  gasoline  from  DSC  will  be  sub- 
ject, as  to  quantity  and  end  user,  to  determinations 
and  assignments  of  the  Aviation  Petroleum  Prod- 
ucts Allocations  Committee  (hereinafter  called  AP- 
PAC)  and,  as  to  refinery  source,  to  release  by  PAW. 
Army  and  Navy  may  purchase  and  accept  delivery 
of  gasoline  from  DSC  at  such  refineries  in  quanti- 
ties no  greater  than  those  assigned  by  APPAC. 
Army  and  Navy  reserve  the  right  to  purchase  gaso- 
line from  DSC  for  delivery  to  purchasers  or  con- 
sumers other  than  Army  and  Navy. 

5.  When,  from  time  to  time.  Army  or  Navy 
wishes  to  provide  for  delivery  of  all  or  part  of  tlie 
gasoline  assigned  to  it,  at  points  other  than  the  re- 
finery of  manufacture,  such  gasoline  shall  be  resold 
by  DSC  to  any  refiner  or  distributor  designated  by 
Army  or  Navy  for  the  purpose  of  effecting  ultimate 
sale  and  delivery  of  such  gasoline  at  the  required 
destination.  Sales  by  DSC  to  such  refiners  or  dis- 
tributors shall  be  made  at  the  prices  established  in 
accordance  with  paragraph  12  of  this  agreement, 
and,  except  for  refiners  having  contracts  with  DSC 
for  the  purchase  and  sale  of  gasoline  manufactured 
by  them,  shall  be  for  cash  at  the  option  of  DSC. 

6.  Where  gasoline  has  been  assigned  by  APPAC 
for  delivery  to  consumers  othei*  than  those  named 
in  this  agreement,  any  refiner  having  a  contract 
with  DSC  for  the  purchase  and  sale  of  gasoline 
may  ])urchase  from  DSC,  at  the  prices  established 
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in  accordance  with  paragraph  12  of  this  agreement, 
the  [153]  gasoline  so  assigned,  for  delivery  to  such 
other  consumers  or  to  their  designated  suppliers. 

7.  Deliveries  to  Army,  Navy,  refiners  or  distrib- 
utors made  in  accordance  with  paragraphs  4,  5  and 
6  above  shall  take  effect  immediately  after  accept- 
ance of  delivery  for  the  account  of  DSC  in  accord- 
ance with  paragraph  3  above.  Receipts  shall  be  is- 
sued and  distributed  in  the  form  and  manner  to  be 
prescribed  by  DSC  indicating  delivery  to  and  re- 
delivery from  DSC. 

8.  Delivery  of  gasoline  and  passage  of  title  from 
DSC  to  Army  or  Navy  at  the  refinery  will  be  con- 
sidered as  having  been  made  when  gasoline  passes 
through  the  intake  pipe  of  a  vessel,  wheii  a  loaded 
tank  car  is  turned  over  to  a  railroad  company,  or 
when  loading  of  a  truck  is  completed,  as  the  case 
may  be.  Title  to  gasoline  being  resold  to  refiners 
or  distributors  in  accordance  with  paragraphs  5  and 
6  above  will  pass  to  them  on  the  issuance  in  their 
behalf  to  DSC  of  the  receipts  provided  for  in  para- 
graph 7  above. 

9.  Army  and  Navy  assmne  responsibility  for 
scheduling  deliveries  of  all  gasoline  purchased  by 
them  from  DSC.  All  arrangements  for  transporta- 
tion and  for  the  furnishing  of  transportation  facili- 
ties will  be  made  by  Army,  Navy,  refiners  or  dis- 
tributors for  the  gasoline  redelivered  to  each  in  ac- 
cordance with  paragraphs  4,  5  and  6  above.  DSC 
will  not  be  liable  for  the  payment  of  any  transporta- 
tion charges  for  moving  gasoline.    Such  charges  will 
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be  borne  by  Army  and  Navy  or  by  customers  pur- 
cliasing  gasoline  from  them  or  from  refiners  or  di- 
tributors  since  all  deliveries  to  and  by  DSC  will  be 
made  at  the  refineries  as  provided  in  paragraph  8 
hereof.    Army  and  Navy  are  hereby  authorized  by 

DSC  to  take  advantage  of  provisions  of  contracts 
between. DSC  and  refiners  for  utilization  of  refin- 
ers' delivery  facilities  and  services.  [154] 

10.  For  all  gasoline  purchased  by  them  from 
DSC,  Army  and  Navy,  as  the  case  may  be,  will  give 
all  notices  of  delivery  required  of  DSC  by  its  vari- 
ous contracts. 

11.  DSC,  Army  and  Navy  agree  that  the  Certi- 
ficates of  Inspection  of  quantity  and  quality  of  each 
shipment  to  Army  and  Navy  issued  by  a  licensed 
insjDector  satisfactory  to  DSC  shall  be  acceptable  for 
invoicing  and  payment.  Such  certificates  shall  be 
distributed  in  the  manner  to  be  prescribed  by  DSC 
after  consultation  with  Army  and  Navy. 

DSC  will  waive  the  requirement  that  a  licensed 
inspector  inspect  the  gasoline  and  issue  a  certificate 
of  Inspection  provided  that  an  authorized  inspector 
or  other  authorized  employee  of  Army  or  Navy  ac- 
cepts delivery  and  provided  further  that,  u])on  ac- 
ceptance of  the  gasoline  mider  these  circumstances, 
the  authorized  inspector  or  authorized  emjiloyee  is- 
sues a  signed  statement  to  DSC  with  respect  to  each 
shipment  so  accepted  indicating  that  the  require- 
ment for  the  inspection  and  Certificate  of  Inspec- 
tion by  a  licensed  inspector  has  been  waived  by  hin>. 
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The  receipt,  provided  for  in  paragraph  7  hereof, 
will  be  acceptable  for  this  purpose. 

12.  The  prices  per  gallon  to  be  charged  by  DkSC 
for  gasoline  sold  by  it  (whether  to  Army  or  to  Navy, 
or  to  others)  shall  be  determined  as  follows: 

(a)  For  purposes  of  price  determination  under 
this  agreement  and  renewals  thereof  the  year  shall 
be  divided  into  quarters  commencing  the  first  day  of 
January,  April,  July  and  October. 

(b)  Prices  for  gasoline  of  the  several  grades 
sold  shall  be  established  by  PAW  not  less  than 
thirty  days  before  the  beginning  of  the  quarter, 
based  upon  estimates  sufficient  [155]  to  reimburse 
DSC  for  the  cost  of  the  gasoline,  applicable  taxes, 
out-of-pocket  expenses  of  DSC  attributable  to  the 
gasoline  program  (including,  without  limitation, 
cost  of  inspection  and  audits,  bonus  and.  overtime 
payments,  maintenance  of  field  representatives  and 
engineers,  etc.),  disbursements  under  the  Aviation 
Gasoline  Reimbursement  Plan,  and  other  expenses 
related  or  incidental  to  the  100  Octane  Aviation 
Gasoline  Program,  incurred  by  DSC  upon  recom- 
mendation of  PAW,  and  overhead  costs  of  DSC  in 
administering  the  gasoline  program  in  the  amount 
of  1/200  of  one  cent  per  gallon,  except  as  provided 
for  in  sub-paragraph  (d)  of  this  paragraph  12. 

(c)  In  establishing  quarterly  prices  pursuant 
to  subparagraph  (b)  of  this  paragraph  12,  adjust- 
ments shall  be  made  to  compensate  for  diiferences, 
if  any,  found  to  exist  between  the  actual  costs  for 
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any  preceding  quarter,  computed  pursuant  to  sub- 
paragraph (b),  and  the  estimates  for  that  quarter. 
The  prices  so  established  shall  be  final,  and  not  sub- 
ject to  further  adjustment,  and  shall  apply  to  all 
gasoline  sold  by  DSC  during  such  quarter. 

(d)  At  the  request  of  Army  or  Navy,  or  on  its 
own  motion,  but  not  more  frequently  than  once  dur- 
ing each  quarter,  DSC  shall  examine  the  expenses 
it  has  incurred  in  administering  the  gasoline  pro- 
gram (estimating  overhead  and  other  indetermin- 
ables)  and  shall  make  such  adjustment  in  its  charge 
of  1/200  of  one  cent  per  gallon  as  will  approximate 
actual  expenses  and  as  may  be  agreed  upon  between 
the  parties  hereto. 

13.  Gasoline  sold  by  DSC  to  refiners  or  distribu- 
tors for  delivery  to  Army,  Navy  and  other  custom- 
ers in  accordance  with  paragraphs  5  and  6  hereof 
shall  be  resold  by  the  refiners  or  [156]  distributors 
at  a  price  not  to  exceed  the  price  paid  by  them  to 
DSC,  plus  such  delivery  and  service  charges  and 
applicable  taxes  as  are  agreed  upon  by  the  refiners 
or  distributors  and  Army,  Navy  or  such  other  cus- 
tomers. 

14.  Deliveries  of  all  gasoline  hereunder  shall  be 
made  only  in  accordance  with  assignments  of  AP- 
PAC,  notice  of  which  shall  be  communicated  to  the 
parties  concerned  by  PAW. 

15.  Army  and  Navy  shall,  proportionately  to 
their  respective  aggregate  purchases  of  gasoline 
from  January  1,  1943  to  June  30,  1945,  both  dates 
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inclusive,  reimburse  DSC  for  all  disbursements 
made  by  it  in  the  public  interest  as  a  result  of  any 
breach,  termination  or  cancellation  of  its  contracts 
and/or  sub-contracts  for  the  production  of  gasoline 
and  comiDonents,  or  of  any  other  arrangements  made 
under  the  Four  Party  Purchase  Agreement  or  Avia- 
tion Gasoline  Reimbursement  Plan. 

WAR  DEPARTMENT 
/s/    ROBERT  P.  PATTERSON 
Under  Secretary  of  War 

DEFENSE  SUPPLIES  COR- 
PORATION 

/s/    GEORGE  H.  HILL.  JR. 

Executive  Vice  President 

NAVY  DEPARTMENT 
/s/  JAMES  FORRESTAL 

Secretary  of  the  Navy 

PETROLEUM  ADMINISTRA- 
TION FOR  WAR 

/s/    RALPH  K.  DAVIES 

Deputy  Petrolemn  Adminis- 
trator 

[Endorsed] :    Filed  July  2,  1945.  [157] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  SUBSTITUTION  OF  PARTY 
DEFENDANT  AND  NOTICE  OF  MOTION 

Plaintiff,  Southern  Pacific  Company,  represents 
to  the  court  as  follows: 

1.  This  action  was  brought  by  plaintiff  to  re- 
cover the  sum  of  $23,049.51,  being  unpaid  balances 
of  the  transportation  charges  of  shipments  of  ben- 
zol made  during  1942  and  1943  from  Seattle,  Wash- 
ington, to  Los  Angeles,  California,  for  Defense  Sup- 
plies Corporation,  which  amount  Defense  Supplies 
Corporation  failed  and  refused  to  pay.  The  benzol 
was  admittedly  owned  by  and  was  the  property  of 
Defense  Supplies  Corporation  at  the  time  of  trans- 
portation. 

2.  Defense  Supplies  Corporation  claimed  in  this 
action  that  it  was  entitled  to  make  land-grant  de- 
ductions in  the  aggregate  sum  of  $23,049.51  from  the 
tariff  [158]  charges  for  the  transportation  services 
performed  on  the  ground  that  the  benzol,  admittedly 
owned  by  it  at  the  time  of  transportation  was,  at  the 
time  of  transportation,  military  and  naval  property 
of  the  United  States  moving  for  military  and  naval 
and  not  for  civil  use  within  the  meaning  of  Section 
321  of  Title  III,  Part  II,  of  the  Trans])ortation 
Act  of  1940,  which  reserves  to  the  United  States 
land-grant  deductions  from  the  tariff  charges  for 
the  transportation  of  military  or  naval  property  of 
tlie  United  States  moving  for  military  or  naval  and 
not  for  civil  use. 
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3.  Reconstruction  Finance  Corporation  is  a  cor- 
poration created  by  the  Reconstruction  Finance 
Corporation  Act  (47  Stat.  L.  5),  and  all  of  its  capi- 
tal stock  is  owned  by  the  United  States.  It  does 
business  and  has  an  agent  and  representative  in  the 
City  and  County  of  San  Francisco  in  the  Northern 
District  of  California.  Prior  to  July  1,  1945,  the 
date  of  dissolution  of  Defense  Supplies  Corporation, 
as  hereinafter  set  forth.  Reconstruction  Finance 
Corporation  owned  all  of  the  capital  stock  of  De- 
fense Supplies  Corporation. 

4,  By  Senate  Joint  Resolution  65  (Public  Law 
109  -  79th  Congress,  c.  215,  1st  Session),  approved 
June  30,  1945,  defendant  Defense  Supplies  Corpora- 
tion, was  dissolved  as  of  July  1,  1945,  and  said 
resolution  provides  that  all  functions,  powers,  duties 
and  authority  of  said  Corporation,  together  with  all 
its  documents,  books  of  account,  records,  assets  and 
liabilities  of  every  kind  and  nature,  are  thereby 
transferred  to  Reconstruction  Finance  Corporation 
and  "shall  be  performed,  exercised,  and  adminis- 
tered by  that  Corporation  in  the  same  manner  and  to 
the  same  extent  and  effect  as  if  originally  vested  in 
Reconstruction  Finance  Corporation."  Said  resolu- 
tion further  provides  that  Reconstruction  Finance 
Corporation  shall  assume  and  be  subject  to  all  lia- 
bilities w^iether  arising  out  of  contract  or  otherwise 
of  said  Defense  Supplies  Corporation,  and  that  no 
suit,  action  or  other  proceeding  [159]  lawfully  com- 
menced by  or  against  such  corporation  shall  abate 
by  reason  of  the  enactment  of  the  joint  resolution, 
but  that  "the  court,  on  motion  or  supplemental  peti- 
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tion  filed  at  any  time  within  twelve  months  after  the 
date  of  such  enactment,  showing  a  necessity  for  the 
survival  of  such  suit,  action  or  proceeding  to  obtain 
a  determination  of  the  questions  involved,  may  al- 
low the  same  to  be  maintained  by  or  against  the  Re- 
construction Finance  Corporation." 

5.  Plaintiff,  pursuant  to  said  Joint  Resolution 
65,  desires  to  have  this  action  continued  and  main- 
tained against  said  Reconstruction  Finance  Corpoi-- 
ation. 

6.  There  is  a  necessity  for  the  survival  of  said 
action  to  obtain  a  determination  of  the  questions 
involved,  for  the  following  reasons: 

(a)  Reconstruction  Finance  Corporation,  suc- 
cessor in  interest  of  Defense  Supplies  Corporation, 
takes  the  same  position  as  Defense  Supplies  Corpor- 
ation took  in  this  action,  namely,  that  the  benzol 
shipped,  admittedly  owned  by  Defense  Supplies 
Corporation  ^t  the  time  of  shipment,  was,  at  the 
time  of  transportation,  military  and  naval  proi)erty 
of  the  United  States  moving  for  military  and  naval 
and  not  for  civil  use  within  the  meaning  of  Section 
321  of  Title  III,  Part  II,  of  the  Transportation  Act 
of  1940,  which  reserves  to  the  United  States  land- 
grant  deductions  from  the  tariff  charges  fo7-  the 
transportation  of  military  or  naval  property  of  the 
United  States  moving  for  military  or  naval  and  not 
for  civil  use,  and  that  therefore  Defense  Siip])lies 
Cori^oration  was  entitled  to  land-grant  deductions 
from  the  tariff  charges. 

(b)  The    dissolution    of   the    Defense    Supplies 
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Corporation  has  in  no  way  caused  the  questions  in- 
volved in  this  action  to  become  moot,  and  has  not 
dispensed  with  the  necessity  of  maintaining  this  ac- 
tion to  determine  the  questions  involved. 

Wherefore  plaintiff  moves  this  court  for  an  order 
substituting  Reconstruction  Finance  Corporation  in 
the  place  and  stead  of  Defense  Supplies  Corporation 
as  party  defendant  in  this  action  and  continuing 
and  maintaining  said  action  against  said  Recon- 
struction Finance  Corporation  without  prejudice  to 
any  proceedings  already  had  in  this  action.  This 
motion  is  based  on  the  pleadings  and  other  papers 
on  file  in  this  action,  draft  of  proposed  order,  affida- 
vit of  Charles  W.  Burkett,  Jr.,  and  memorandum 
of  points  and  authorities  in  support  of  motion  for 
substitution  of  party  defendant,  said  draft  of  pro- 
posed order,  affidavit,  and  memorandum  being  at- 
tached to  and  served  and  filed  with  this  motion. 

Dated  this  26th  day  of  October,  1945. 

/s/     C.  O.  AMONETTE, 
/s/     CHARLES  W.  BURKETT,  JR., 
Attorneys  for  Plaintiff 

NOTICE  OF  MOTION 

To  defendant  Defense  Supplies  Corporation  and 
Theodore  R.  Meyer,  Esq.,  R.  L.  Miller,  Esq.,  Joseph 
F.  Hogan,  Esq.,  and  Messrs.  Brobeck,  Phleger  & 
Harrison,  its  attorneys: 

Please  Take  Notice  that  the  undersigned  will 
bring  the  above  motion  on  for  hearing  before  this 
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court  at  Room  258,  United  States  Courts  and  Post 
Office  Building,  7th  and  Mission  Streets,  City  and 
County  of  San  Francisco,  State  of  California,  on 
Monday,  the  5th  day  of  November,  1945,  at  10 
o'clock  in  the  forenoon  of  that  day  or  as  soon  there- 
after as  counsel  can  be  heard. 

/s/    C.  O.  AMONETTE, 
/s/    CHARLES  W.  BURKETT,  JR., 
Attorneys  for  Plaintiff  [161] 

Reconstruction  Finance  Corporation  consents  to 
the  foregoing  motion  and  notice  of  motion  and  to 
the  entry  of  an  order,  in  the  form  attached,  granting 
said  motion. 

Dated:  October  26,  1945. 

RECONSTRUCTION  FINANCE  COR- 
PORATION 
/s/     THEODORE  R.  MEYER, 
/s/    R.  L.  MILLER, 
/s/    JOSEPH  F.  HOGAN, 
/s/    BROBECK,  PHLEGER  &  HARRISON, 
Its  Attorneys 

Receipt  of  a  copy  of  the  foregoing  motion  and 
notice  and  papers  attached  is  hereby  acknowledged 
this  26th  day  of  October,  1945. 
/s/    THEODORE  R.  MEYER, 
/s/    R.  L.  MILLER, 
/s/    JOSEPH  F.  HOGAN, 
/s/    BROBECK,  PHLEGER  &  HARRISON, 
Attorneys  for  Defendant 

[Endorsed]:     Filed  Dec.  28,  1945.  [162] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  CHARLES  W.BURKETT,  JR., 
IN  SUPPORT  OF  MOTION  FOR  SUBSTI- 
TUTION OF  PARTY  DEFENDANT 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Charles  W.  Burkett,  Jr.,  being  first  duly  sworn, 
says : 

1.  He  is  one  of  the  attorneys  for  plaintiff.  South- 
ern Pacific  Company,  in  the  above  entitled  action. 

2.  This  action  was  brought  by  plaintiff  to  re- 
cover the  sum  of  $23,049.51,  being  unpaid  balances 
of  the  transportation  charges  on  shipments  of  benzol 
made  during  1942  and  1943  from  Seattle,  Washing- 
ton, to  Los  Angeles,  California,  for  Defense  Sup- 
plies Corporation,  which  amoimt  Defense  Supplies 
Corporation  failed  and  refused  to  pay.  The  benzol 
was  admittedly  owned  by  and  [163]  was  the  prop- 
erty of  Defense  Su^jplies  Corporation  at  the  time 
of  transportation. 

3.  Defense  Supplies  Corporation  claimed  in  this 
action  that  it  was  entitled  to  make  land-grant  de- 
ductions in  the  aggregate  sum  of  $23,049.51  from 
the  tariff  charges  for  the  transportation  services 
performed  on  the  groimd  that  the  benzol,  admittedly 
owned  by  it  at  the  time  of  transportation,  was,  at 
the  time  of  transportation,  military  and  naval  prop- 
erty of  the  United  States  moving  for  military  and 
naval  and  not  for  civil  use  within  the  meaning  of 
Section  321  of  Title  III,  Part  II,  of  the  Transpor- 
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tation  Act  of  1940,  which  reserves  to  the  United 
States  land-grant  deductions  from  the  tariff  charges 
for  the  transportation  of  military  or  naval  prop- 
erty of  the  United  States  moving  for  military  or 
naval  and  not  for  civil  use. 

4.  Reconstruction  Finance  Corporation  is  a  cor- 
poration created  by  the  Reconstruction  Finance 
Corporation  Act  (47  Stat.  L.  5),  and  all  of  its  capi- 
tal stock  is  owned  by  the  United  States.  It  does 
business  and  has  an  agent  and  representative  in  the 
City  and  County  of  San  Francisco  in  the  Northern 
District  of  California.  Prior  to  July  1,  1945,  the 
date  of  dissolution  of  Defense  Supplies  Corporation, 
as  hereinafter  set  forth,  Reconstruction  Finance 
Corporation  owned  all  of  the  capital  stock  of  De- 
fense Supplies  Corporation. 

5.  By  Senate  Joint  Resolution  65  (Public  Law 
109  -  79th  Congress,  c.  215,  1st  Session),  approved 
June  30,  1945,  defendant,  Defense  Supplies  Corpoi'- 
ation,  was  dissolved  as  of  July  1, 1945,  and  said  reso- 
lution provides  that  all  functions,  powers,  duties 
and  authority  of  said  Corporation,  together  with  all 
its  documents,  books  of  account,  records,  assets  and 
liabilities  of  every  kind  and  nature,  are  thereby 
transferred  to  Reconstiniction  Finance  Corporation 
and  "shall  be  performed,  exercised,  and  adminis- 
tered by  that  Corporation  in  the  same  manner  and 
to  the  same  extent  and  [164]  effect  as  if  originally 
vested  in  Reconstruction  Finance  Corporation." 
Said  resolution  further  ])rovides  that  Reconstruc- 
tion Finance  Corporation  shall  assume  and  be  sub- 
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ject  to  all  liabilities  whether  arising  out  of  contract 
or  otherwise  of  said  Defense  Supplies  Corporation, 
and  that  no  suit,  action  or  other  proceeding  lawfully 
commenced  by  or  against  such  corporation  shall 
abate  by  reason  of  the  enactment  of  the  joint  resolu- 
tion, but  that  "the  court,  on  motion  or  supplemental 
petition  filed  at  any  time  within  twelve  months  after 
the  date  of  such  enactment,  showing  a  necessity  for 
the  survival  of  such  suit,  action,  or  other  proceeding 
to  obtain  a  determination  of  the  questions  involved, 
may  allow  the  same  to  be  maintained  by  or  against 
the  Reconstruction  Finance  Corporation." 

6.  There  is  a  necessity  for  the  survival  of  said 
action  to  obtain  a  determination  of  the  questions  in- 
volved, for  the  following  reasons : 

(a)  Reconstruction  Finance  Corporation,  suc- 
cessor in  interest  of  Defense  Supplies  Corporation, 
takes  the  same  position  as  Defense  Supplies  Cor- 
poration took  in  this  action,  namely,  that  the  benzol 
shipped,  admittedly  owned  by  Defense  Supplies 
Corporation  at  the  time  of  shipment,  was,  at  the 
time  of  transportation,  military  and  naval  prop- 
erty of  the  United  States  moving  for  militar.y  and 
naval  and  not  for  civil  use  within  the  meaning  of 
Section  321  of  Title  III,  Part  II,  of  the  Transporta- 
tion Act  of  1940,  which  reserves  to  the  United  States 
land-grant  deductions  from  the  tariff  charges  for 
the  transportation  of  military  or  naval  property  of 
the  United  States  moving  for  military  or  naval  and 
not  for  civil  use,  and  that  therefore  Defense  Sup- 
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plies  Corporation  was  entitled  to  land-grant  deduc- 
tions from  the  tariff  charges. 

(b)  The  dissolution  of  Defense  Supplies  Cor- 
poration has  in  no  way  caused  the  questions  involved 
in  this  action  to  become  moot,  and  has  not  dispensed 
with  the  necessity  of  maintaining  [165]  this  action 
to  determine  the  questions  involved. 

/s/    CHARLES  W.  BURKETT,  JR. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  October,  1945. 

[Seal]      /s/    A.  L.  WHITTLE, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  expires  September  18,  1946. 

[Endorsed]:     Filed  Oct.  26,  1945.  [166] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  SUBSTITUTION  OF 
PARTY  DEFENDANT 

This  cause  came  on  for  hearing  on  plaintiff's  mo- 
tion for  substitution  of  Reconstruction  Finance 
Corporation  as  a  party  defendant  to  tliis  action  in 
the  place  and  stead  of  Defense  Supplies  Corpora- 
tion and  for  continuing  and  maintaining  this  action 
against  Reconstruction  Finance  Corporation,  with- 
out prejudice  to  any  proceedings  already  had,  and 
it  api)earing  to  the  Court  that  tliere  is  a  necessity 
for  the  survival  of  this  action  to  obtain  a  determina- 
tion of  the  questions  involved; 
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It  Is  Ordered,  that  Reconstruction  Finance  Cor- 
poration be  and  it  is  hereby  substituted  as  party 
defendant  in  the  place  and  stead  of  Defense  Sup- 
plies Corporation;  that  the  title  of  the  [167]  action 
be  amended  accordingly;  and  the  action  be  con- 
tinued and  maintained  against  said  Reconstruction 
Finance  Corporation  without  prejudice  to  any  pro- 
ceedings already  had  in  this  action. 

Dated  this  5th  day  of  November,  1945. 

LOUIS  E.  GOODMAN 
Judge  of  said  United  States  District  Court. 

[Endorsed] :    Filed  Nov.  5,  1945.  [168] 


[Title  of  District  Court  and  Cause.] 

Appearances:  C.  W.  Durbrow,  Charles  W.  Bur- 
kett,  Jr.,  C.  O.  Amonette,  65  Market  Street,  San 
Francisco  5,  California.  Attorne^ys  for  Plaintiff. 
Theodore  R.  Meyer,  R.  L.  Miller,  Joseph  F.  Hogan, 
Brobeck,  Phleger  &  Harrison,  111  Sutter  Street, 
San  Francisco  4,  California.  Attorneys  for  De- 
fendant. 

OPINION 

Groodman,  District  Judge. 

During  the  years  1942  and  1943,  defendant  De- 
fense Supplies  Corporation  shipped  to  itself  from 
Seattle,  Washington  [169]  to  Los  Angeles,  Cali- 
fornia, via  the  railroads  of  plaintiff  and  other  par- 
ticipating carriers  and  upon  government  bills-of- 
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lading,  certain  tank  cars  of  motor  benzol.  Defend- 
ant refused  to  pay  plaintiff,  as  the  delivering  car- 
rier, for  sucli  transportation  at  the  commercial  rates 
established  under  tariffs  filed  with  the  Interstate 
Commerce  Commission.  Instead  it  paid  a  lower 
rate,  arrived  at  by  deducting  from  the  tariff  rate 
certain  so-called  land  grant  allowances  reserved  to 
the  United  States  under  the  Transportation  Act  of 
1940  where  "military  or  naval  property  of  the 
United  States"  is  transportated  for  "military  or 
naval  and  not  for  civil  use,"  over  the  lines  of  those 
railroad  companies  that  had  received  land  grants 
from  the  United  States.  Transportation  Act  of 
1940  c.  722,  sec.  321,  54  Stat.  954;  49  USCA  S  65. 

Prior  to  September  18,  1940,  the  United  States 
was  the  beneficiary  of  freight  rate  deductions  upon 
the  transportation  of  any  kind  of  government  prd])- 
erty  that  moved  over  railroads  which  had  received 
land  grants  from  the  United  States  and  over  other 
railroads  signing  so-called  "equalization  agree- 
ments" in  order  to  meet  the  land-grant  railroad 
rates.  (Lake  Superior  &  M.R.  Co.  v.  U.  S.  93  U.S. 
442,  23  L.  ed.  965;  Atchison  T  &  S.F.R.R.  Co.  v. 
U.  S.  15  Ct.  CI.  126;  Act  of  June  7,  1924,  c.  291,  10 
USCA  1375;  Powell  v.  U.  S.  60  Fed.  Supp.  433, 
435,  436.) 

However  by  the  Act  of  1940,  as  to  those  carriers 
who  theretofore  released  and  quitclaimed  to  tlie 
United  States,  the  lands  previously  granted  to  tliem 
by  the  government,  (Sec.  321b)  the  land-grant  de- 
ductions allowed  the  ITnited  States  ap])ly  only  to 
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military  or  naval  property  of  the  United  States 
moving  for  military  or  naval  use.  [170] 

All  of  the  carriers  participating  in  the  transporta- 
tion of  the  benzol,  including  plaintiff,  were  either 
land-grant  aided  roads  or  had  entered  into  equaliza- 
tion agreements,  and  all  of  such  land-grant  aided 
carriers  had  filed  the  releases  required  by  the  Act. 

This  action  seeks  the  recovery  of  the  sum  of  $23,- 
049.51  being  the  amomit  of  the  deducted  land-grant 
allowances. 

If  the  benzol  was,  at  the  time  of  its  transporta- 
tion, military  or  naval  property  of  the  United  States 
being  moved  for  military  or  naval  aiid  not  for  civil 
use,  plaintiff  cannot  recover.  On  the  other  hand, 
if  the  benzol  w^as  not  military  or  naval  property  of 
the  United  States  nor  if  it  was  not  transported  for 
military  or  naval  use,  plaintiff  should  recover. 

The  cause  was  submitted  upon  briefs  after  the 
filing  of  a  written  stipulation  of  facts. 

Plaintiff's  first  contention  is  that  the  motor  ben- 
zol was  not  property  of  the  United  States  because  it 
was  owned  at  the  time  by  defendant  Defense  Sup- 
plies Corporation*  which  plaintiff  claims  to  be  an 
entity  separate  and  distinct  from  the  United  States. 

However,  in^none  of  the  cases  cited  by  plaintiff 
was  it  squarely  adjudicated  that  property  of  which 
the  United  States  was  sole  beneficiary,  was  not  its 


*  Created  under  the  authority  of  Sec.  5d(3)  of 
the  Reconstruction  Finance  Corp.  Act,  15  USCA 
§606(b)(3).  1944  Cumulative  Annual  Pocket  Part. 
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property  because  the  naked  title  was  held  by  a  cor- 
porate instrumentality.  On  the  other  hand,  in  the 
following  cases  where  property  was  carried  in  the 
names  of  corporate  instrumentalities,  such  property 
was  held  to  be  government  owned:  Clallams  [171] 
County,  Wash.,  v.  U.  S.  263  IT.  S.  341  (Spruce  Pro- 
duction Corporation) ;  King  County,  Wash.,  v.  U.S. 
Shipping  Board  Emergency  Fleet  Corporation,  (9 
Cir.)  282  Fed.  950;  U.  S.  Shipping  Board  Emer- 
gency Fleet  Corp.  v.  Delaware  Co.,  Pa.  (3  Cir.)  17 
Fed.  (2d)  40;  U.  S.  v.  Skinner  &  Eddy  Corp.  28 
Fed.  (2d)  373;  Chevy  Cotton  Mills  Inc.  v.  U.  S.  59 
Fed.  Supp.  122  (Reconstruction  Finance  Corp.)  : 
Inland  Waterways  Corp.  v.  Young,  309  U.  S.  517. 
Directly  in  point  as  to  Defense  Supplies  Corpora- 
tion is  the  case  of  Defense  Supplies  Corp.  v.  U.  S. 
Lines  Co.  57  Fed.  291.  (decision  of  Judge  Knox.) 

It  is  urged  by  plaintiff  that  Congress  did  not  in.- 
tend  that  the  words  ''property  of  the  United 
States"  as  used  in  the  Transportation  Act  of  1940 
should  embrace  property  held  in  the  name  of  cor- 
porate instrumentalities,  because  while  in  other  reg- 
ulatory statutes  specific  mention  is  made  of  "gov- 
ernment owned  or  controlled  corporations,"  such 
mention  is  not  made  in  the  Transportation  Act  of 
1940.  This  argument,  however,  fails  for  the  reasons 
given  in  Keifer  &  Keifer  v.  Reconstruction  Finance 
Corp.  306  U.  S.  381,  and  also  because  a  true  ap- 
I)raisal  of  the  purpose  and  background  setting  of 
the  Transportation  Act  of  1940  negates  any  impnt.-i- 
tioii  that  Congress  intended  such  an  irrational  or 
capricious  objective  as  to  def)rive  the  United  States 
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of  the  rights  and  benefits  attaching  to  ownership  of 
its  property  held  in  the  name  of  this  particular  in- 
strumentality of  government.  Other  arguments 
urged  by  plaintiff  in  this  connection  are  not  of  suffi- 
cient substance  to  warrant  further  comment. 

Plaintiff's  second  contention  is  that  the  benzol 
transported  was  not  military  or  naval  property. 
Here  is  presented  a  question  of  first  impression.  Its 
resolution  requires  appraisement  of  the  purpose  and 
nature  of  defendant's  [172]  powers  and  activities. 
During  the  period  preceding  the  attack  on  Pearl 
Harbor  and  also  subsequent  thereto,  various  agen- 
cies of  the  government,  corporate  and  otherwise, 
were  established  to  acquire,  produce  and  distribute 
material  and  commodities  for  use  in  the  national 
defense  and  to  further  the  successful  prosecution  of 
the  war.  Defendant  was  such  an  agency.  (Sec. 
5(d)(3)  Reconstruction  Finance  Corp.  Act.  15 
USCA  606(b)(3). 

After  Pearl  Harbor,  the  government  decided  to 
and  did  acquire  through  defendant  agency  large 
quantities  of  benzol  for  use  principally*  in  the  man- 
ufacture of  aviation  gasoline  and  synthetic  rubber 
tires  for  the  armed  forces.  It  is  urged  on  behalf  of 
plaintiff  that  in  order  to  be  classified  as  naval  or 
military  property,  the  benzol  had  to  be  acquired  by 
the  War  or  Navy  Departments  in  the  manner  and 


*  Approximately  87%  of  the  total  benzol  shipped 
was  used  in  the  making  of  aviation  gasoline  and 
synthetic  rubber  tires  for  the  armed  forces.  About 
13%  found  its  way  incidentally  and  eventually  into 
non-military  channels. 
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by  officers  or  agencies  specially  authorized  by  the 
Congress  to  act  for  such  Departments  and  with 
monies  appropriated  by  Congress  for  that  purpose. 
Viewed  in  the  context  and  against  the  background 
of  the  Transportation  Act  of  1940,  this  is  too  nar- 
row and  illiberal  an  interpretation  of  the  language 
of  the  Act. 

It  is  true,  as  stated  by  plaintiff,  that  pursuant  to 
its  constitutional  powers  to  raise  and  equip  armies 
and  navies,  Congress  has  from  time,  to  time  appro- 
priated monies  to  acquire  properties  for  the  armed 
forces  and  has  designated  the  officers  authorized  to 
so  act,  in  the  case  of  the  Army,  by  10  USCA  1191, 
and  in  the  case  of  the  Navy,  by  34  USCA  560.  It 
is  also  true  that  defendant  corporation  has  no  Con- 
gressional authority  to  make  purchases  for  the 
Army  or  Navy  Departments.  [173] 

But  it  does  not  follow  at  all  that,  within  the  pur- 
view of  the  Transportation  Act  of  1940,  property 
purchased  and  transported  by  the  Defense  Supplies 
Corporation  may  not  be  "military  or  naval  prop- 
erty" of  the  United  States.  The  words  "military'' 
and  "naval"  as  used  in  the  Act  are  descriptive  ad- 
jectives. In  context  they  may  refer  to  property  of 
the  War  or  Navy  Departments  but  they  also  prop- 
erly and  logically  are  descriptive,  irrespective  of 
ownership,  of  the  nature  of  the  i)roperty  itself,  with 
respect  not  merely  to  its  tangible  form  and  char- 
acteristics but  as  well,  as  is  the  case  here,  to  the  na- 
ture of  its  contemplated  use.  Having  in  mind  the 
history  of  the  "land  grant  allowance"  legislation, 
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it  is  clear  to  me  that  Congress  did  not  intend  to  re- 
tain for  the  benefit  of  the  United  States  reduced 
rates  for  the  transportation  only  of  properly  as- 
signed to  the  War  or  Navy  Departments  and  fit  for 
immediate  use  and  not  for  its  property  undeniably 
dedicated  to  military  use  but  not  yet  assigned  to  the 
War  Department  because  not  at  the  moment  in  the 
ultimate  form  usable  in  actual  conflict. 

The  powers  granted  by  Congress  to  defendant 
(Charter  clause  5  to  acquire,  produce  and  deal  in 
materials  and  implements  of  war  on  a  vast  scale, 
plainly  indicate  Congressional  awareness  of  the  ad- 
vantageous facilities  afforded  b}^  defendant  agency 
in  the  handling  of  material  necessitated  by  modern 
methods  of  warfare  requiring  total  mobilization  of 
resources.  Moreover,  the  stipulation  of  facts  rec- 
ognizes that  defendant,  in  acquiring  and  transport- 
ing the  benzol,  was  functioning  in  cooperation  with 
the  naval  and  military  establishments  of  the  United 
States. 

If  the  Army  or  Navy  were,  at  the  time  in  question 
[174]  moving  the  benzol  via  plaintiff's  railroad  to 
the  same  refineries  for  the  same  purpose,  plaintiff 
would  not  object  to  the  claimed  land  grant  allow- 
ance. This  is  so  by  the  force  of  the  very  argument 
made  that  the  statutory  language  limits  the  statu- 
tory benefit  to  military  property  of  the  War  or 
Navy  Departments.  By  this  token,  the  benzol  is 
none  the  less  military  property  moving  for  military 
use,  because  of  its  control  at  the  time  by  another 
lawful  agency  of  the  United  States. 
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I  conclude  that  the  benzol  was  in  fact  military  or 
naval  property  of  the  United  States. 

We  now  reach  the  final  question  raised,  viz :  Was 
the  benzol  "moving  for  military  or  naval  and  not 
civil  use?" 

Concededly,  the  United  States  would  not  be  en- 
titled to  the  reduced  rate  allowed  by  the  statute 
even  if  the  benzol  were  military  or  naval  property, 
unless  it  also  appeared  that  it  was  being  trans- 
ported for  military  and  not  civil  use.  This  is  so 
because  the  United  States  might  very  conceivably 
move  military  or  naval  property  for  purely  civilian 
and  non-military  use. 

The  term  ''military"  is  defined  in  Funk  &  Wag- 
nail's  New^  Standard  Dictionary,  in  part,  as  "of  or 
pertaining  to  soldiers,  arms,  or  warfare  .  .  .  warlike 
.  .  .  martial."  Bouvier  speaks  of  it  as  "anything 
pertaining  to  war  or  to  the  Army."  Third  Revision 
Vol.  2,  p.  2209. 

On  the  other  hand  "civil"  is  defined  as  "pertain- 
ing to  a  citizen  in  regard  to  ordinary  affairs;  op- 
posed to  ecclesiastical  or  military."  (Funk  &  Wag- 
nail.) 

Thus  the  terms  "military"  and  "civil"  are  mutu- 
ally exclusive.  The  benzol  here  was  to  be  manu- 
factured into  aviation  gasoline  and  tires  for  the 
armed  forces.  It  [175]  certainly  did  not  pertain 
"to  a  citizen  in  regard  to  ordinary  affairs."  Its 
transportation  was  to  place  where  it  was  to  be  used 
in  greatest  part  "pertaining  to  soldiers,  arms  or 
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warfare."    Its  relationship  to  the  physical  force  of 
conflict  and  combat  was  actual  and  proximate. 

That  the  benzol  had  to  be  processed  and  other 
component  material  added,  does  not,  as  contended, 
detract  from  its  status  as  military  property  at  the 
time  of  transportation.  To  fix  its  status  according 
to  the  standards  proposed  by  plaintiff  would  in- 
volve refinements  of  evaluation  too  speculative  and 
too  far  removed  from  realities.  At  what  point  would 
its  "military  use"  become  an  actuality *?  When  the 
first  drop  was  mixed  with  added  material*?  When 
the  manufacturing  process  was  completed"?  When 
the  first  drum  of  gasoline  or  first  tire  started  on 
their  way?  When  the  gasoline  was  syphoned  into 
an  airplane  tank?  Or  perhaps  not  until  the  air- 
plane had  entered  upon  the  performance  of  its  mis- 
sion ? 

The  contention  that  the  property  was  not  moving 
for  "use"  but  for  sale  to  the  processing  oil  refineries 
lacks  merit,  for  the  so-called  '  *  sale ' '  to  the  refineries 
was  but  an  intermediate  step  in  the  use. 

There  is,  in  my  opinion,  a  final  and  persuasive 
basis  for  the  court's  interpretation  of  the  terms 
"military  property"  and  "military  use"  as  ex- 
pressed in  the  Act.  Prior  to  the  outbreak  of  World 
War  II,  a  narrower  and  stricter  meaning  might 
well  be  attached  to  these  phrases,  because  ujd  to  that 
time  through  the  course  of  history,  military  and  na- 
val operations  had  restricted  themselves  to  specific 
areas  and  theatres.  Human  ingenuity  in  waging 
war  had  been  limited  by  space  and  distance.    But 
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after  1939,  the  [176]  horrors  of  unlimited  total  war 
became  a  certainty.  At  or  about  the  time  of  the 
passage  of  the  Transportation  Act  of  1940,  many 
other  statutes  were  enacted  by  Congress  in  the  en- 
deavor to  prepare  for  our  anticipated  participation 
in  the  struggle.^  Total  mobilization  required  the 
creation  of  agencies  to  produce  and  gather  the  re- 
sources of  war.  Thus  much  material  which  in  older 
days  might  have  lacked  the  classical  military  habili- 
ments, became  of  vital  military  importance.  Hence 
it  is  that  a  just  and  fair  adjudication  of  the  mean- 
ing of  the  statute's  language  cannot  be  made  with- 
out considering  the  over-all  effect  of  the  concept  of 
total  global  warfare. 

Judgment  will  go  for  defendant.  Findings  may 
be  prepared  and  presented  in  accordance  with  the 
Rules. 

Dated:    January  21st,  1946. 

[Endorsed] :     Filed  Jan.  21,  1946.  [177] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

Plaintiff  filed  its  complaint  herein  on  July  12, 
1944,  and  on  January  10,  1945,  the  defendant  there- 
in named,  Defense  Supplies  Corporation,  a  corpora- 


*  See  notes  to  the  opinion  of  Judge  Hutcheson  in 
Powell  V.  United  States,  60  Fed.  Supp.  433  as  to 
the  related  legislation. 
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Hon,  filed  its  answer  thereto.  The  parties  there- 
after entered  into  and  lodged  with  the  court  a  stipu- 
lation embodying  all  of  the  evidentiary  facts  per- 
tinent to  the  issues  raised  by  said  complaint  and 
answer.  On  November  5,  1945,  upon  motion  of  the 
plaintiff  the  above-entitled  court  entered  its  order 
substituting  Reconstruction  Finance  Corporation,  a 
corporation,  as  party  defendant  to  this  action,  in 
the  place  and  stead  of  said  Defense  Supplies  Cor- 
poration. Briefs  were  thereupon  submitted  to  the 
court  and  on  November  19,  1945,  the  cause  was 
submitted. 

The  court  having  fully  considered  the  facts  and 
the  law  in  this  matter,  finds  the  facts  and  states 
the  conclusions  of  law  as  follows: 

FINDINGS  OF  FACT 

I. 

Plaintiff  is  now,  and  was  during  all  of  the  times 
hereinafter  mentioned,  a  corporation  duly  created, 
organized  and  existing  under  the  laws  of  the  State 
of  Kentucky,  authorized  to  do  and  doing  business 
in  the  State  of  California  and  in  other  states,  and, 
as  such  corporation,  was  during  all  of  said  times 
engaged  as  a  common  carrier  by  railroad  in  the 
transportation  of  persons  and  property  for  hire  in 
interstate  commerce  over  its  lines  and  in  partici- 
pation with  other  common  carriers  by  railroad  in 
and  through  various  states  of  the  United  States. 

II. 

The  original  defendant.   Defense   Supplies   Cor- 
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j)oration,  was,  during  all  of  the  times  hereinafter 
mentioned  prior  to  July  1,  1945,  a  corporate  instru- 
mentality of  the  United  States  created  [179]  by  the 
United  States  pursuant  to  Section  5d(3)  of  the 
Reconstruction  Finance  Corporation  Act  (15  U.S. 
C.A.,  Sec.  606b(3)  ).  It  objects,  purjDoses  and 
powers  are  those  provided  for  in  the  Act  pursuant 
to  which  it  was  created.  All  of  its  capital  stock 
was  ow^ned  by  Reconstruction  Finance  Corporation. 
Said  Reconstruction  Finance  Corporation  was  at 
all  times  herein  mentioned  and  still  is  a  corporate 
instrumentality  of  the  United  States  created  by  the 
United  States  government  by  the  Act  of  Congress 
knowm  as  the  Reconstruction  Finance  Corporation 
Act  (15  U.S.C.A.,  sections  601  et  seq.).  All  (»f  the 
stock  of  said  Reconstruction  Finance  Corporation 
was  at  all  times  and  still  is  owned  by  the  United 
States  government.  By  Senate  Joint  Resolution  65 
(Public  Law  109  79th  Cong.,  c.  215,  1st  Sess.) 
approved  June  30,  1945,  Defense  Supplies  Corpora- 
tion w^as  dissolved  as  of  July  1,  1945,  and  pursuant 
to  said  resolution  all  of  its  functions,  powers,  duties 
and  authority,  together  with  all  its  documents, 
books  of  account,  records,  assets  and  liabilities  of 
every  kind  and  nature  were  thereby  transferred  to 
Reconstruction  Finance  Corporation.  Pursuant  to 
the  terms  of  said  resolution  and  upon  proper  show- 
ing to  this  court  and  by  order  of  this  court  dated 
November  5,  1945,  said  Reconstruction  Finance 
Corporation  was  substituted  as  defendant  in  this 
action  in  the  place  and  stead  of  said  Defense  Sup- 
plies   Corporation,    and    said    action    was    thereby 
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allowed  to  be  continued  and  maintained  against 
said  Reconstruction  Finance  Corporation.  The 
principal  office  of  the  original  defendant,  Defense  J 
Supplies  Corporation,  was  located  in  the  City  of 
Washington,  District  of  Columbia,  but  at  all  times 
herein  mentioned  prior  to  July  1,  1945,  it  did  busi- 
ness in  the  Citj^  and  County  of  San  Francisco,  in 
the  [180]  Northern  District  of  California. 

III. 

During  the  years  1942  and  1943,  commencing  in 
the  month  of  July,  1942,  defendant  shipped  to  itself 
from  Seattle,  Washington,  to  Los  Angeles,  Califor- 
nia, upon  government  bills  of  lading  over  the  lines 
of  plaintiff  and  other  participating  carriers  certain 
tank  cars  of  motor  benzol.  Prior  to,  at  the  time 
of,  and  during  said  transportation,  legal  title  to 
said  motor  benzol  was  vested  in  said  Defense  Sup- 
plies Corporation,  a  corporate  instrumentality  of 
the  United  States.  Plaintiff  was  the  final  and  de- 
livering carrier  and  made  delivery  of  said  ship- 
ments in  accordance  with  the  bills  of  lading. 

IV. 

The  lines  of  plaintiff  over  which  said  motor  ben- 
zol was  transported  w^ere  constructed  with  the  aid 
of  grants  of  land  received  from  the  United  States, 
either  directly  or  through  a  predecessor  or  prede- 
cessors in  interest.  The  portions  of  the  lines  of 
all  carriers  by  railroad  participating  with  planitiff 
in  the  transportation  of  said  motor  benzol,  over 
wiiich    said   motor   benzol    was    transported,    were 
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either  similarly  constructed  with  the  aid  of  grants 
of  land  received  from  the  United  States  or,  with 
respect  to  such  portion  of  the  lines  not  so  con- 
structed by  such  aid,  such  carrier  had,  prior  to  the 
shipments  here  involved,  entered  into  equalization 
agreements  with  the  United  States  under  the  terms 
of  which  the  net  charges  to  the  United  States  for 
transportation  service  over  such  lines  were  equal- 
ized with  the  transportation  charges  applicable  to 
transportation  over  lines  constructed  with  the  aid 
of  such  grants  of  land.  All  the  carriers  by  railroad 
owning  and  operating  or  operating  lines  of  railroad 
so  constructed  with  the  aid  of  such  land  [181] 
grants  and  all  carriers  by  railroad  who  had  entered 
into  such  equalization  agreements,  and  each  of  them, 
had  prior  to  and  at  the  time  of  the  shipments  of 
motor  benzol  here  involved,  filed  with  the  Secretary 
of  the  Interior  of  the  United  States,  in  the  form 
and  manner  prescribed  by  him,  the  releases  speci- 
fied to  be  filed  by  the  provisions  of  paragraph  (b) 
of  Section  321  of  Part  II,  Title  III,  of  the  Trans- 
portation Act  of  1940  (54  Stat.  L.  954).  Each  of 
the  releases  so  filed  was  approved  by  the  Secretary 
of  the  Interior  prior  to  any  of  the  shipments  in 
question  and  the  performance  of  the  transportation 
services  involved  herein. 

V. 

Said  shipments  of  motor  benzol  so  shipped  upon 
government  bills  of  lading  were  billed  and  for- 
warded with  charges  collect  and  plaintiff,  being 
the   delivering   carrier   charged   with    the   duty   of 
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collecting  the  entire  freight  charges  on  said  ship- 
ments, presented  to  defendant  its  respective  bills 
therefor  aggregating  the  sum  of  $56,736.14  for  such 
transportation  services.     Defendant,   claiming  the 
right  to  make  land-grant   deductions   in   amounts 
aggregating  the  sum  of  $23,049.51,  refused  to  make 
the  payments  demanded  but  instead  paid  to  plain- 
tiff  amounts   aggregating   the   sum    of  ^  $33,686.63. 
The  amount  admittedly  payable  by  defendant  to 
plaintiff  for  the  transportation   services   involved 
herein,  if  defendant  is  entitled  to  land-grant  deduc- 
tions under  the  provisions  of  Section  321(a)  of  the 
Transportation  Act  of  1940,  on  the  entire  quantity 
of  motor  benzol  transported  over  the  lines  of  the 
plaintiff  and  the  participating  carriers,  is  the  said 
sum  of  $33,686.63.    The  said  amounts  so  paid  were 
accepted  by  plaintiff  under  protest  as  part  pay- 
ment   [182]    only   and   plaintiff   subsequently   and 
prior  to  the  bringing  of  this  action,  rendered  its 
bills  to  defendant  for  the  difference  between  the 
amounts  so  paid  and  certain  amounts  claimed  by  it 
to  be  due  upon  the  basis  of  the  application  of  the 
full  commercial  rates  specified  in  tariffs  duly  pub- 
lished and  filed  with  the  Interstate  Commerce  Com- 
mission in  effect  at  the  time  the  shipments  were 
made.    It  is  admitted  by  the  parties  that  if  defend- 
ant is  entitled  to  land-grant  deductions  with  re- 
spect to  none  of  the  shipments  of  motor  benzol  in- 
volved in  this  case,  that  the  difference  between  such 
full  published  tariff  rates  and  the  amounts  paid  by 
defendant,  which  difference  plaintiff  would  in  such 
event  be  entitled  to  recover,  is  $23,049.51. 
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VI. 

The  entire  quantity  of  motor  benzol  involved  in 
this  case  was  at  the  time  of  its  transportation  owned 
by  Defense  Supplies  Corporation. 

The  entire  quantity  of  motor  benzol  involved  in 
this  case  was  at  the  time  of  its  transportation  mili- 
tary or  naval  property  of  the  United  States. 

VIII. 

All  of  said  motor  benzol  was  at  the  time  of  its 
said  transportation,  moving  for  use  in  the  produc- 
tion of  aviation  gasoline  and  synthetic  rubber  for 
use  in  the  direct  prosecution  of  war.  The  entire 
quantity  of  motor  benzol  involved  in  this  case  was 
at  the  time  of  its  transportation  moving  for  mili- 
tary or  naval  and  not  for  civil  use.  [183] 

CONCLUSIONS  OF  LAW 

I. 

The  motor  benzol  involved  in  this  case,  naked 
legal  title  to  which  at  the  time  of  its  transportation 
stood  in  the  name  of  the  Defense  Supplies  Corpora- 
tion, a  corporate  instrumentality  of  the  United 
States,  was  at  the  time  of  its  said  transportation 
"property  of  the  United  States"  within  the  mean- 
ing of  that  language  as  it  is  used  in  Section  321(a) 
of  the  Transportation  Act  of  1940. 

11. 

The  motor  benzol  involved  in  this  case  was,  at 
the  time  of  its  transportation,  "military  or  naval" 
property  of  the  United  States  and  was  ''moving  for 
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military  or  naval  and  not  for  civil  use"  within  the 
meaning  of  that  language  as  it  is  used  in  Section 
321(a)  of  the  Transportation  Act  of  1940. 

II. 

Defense  Supplies  Corporation  was  entitled  to 
make  land-grant  deductions  from  the  applicable 
published  tariff  rates  under  the  provisions  of  Sec- 
tion 321(a)  of  the  Transportation  Act  of  1940,  with 
respect  to  all  of  the  transportation  services  pro- 
vided by  plaintiff  and  other  participating  carriers 
in  the  transportation  of  the  motor  benzol  involved 
in  this  case. 

IV. 
Plaintiff  is  entitled  to  recover  nothing  from  de- 
fendant, and  defendant  is  entitled  to  its  costs  of 
suit  herein  incurred. 

It  Is  So  Ordered  and  the  Clerk  shall  enter  judg- 
ment forthwith. 

Dated  this  18th  day  of  February,  1946. 

LOUIS  E.  GOODMAN, 

Judge   of   the   United   States 
District  Court. 

[Endorsed] :     Filed  Feb.  18,  1946.  [184] 
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In  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division 

No.  23495-G 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Plaintiff, 

vs. 

RECONSTRUCTION     FINANCE     CORPORA- 
TION, a  Corporation, 

Defendant. 

JUDGMENT 

The  above  entitled  action  was  submitted  to  the 
court  for  decision  upon  the  basis  of  the  pleadings 
on  file,  a  stipulation  of  facts,  and  briefs  of  the 
parties  to  the  action.  Messrs.  C.  O.  Amonette  and 
Charles  W.  Burkett,  Jr.,  appeared  as  attorneys  for 
the  plaintiff,  Southern  Pacific  Company,  a  corpora- 
tion, and  Theodore  R.  Meyer,  R.  L.  Miller,  Joseph 
F.  Hogan  and  Brobeck,  Phleger  &  Harrison  ap- 
peared as  attorneys  for  Defense  Supplies  Corpora- 
tion, a  corporation,  the  original  defendant,  and  for 
Reconstruction  Finance  Corporation,  a  corporation, 
the  substituted  defendant. 

The  cause  having  been  submitted  to  the  court  for 
consideration  and  decision,  and  the  court  having 
delivered  and  filed  its  findings  of  fact  and  conclu- 
sions of  law; 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed  that  Southern  Pacific  Company,  a  cor- 
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poration,  the  plaintiff  herein,  take  nothing  from  the 
defendant. 

Dated:  February  28,  1946.  [185] 

LOUIS  E.  GOODMAN, 
Judge. 
Approved  as  to  form,  as  provided  in  Rule  5(d)  : 
/s/  C.  O.  AMONETTE, 
/s/  CHARLES  W.  BURKETT,  JR., 
Attorneys  for  Plaintiff. 
Due  service  and  receipt  of  a  copy  of  the  within 
is  hereby  admitted  this  28th  day  of  February,  1946. 
C.  O.  AMONETTE, 
CHARLES  W.  BURKETT,  JR., 
Attorneys  for  Plaintiff, 
Southern  Pacific  Company. 

[Endorsed]:     Filed  Feb.  28,  1946.  [186] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 
OF  APPEALS 

Notice  is  hereby  given  that  Southern  Pacific  Com- 
pany, plaintiff  above  named,  hereby. appeals  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  final  judgment  entered  in  this  action  on  the 
28th  day  of  February,  1946. 

Dated  this  9th  day  of  May,  1946. 

/s/  C.  O.  AMONETTE, 
/s/  CHARLES  W.  BURKETT,  JR., 
Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  May  9,  1946.  [187] 
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[Title  of  District  Court  and  Cause.] 

BOND  COSTS  ON  APPEAL 

Know  All  Men  By  These  Presents,  that  we, 
Southern  Pacific  Company,  a  corporation,  as  prin- 
cipal, and  Saint  Paul-Mercury  Indemnity  Company, 
a  corporation,  as  surety,  are  held  and  firmly  bound 
unto  Reconstruction  Finance  Corporation,  a  cor- 
poration, in  the  full  and  just  sum  of  Two  Hundred 
Fifty  Dollars  ($250.00),  to  be  paid  to  said  Recon- 
struction Finance  Corporation,  its  successors  or 
assigns,  to  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves  jointly  and  severally  by 
these  presents. 

In  Witness  whereof,  said  Southern  Pacific  Com- 
pany, a  corporation,  has  caused  this  obligation  to 
be  signed  by  its  duly  authorized  Vice  President, 
and  its  corporate  seal  to  be  thereunto  affixed  at  San 
Francisco,  California,  this  8th  day  of  May,  1946, 
and  said  Saint  Paul-Mercury  Indemnity  Company, 
a  corporation,  has  [188]  caused  this  obligation  to 
be  signed  by  its  duly  authorized  attorney-in-fact  and 
its  corporate  seal  to  be  thereunto  affixed  at  San 
Francisco,  California,  this  8th  day  of  May,  1946. 

Whereas,  on  the  28th  day  of  February,  1946,  in 
an  action  depending  in  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division,  between  Southern  Pacific  Com- 
pany, a  corporation,  plaintiff,  and  Reconstruction 
Finance  Corporation,  a  corporation,  defendant,  a 
judgment  was  rendered  against  said  Southern  Pa- 
cific Company  and  said  Southern  Pacific  (^mpany 
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intends  to  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  from  said  judg- 
ment ; 

Now  the  condition  of  the  above  obligation  is  such, 
that  if  said  Southern  Pacific  Company  shall  prose- 
cute its  appeal  with  effect  and  pay  all  costs  if  the 
appeal  is  dismissed  or  the  judgment  affirmed,  or 
such  costs  as  the  appellate  court  may  award  if  the 
judgment  be  modified,  then  the  above  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  virtue. 

SOUTHERN    PACIFIC     COM- 
PANY, 
^  By    D.  J.  RUSSELL, 

Vice  President. 
Attest ; 

[Seal]  ROY  G.  HILLEBRAND, 

Assistant  Secretary. 
SAINT    PAUL-MERCURY   IN- 
DEMNITY COMPANY, 
[Seal]  R.  B.  RYAN, 

Its  Attorney-in-Fact. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

On  this  8th  day  of  May  in  the  year  One  Thousand 
Nine  Hundred  and  Forty-six  before  me,  A.  L. 
Whittle,  65  Market  St.,  a  Notary  Public  in  and  for 
the  City  and  County  of  San  Francisco,  State  of 
California,  personally  appeared  D.  J.  Russell, 
known  to  me  to  be  the  Vice  President  of  the  cor- 
poration described  in  and  that  executed  the  within 
instrument,  and  also  known  to  me  to  be  the  person 
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who  executed  it  on  behalf  of  the  coi'iDoration  there- 
in named  and  he  acknowledged  to  me  that  such  cor- 
poration executed  the  same.        » 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  at  my  office  in  the 
City  and  County  of  San  Francisco,  the  day  and 
year  in  this  certificate  first  above  written. 

[Seal]  A.  L.  WHITTLE, 

Notary  Public  in  and  for  the  Cit}^  and  County  of 
San  Francisco,  State  of  California. 

M}^  Commission  expires  September  18,  1946. 

ACKNOWLEDGMENT   OF   ATTORNEY- 
IN-FACT 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

On  this  8th  day  of  May,  1946,  before  me,  a  Notary 
Public,  within  and  for  the  said  County  and  State, 
personally  appeared  R.  B.  Ryan,  known  to  me  to 
be  the  person  whose  name  is  subscribed  to  the  with- 
in instrument  as  the  Attorney-in-Fact  of  and  for 
the  Saint  Paul-Mercury  Indemnity  Company,  Saint 
Paul,  Minnesota,  a  corporation  created,  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  and  acknowledged  to  me  that 
he  subscribed  the  name  of  the  Saint  Paul -Mercury 
Indemnit^y  Compan}^  thereto  as  Surety,  and  his  own 
name  as  Attorney-in-Fact. 

[Seal]  JANE  :\r.  DOUGHERTY, 

Nortaiy  Public. 

My  Commission  ex])ires  Septom])er  24,  1949. 

[Endorsed]:     Filed  May  9,  1946.  [189] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH 
PLAINTIFF  INTENDS  TO  RELY  ON  AP- 
PEAL 

The  points  on  which  plaintiff  intends  to  rely  on 
appeal  are  as,  follows: 

I. 

The  Court  erred  in  making  its  Finding  of  Fact 
No.  VII  in  that: 

1.  Said  finding  is  not  supported  by  the  evidence. 

2.  Said  finding  is  contrary  to  the  evidence  in 
that  the  evidence  (Stipulation  of  Facts)  shows 
that: 

(a)  The  motor  benzol  was  purchased  by  and 
was,  at  the  time  of  its  transportation,  the  property 
of  and  owned  by  Defense  Supplies  Corporation,  a 
corporate  entity  separate  and  distinct  from  the 
United  States,  and  was  not  the  property  of  the 
IJnited  States.  [190] 

(b)  The  motor  benzol  was  not,  at  the  time  of 
its  transportation,  military  or  naval  property  but 
only  a  material  suitable  for  use,  in  connection  with 
other  materials,  in  the  manufacture  or  production 
of  materials  suitable  for  use,  in  connection  with  still 
other  materials,  in  the  manufacture  or  production 
of  100  octane  aviation  gasoline  which,  when  manu- 
factured or  produced,  was  suitable  for  military  or 
naval  use  and  of  synthetic  rubber  which,  when 
manufactured  or  produced,  was  suitable  for  use  in 
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the  iiianiifacture  or  production  of  rubber  products 
suitable  for  military  or  naval  use. 

(c)  The  United  States  bought  a  portion  of  the 
rubber  products  and  the  100  octane  aviation  gaso- 
line, of  which  the  motor  benzol  ultimately  became 
a  constituent  part,  for  use  by  the  Army  and  Navy. 

3.  Said  finding  was  indu<?ed  by  an  erroneous 
view  of  the  law  in  that: 

(a)  Said  finding  is  based  on  the  view  that  the 
motor  benzol  which  was  purchased  by  and  was,  at 
the  time  of  its  transportation,  the  property  of  and 
owned  by  Defense  Supplies  Corporation,  a  cor- 
porate entity  separate  and  distinct  from  the  United 
States,  was  the  property  of  the  United  States. 

(b)  Said  finding  is  based  on  the  view  that  the 
motor  benzol,  unsuitable  at  the  time  of  its  trans- 
portation for  military  or  naval  use,  was,  at  the 
time  of  its  transportation,  military  or  naval  prop- 
erty when  materials  manufactured  or  produced 
therefrom  by  purchasers  of  the  motor  benzol  from 
Defense  Supplies  Corporation,  subsequent  to  its 
transportation,  were  used,  in  connection  with  still 
other  materials,  in  the  manufacture  or  production 
of  property  suitable  for  military  or  naval  use,  which 
property  was  acquired  by  the  United  States  for 
military  or  naval  use.  [191] 

XL 

The  Court  erred  in  making  its  PMndings  of  Fact 
No.  VIIT  in  that: 
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1.  Said  finding  is  not  supported  by  the  evidence. 

2.  Said  finding  is  contrary  to  the  evidence  in 
that  the  evidence  (Stipulation  of  Facts)  shows 
that: 

(a)  At  the  time  of  its  transportation  the  motor 
benzol  was  moving  for  storage,  processing  and  sale 
and  was,  subsequent  to  its  transportation,  stored 
and  processed. 

(b)  Subsequent  to  its  transportation  the  motor 
benzol  was  sold  by  Defense  Supplies  Corporation 
for  use,  in  connection  with  other  materials,  in  the 
manufacture  or  production  of  materials  suitable  for 
use,  in  connection  with  still  other  materials,  in  the 
manufacture  or  production  of  100  octane  aviation 
gasoline  and  of  synthetic  rubber,  which  was  suit- 
able for  use  in  the  manufacture  or  production  of 
rubber  products. 

(c)  Said  motor  benzol  was  used,  in  connection 
with  other  other  materials,  in  the  manufacture  or 
production  of  materials  which  were  suitable  for 
use  and  used,  in  connection  with  still  other  ma- 
terials, in  the  manufacture  or  production  of  100 
octane  aviation  gasoline  suitable  for  military  or 
naval  use,  and  of  synthetic  rubber  which  was  suit- 
able for  use  and  used  in  the  manufacture  or  pro- 
duction of  rubber  products  suitable  for  military  or 
naval  use. 

(d)  The  United  States  bought  a  portion  of  the 
rubber  products  and  the  100  octane  aviation  gaso- 
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line,  of  which  the  motor  benzol  ultimately  became 
a  constituent  part,  for  use  by  the  Army  and  Navy. 

3.  Said  finding  was  induced  by  an  erroneous 
view  of  the  law  in  that  said  finding  is  based  on  the 
view  that  the  use  of  the  motor  benzol,  in  connection 
with  other  materials,  in  the  manufacture  [192]  or 
production  of  materials  suitable  for  use  and  used, 
in  connection  with  still  other  materials,  in  the 
manufacture  or  production  of  property  suitable  for 
military  or  naval  use,  was  a  military  or  naval  use 
of  the  motor  benzol. 

III. 

The  Court's  Conclusion  of  Law  No.  I  is  erro- 
neous in  that  it  is  based  on  the  erroneous  Finding 
of  Fact  No.  VII,  and  on  the  erroneous  assumption, 
which  is  not  supported  by  any  evidence,  that  De- 
fense Supplies  Corporation  had,  at  the  time  of 
transportation,  only  a  naked  legal  title  to  the  motor 
benzol,  and  in  that  it  is  contrary  to  the  law  and  to 
the  evidence,  as  set  forth  hereinbefore  in  Para- 
graph I. 

IV. 

The  Court's  Conclusion  of  Law  No.  II  is  erro- 
neous in  that  it  is  based  on  the  erroneous  Findings 
of  Fact  Nos.  VII  and  VIII,  and  in  that  it  is  con- 
trary to  the  law  and  to  the  evidence,  as  set  fortli 
hereinbefore  in  Paragrai)hs  I  and  II. 

V. 

The  Court's  Conclusion  of  Law  No.  Ill  is  erro- 
neus  in  that  it  is  based  on  the  erroneous  Findings 
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of  Fact  Nos.  VII  and  VIII,  and  on  the  erroneous 
Conclusions  of  Law  Nos.  I  and  II,  and  in  that  it 
is  contrary  to  the  law  and  to  the  evidence,  as  set 
forth  hereinbefore  in  Paragraphs  I  and  II. 

VI. 

The  Court's  Conclusions  of  Law  No.  IV  is  erro- 
neous in  that  it  is  based  on  the  erroneous  Findings 
of  Fact  Nos.  VII  and  VIII,  and  on  the  erroneous 
Conclusions  of  Law  Nos.  I,  II  and  III,  and  in  that 
it  is  contrary  to  the  law  and  to  the  evidence,  as  set 
forth  hereinbefore  in  Paragraphs  I  and  II. 

VII. 

The  Court  erred  in  failing  to  conclude  that  the 
motor  benzol  was  not,  at  the  time  of  its  transporta- 
tion, "property  of  [193]  the  United  States"  within 
the  meaning  of  that  language  as  it  is  used  in  Sec- 
tion 321  (a)  of  the  Transportation  Act  of  1940, 
but  was  the  propert}^  of  and  owned  by  Defense 
Supplies  Corporation,  a  corporate  entity  separate 
and  distinct  from  the  United  States. 

VIII. 

The  Court  erred  in  failing  to  conclude  that  the 
motor  benzol  was  not,  at  the  time  of  its  transporta- 
tion, "military  or  naval"  projierty  of  the  United 
States  within  the  meaning  of  that  language  as  it 
is  used  in  Section  321(a)  of  the  Transportation 
Act  of  1940,  but  was  only  a  material  suitable  for 
use,  in  connection  with  other  materials,  in  the  manu- 
facture or  production  of  materials  suitable  for  use, 
in    connection    with    still    other   materials,    in    the 
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manufacture  or  production  of  100  octane  aviation 
gasoline  and  synthetic  rubber  suitable  for  use  in 
the  manufacture  or  production  of  rubber  products. 

IX. 

The  Court  erred  in  failing  to  conclude  that  the 
motor  benzol  was  not,  at  the  time  of  its  transporta- 
tion, "moving  for  military  or  naval  and  not  for 
civil  use"  within  the  meaning  of  that  language  as 
it  is  used  in  Section  321(a)  of  the  Transportation 
Act  of  1940,  but  was  moving  for  storage,  processing 
and  sale,  which  are  not  military  or  naval  uses  with- 
in the  meaning  of  the  language  in  Section  321(a). 

X. 

The  Court  erred  in  failing  to  conclude  that  De- 
fense Supplies  Corporation  was  not  entitled  to 
make  land-grant  deductions  from  the  applicable 
published  tariff  rates  with  respect  to  any  of  the 
transportation  services  provided  by  plaintiff  and 
other  participating  carriers  in  the  transportation 
of  the  motor  benzol  involved  in  this  case. 

XI. 

The  Court  erred  in  failing  to  conclude  that  plain- 
tiff is  [194]  entitled  to  recover  from  defendant  the 
sum  of  $23,049.51  and  its  costs  herein  incurred. 

Dated  this  10th  day  of  May,  1946. 

/s/  C.  O.  AMONETTE, 

/s/  CHARLES  W.  BURKETT,  JR., 

Attorneys  for  Plaintiff. 
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Receipt  of  a  copy  of  the  within  Statement  of 
Points  on  Which  Plaintiff  Intends  to  Rely  on  Ap- 
peal is  hereby  acknowledged  this  10th  day  of  May, 
1946. 

/s/  THEODORE  R.  MEYER, 
/s/  R.  L.  MILLER, 
/s/  JOSEPH  F.  HOGAN, 
/s/  BROBECK,  PHLEGER  & 
HARRISON, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  May  10,  1946.  [195] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  APPEAL 

Plaintiff  designates  the  portions  of  the  record, 
proceedings,  and  evidence  to  be  contained  in  the 
record  on  appeal  in  this  action  as  follows: 

1.  Complaint. 

2.  Answer. 

3.  Stipulation  of  facts. 

4.  Motion  for  substitution  of  party  defendant 
and  notice  of  motion. 

5.  Order  for  substitution  of  party  defendant. 

6.  Opinion  of  the  court. 

7.  Findings  of  fact  and  conclusions  of  law. 

8.  Judgment. 

9.  Notice  of  appeal.  [196] 

10.  Bond  for  costs  on  appeal. 
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11.  Statement  of  points  on  which  appeHant  in- 
tends to  rely  on  appeal. 

12.  This  designation. 

Dated  this  10th  day  of  May,  1946. 

/s/  C.  O.  AMONETTE, 

/s/  CHARLES  W.  BURKETT,  JR., 

Attorneys  for  Phiintiff. 

Receipt  of  a  copy  of  the  within  Designation  of 
Contents  of  Record  on  Appeal  is  hereby  acknowl- 
edged this  10th  day  of  May,  1946. 

/s/  THEODORE  R.  MEYER, 
/s/  R.  L.  MILLER, 
/s/  JOSEPH  F.  HOGAN, 
/s/  BROBECK,  PHLEGER  & 
HARRISON, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  May  10,  1946.  [197] 


District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  tlie  foregoing 
197  pages,  iniml)ered  from  1  to  197,  inclusive,  con- 
tain a  full,  true,  and  correct  transcrii)t  of  tlie  rec- 
ords and  proceedings  in  the  case  of  Southern  Pacific 
Company,  a  corporation,  plaintiff,  vs.  Reconstruc- 
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tion  Finance  Corporation,  defendant,  No.  23495-Gl, 
as  the  same  now  remain  on  file  and  of  record  in 
my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  $19.70  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  appel- 
lant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  12th  day  of  June, 
A.D.  1946. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 
By   M.  E.  VAN  BUREN, 
Deputy  Clerk. 


[Endorsed]:  No.  11352.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Southern 
Pacific  Company,  a  corporation.  Appellant,  vs. 
Reconstruction  Finance  Corporation,  substituted  as 
party  defendant  in  the  place  of  Defense  Supplies 
Corporation,  a  corporation,  Appellee.  Transcript 
of  Record.  Upon  Appeal  from  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  Southern  Division. 

Filed  June  12,  1946. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  11352 

SOUTHERN  PACIFIC  COMPANY,  a  corpora- 
tion, 

Appellant, 

vs. 

EECONSTRUCTION  FINANCE  CORPORA- 
TION, a  corporation, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  AP- 
PEAL AND  DESIGNATION  OF  POR- 
TIONS OF  RECORD 

POINTS 

The  points  on  which  appellant  intends  to  rely  on 
appeal  are  as  follows: 

I. 

The  Court  erred  in  making  its  Finding  of  Fact 
No.  VII  in  that: 

1.  Said  finding  is  not  supported  by  the  evidence. 

2.  Said  finding  is  contrary  to  the  evidence  in 
that  the  evidence  (Stipulation  of  Facts)  shows 
that: 

(a)  The  motor  benzol  was  purchased  by  and 
was,  at  the  time  of  its  transportation,  the  property 
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of  and  owned  by  Defense  Supplies  Corporation,  a 
corporate  entity  separate  and  distinct  from  the 
United  States,  and  was  not  the  property  of  the 
United  States. 

(b)  The  motor  benzol  was  not,  at  the  time  of 
its  transportation,  military  or  naval  property  but 
only  a  material  suitable  for  use,  in  connection  with 
other  materials,  in  the  manufacture  or  production 
of  materials  suitable  for  use,  in  comiection  with 
still  other  materials,  in  the  manufacture  or  produc- 
tion of  100  octane  aviation  gasoline  which,  when 
manufactured  or  produced,  was  suitable  for  mili- 
tary or  naval  use  and  of  synthetic  rubber  which, 
when  manufactured  or  produced,  was  suitable  for 
use  in  the  manufacture  or  jDroduction  of  rubber 
products  suitable  for  military  or  naval  use. 

(c)  The  United  States  bought  a  portion  of  the 
rubber  products  and  the  100  octane  aviation  gaso- 
line, of  which  the  motor  benzol  ultimately  became 
a  constituent  part,  for  use  by  the  Army  and  Navy. 

3.  Said  finding  was  induced  by  an  erroneous 
view  of  the  law  in  that: 

(a)  Said  finding  is  based  on  the  view  that  the 
motor  benzol  which  was  purchased  by  and  was,  at 
the  time  of  its  transportation,  the  property  of  and 
owned  by  Defense  Supplies  Corporation,  a  cor- 
porate entity  separate  and  distinct  from  the  United 
States,  was  the  property  of  the  United  States. 

(b)  Said  finding  is  based  on  the  view  that  the 
motor  benzol,  unsuitable  at  the  time  of  its  trans- 
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portation  for  military  or  naval  use,  was,  at  the 
time  of  its  transportation,  military  or  naval  prop- 
erty when  materials  manufactured  or  produced 
therefrom  by  purchasers  of  the  motor  benzol  from 
Defense  Supplies  Corporation,  subsequent  to  its 
transportation,  were  used,  in  connection  with  still 
other  materials,  in  the  manufacture  or  production 
of  property  suitable  for  military  or  naval  use, 
which  property  was  acquired  by  the  United  States 
for  military  or  naval  use. 

11. 

The  Court  erred  in  making  its  Finding  of  Fact 
No.  VIII  in  that: 

1.  Said  finding  is  not  supported  by  the  evidence. 

2.  Said  finding  is  contrary  to  the  evidence  in 
that  the  evidence  (Stipulation  of  Facts)  shows 
that: 

(a)  At  the  time  of  its  transportation  the  motor 
benzol  was  moving  for  storage,  processing  and  sale 
and  was,  subsequent  to  its  transportation,  stored 
and  processed. 

(b)  Subsequent  to  its  transportation  the  motor 
benzol  was  sold  by  Defense  Supplies  Corporation 
for  use,  in  connection  with  other  materials,  in  the 
manufacture  or  production  of  materials  suitable 
for  use,  in  coimection  with  still  other  materials,  in 
the  manufacture  or  production  of  100  octane  avia- 
tion gasoline  and  of  synthetic  rubber,  which  was 
suitable  for  use  in  the  manufacture  or  ])roduction 
of  rub])er  products. 
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(c)  Said  motor  beiizol  was  used,  in  <?onnectioii 
with  other  materials,  in  the  manufacture  or  pro- 
duction of  materials  were  suitable  for  use  and  used, 
in  connection  with  still  other  materials,  in  the 
manufacture  or  production  of  100  octane  aviation 
gasoline  suitable  for  military  or  naval  use,  and  of 
synthetic  rubber  which  was  suitable  for  use  and 
used  in  the  manufacture  or  production  of  rubber 
products  suitable  for  military  or  naval  use.  m 

(d)  The  United  States  bought  a  portion  of  the 
rubber  jDroducts  and  the  100  octane  aviation  gaso- 
line, of  which  the  motor  benzol  ultimately  became  a 
constituent  part,  for  use  by  the  Army  and  Navy. 

3.  Said  finding  was  induced  by  an  erroneous 
view  of  the  law  in  that  said  finding  is  based  on  the 
view  that  the  use  of  the  motor  benzol,  in  connec- 
tion with  other  materials,  in  the  manufacture  or 
production  of  materials  suitable  for  use  and  used, 
in  connection  with  still  other  materials,  in  the  manu- 
facture or  production  of  property  suitable  for  mili- 
tary or  naval  use,  w^as  a  military  or  naval  use  of 
the   motor   benzol. 

III. 

The  Court's  Conclusion  of  Law  No.  I  is  erro- 
neous in  that  it  is  based  on  the  erroneous  Finding 
of  Fact  No.  VII,  and  on  the  erroneous  assumption, 
which  is  not  supported  by  any  evidence,  that  De- 
fense Supplies  Corporation  had,  at  the  time  of 
transportation,  only  a  naked  legal  title  to  the  motor 
benzol,  and  in  that  it  is  contrarv  to  the  law  and  to 
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the  evidence,   as  set  forth  hereinbefore   in   Para- 
graph I. 

IV. 
The  Court's  Conclusion  of  Law  No.  II  is  erro- 
neous in  that  it  is  based  on  the  erroneous  Findings 
of  Fact  Nos.  VII  and  VIII,  and  in  that  it  is  con- 
trary to  the  law  and  to  the  evidence,  as  set  forth 
hereinbefore  in  Paragraphs  I  and  II. 

V. 

The  Court's  Conclusion  of  Law  No.  Ill  is  erro- 
neous in  that  it  is  based  on  the  erroneous  Findings 
of  Fact  Nos.  VII  and  VIII,  and  on  the  erroneous 
Conclusions  of  Law  Nos.  I  and  II,  and  in  that  it 
is  contrary  to  the  law  and  to  the  evidence,  as  set 
forth  hereinbefore  in  Paragraphs  I  and  II. 

VI. 

The  Court's  Conclusions  of  Law  No.  IV  is  erro- 
neous in  that  it  is  based  on  the  erroneous  Findings 
of  Fact  Nos.  VII  and  VIII,  and  on  the  erroneous 
Conclusions  of  Law  Nos.  I,  II  and  III,  and  in  that 
it  is  contrary  to  the  law  and  to  the  evidence,  as  set 
forth  hereinbefore  in  Paragraphs  I  and  II. 

VII. 

The  Court  erred  in  failing  to  conclude  that  the 
motor  benzol  was  not,  at  the  time  of  its  transporta- 
tion, "property  of  the  United  States"  withiii  tlie 
meaning  of  that  language  as  it,  is  used  in  Section 
321(a)  of  the  Transportation  Act  of  1940,  l)ut  was 
the  property   of  and  owned   by   Defense   Supplies 
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Corporation,  a  corporate  entity  separate  and  dis- 
tinct from  the  United  States. 

VIII. 

The  Court  erred  in  failing  to  conclude  that  the 
motor  benzol  was  not,  at  the  time  of  its  transporta- 
tion, "military  or  naval"  property  of  the  United 
States  within  the  meaning  of  that  languuage  as  it 
is  used  in  Section  321(a)  of  the  Transportation  Act 
of  1940,  but  was  only  a  material  suitable  for  use; 
in  connection  with  other  materials,  in  the  manu- 
facture or  production  of  materials  suitable  for  use, 
in  connection  with  still  other  materials,  in  the  manu- 
facture or  production  of  100  octane  aviation  gaso- 
line and  sjTithetic  rubber  suitable  for  use  in  the 
manufacture  or  production  of  rubber  products. 

IX. 

The  Court  erred  in  failing  to  conclude  that  the 
motor  benzol  was  not,  at  the  time  of  its  transporta- 
tion, "moving  for  military  or  naval  and  not  for 
civil  use"  within  the  meaning  of  that  language  as 
it  is  used  in  Section  321(a)  of  the  Transportation 
Act  of  1940,  but  was  moving  for  storage,  processing 
and  sale,  which  are  not  military  or  naval  uses  with- 
in the  meaning  of  the  language  in  Section  321(a). 

X. 

The  Court  erred  in  failing  to  conclude  that  De- 
fense Supplies  Corporation  was  not  entitled  to 
make  land-grant  deductions  from  the  appli-cable 
published  tariff  rates  with  respect  to  any  of  the 
transjiortation  services  provided  by  appellant  and 
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other  participating  carriers  in  the  transportation 
of  the  motor  benzol  involved  in  this  case. 

XI. 

.  The  Court  erred  in  failing  to  conclude  that  appel- 
lant is  entitled  to  recover  from  appellee  the  sum  of 
$23,049.51  and  its  costs  herein  incurred. 


DESIGNATION 

Appellant  designates  the  entire  record  as  certi- 
fied by  the  District  Court  as  necessary  for  consid- 
eration of  the  above  points. 

Dated  this  12th  day  of  June,  1946. 

/s/  C.  O.  AMONETTE, 
/s/  CHARLES  W.  BURKETT,  JR., 
Attorneys  for  Appellant. 

[Endorsed]:  Filed  June  12,  1946.  Paul  P. 
O'Brien,  Clerk. 
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No.  11352 

United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Southern  Pacific  Company, 
a  corporation, 

Appellant, 
vs. 

Reconstruction  Finance  Corporation, 
a  corporation, 

Appellee. 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 
The  District  Court  had  jurisdiction  of  this  action  under 
28  U.S.C.A.,  Sec.  41(8),  which  gives  the  District  Courts 
of  the  United  States  jurisdiction  ''Of  all  suits  and  pro- 
ceedings arising  under  any  law  regulating  commerce," 
since  this  action  arises  under  Section  6(7)  and  other  sec- 
tions of  Part  I  of  the  Interstate  Commerce  Act  (49 
U.S.C.A.,  Sec.  6(7)).  As  appears  from  the  complaint  (Tr. 
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2-10),  this  action  was  brought  by  a  carrier  by  railroad, 
subject  to  the  Interstate  Commerce  Act,  to  recover  the 
difference  between  the  amount  paid  by  Defense  Supplies 
Corporation  (hereinafter  referred  to  as  Defense  Supplies) 
for  transportation  services  from  Seattle,  Washington,  and 
Los  Angeles,  California,  and  the  amount  of  charges  for 
such  services  based  upon  the  applicable  rates  therefor 
contained  in  the  duly  filed  and  published  tariffs. 

The  District  Court  also  had  jurisdiction  of  this  action 
under  28  U.S.C.A.,  Sec.  41(1)  in  that  it  arises  under  a 
law  of  the  United  States  and  more  especially  under  Sec- 
tion 321  of  Title  III,  Part  II,  of  the  Transportation  Act 
of  1940  (49  U.S.C.A.,  Sec.  65,  set  out  in  full  in  Appendix 
A  hereto),  and  the  matter  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  sum  of  $3,000.  As  appears  from 
the  complaint  (Tr.  6-10),  it  involves  the  question  whether 
motor  benzol  owned  by  Defense  Supplies,  a  corporate 
instrumentality  of  the  United  States,  was,  at  the  time  of 
transportation,  military  or  naval  property  of  the  United 
States  moving  for  military  or  naval  and  not  for  civil  use 
within  the  meaning  of  Section  321(a). 

The  jurisdiction  of  the  Circuit  Court  of  Appeals  to 
review  the  judgment  of  the  District  Court  (Tr.  215)  is 
based  upon  28  U.S.C.A.,  Sec.  225,  it  being  a  final  decision 
in  the  District  Court,  a  direct  review  of  which  may  not 
be  had  in  the  Supreme  Court  under  28  U.S.C.A.,  Sec.  345. 


STATEMENT  OF  THE  CASE 
The  facts  were  stipulated  and  the  Stipulation  provides 
that  both  parties  may  bring  to  the  attention  of  the  Court 
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any  facts  of  which  the  Court  may  take  judicial   notice. 

This  action  was  brought  by  Soutliern  Pacific  Company 
(hereinafter  referred  to  as  Appellant)  against  Defense 
Supplies  to  recover  the  sum  of  $23,049.51,  being  the  dif- 
ference between  transportation  charges  in  the  aggregate 
amount  of  $56,736.14,  based  on  the  duly  published  and 
filed  rates,  and  the  aggregate  amount  of  $33,686.63  paid 
by  Defense  Supplies  for  the  transportation  of  a  number 
of  tank  car  shipments  of  motor  benzol  during  the  years 
1942  and  1943,  beginning  in  July,  1942,  and  ending  in 
December,  1943,  from  Seattle,  Washington  to  Los  Angeles 
and  Vernon,  California  (Vernon  being  within  the  Los 
Angeles  switching  limits)   (Tr.  3-6). 

Defense  Supplies  was,  during  all  of  the  times  relative 
to  this  case  prior  to  July  1,  1945,  a  corporation  duly 
created  by  Reconstruction  Finance  Corporation  at  the 
request  of  the  Federal  Loan  Administrator  with  the  ap- 
proval of  the  President,  pursuant  to  authority  contained 
in  Section  5d  of  the  Reconstruction  Finance  Corporation 
Act,  as  amended  (Tr.  32).  A  copy  of  the  Charter  as 
amended  on  February  15,  1941,  and  July  9,  1941,  is  a 
part  of  the  Stipulation  of  Facts  herein  as  Exhibit  A 
(Tr.  53-57). 

As  of  July  1,  1945,  Defense  Supplies  was  dissolved  and 
Reconstruction  Finance  Corporation  made  subject  to  all 
liabilities  of  Defense  Supplies,  Avhether  arising  out  of  con- 
tract or  otherwise  (Public  Law  109.  approved  June  30, 
1945).  On  November  5,  1945,  the  District  Court  entered  an 
order  continuing  this  action  against  Reconstruction  Fi- 
nance Corporation  and  substituting  the  latter  Corporation 
as  defendant  in  the  place  and  stead  of  Dofonso  Supplies, 
as  provided  in  Public  Law  109  (Tr.  197). 
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From  its  Charter  (Tr.  53-57)  it  appears  that  the  total 
authorized  capital  stock  of  Defense  Supplies  was 
$5,000,000,  of  which  $1,000,000  was  to  be  paid  in  imme- 
diately and  the  balance  as  called.  The  stock  was  of  one 
class,  having  a  par  value  of  $100  per  share,  and  to  be 
issued  for  cash  only.  Reconstruction  Finance  Corporation 
was  the  owner  of  all  the  capital  stock  (United  States  owns 
all  of  the  capital  stock  of  Reconstruction  Finance  Cor- 
poration) and  the  ''stockholder  shall  not  be  liable  for  the 
debts,  contracts  or  engagements  of  the  Corporation  except 
to  the  extent  of  unpaid  stock  subscriptions."  The  "affairs 
and  business  of  the  Corporation  shall  be  managed  by  a 
Board  of  Directors  who  shall  be  appointed  by  Reconstruc- 
tion Finance  Corporation"  pursuant  to  the  provisions  of 
the  Charter  and  By-Laws  of  the  Corporation.  One  of  the 
objects,  purposes  and  powers  of  the  Corporation  was  "To 
produce,  acquire,  carry,  sell,  or  other^vise  dispose  of 
strategic  and  critical  materials  as  defined  by  the  Presi- 
dent." It  is  stated  in  the  Charter  that  "the  Corporation 
shall  be  an  instrumentality  of  the  United  States  Govern- 
ment." 

At  all  times  material  to  this  action  the  accounts  of 
Defense  Supplies  were  not  audited,  settled  or  adjusted  by 
the  General  Accounting  Office  of  the  United  States 
(Tr.  33). 

A  copy  of  the  By-Laws  of  Defense  Supplies  is  a  part 
of  the  Stipulation  of  Facts  herein  as  Exhibit  B  (Tr. 
57-62).  From  the  By-Laws  it  appears  that  the  Corporation 
had  a  Board  of  Directors  appointed  by  its  stockholder, 
Reconstruction  Finance  Corporation,  and  an  Executive 
Committee  which  possessed  and  exercised  all  of  the  power 
and  authority  of  the  Board  of  Directors  at  such  time  as 
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the  Board  of  Directors  was  not  in  session.  The  Corpora- 
tion had  other  officers  such  as  a  commercial  business  cor- 
poration usually  has,  that  is,  a  Chairman  of  the  Board 
of  Directors,  a  President,  one  or  more  Vice  Presidents, 
a  Secretary,  a  Treasurer,  a  General  Counsel,  and  such 
other  officers  and  agents  as  the  Board  of  Directors  deemed 
advisable.  The  Treasurer  of  the  Corporation  had  the 
custody  of  the  corporate  funds  and  securities  and  dis- 
bursed ''the  funds  of  the  Corporation  pursuant  to  the 
authority  of  the  Board  of  Directors  of  the  Corporation 
or  Executive  Committee." 

On  April  2,  1942,  the  War  Production  Board,  by  its 
letter  of  that  date,  recommended  to  Defense  vSupplies  that 
it  purchase  50,000,000  gallons  of  motor  benzol  for  the 
purpose  of  storing  such  benzol  and  creating  a  stock  pile 
thereof  (Tr.  35-39).  On  April  7,  1942,  the  Executive  Com- 
mittee of  Defense  Supplies  adopted  a  resolution  which 
contained  the  following  (Tr.  33) : 

"Resolved  First,  That  this  corporation  purchase 

and  place  in  storage  not  to  exceed  50,000,000  gallons 

of  motor  benzol  at  a  price  not  in  excess  of  10(''  per 

gallon. 

** Resolved  Second,  That  the  President  or  any  Vice 

President  be  and  hereby  is  authorized : 

1.  To  enter  into  such  agreements,  approved  by  the 
General  Counsel  or  counsel  designated  by  him, 
as  may  be  necessary  to  carry  out  the  provisions 
of  this  resolution  and  the  purchase  referred  to; 

2.  To  make  (or  designate  a  person  or  persons  to 
make)  such  other  arrangements  as  may  he 
deemed  necessary  or  appropriate,  inchiding  l)ut 
not  limited  to  transportation,  insurance,  storage, 
handling,  production  and  disposition  of  sncli 
motor  benzol." 
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The  resolution  contained  a  ''Resolved  Third"  which 
authorized  the  Treasurer  or  an  Assistant  Treasurer, 
among  other  things  "to  disburse  such  funds  of  the  Cor- 
poration as  are  required  to  be  expended  pursuant  to  any 
such  agreements  and  arrangements"  (Tr.  33). 

Said  resolution  was  amended  by  a  resolution  adopted 
by  the  Executive  Committee  of  Defense  Supplies  on  July 
18,  1942,  by  striking  from  paragraph  2  in  Resolved  Second 
thereof  the  words  ''and  disposition  of  such  motor  benzol" 
and  substituting  therefor  the  following  "processing  and 
disposition  of  such  motor  benzol  and  by-products  resulting 
therefrom"  (Tr.  34). 

On  September  21,  1942,  the  Executive  Committee  of 
Defense  Supplies  further  amended  the  resolution  adopted 
on  April  7,  1942,  by  striking  the  Resolved  First  clause  and 
inserting  in  lieu  thereof  the  following  (Tr.  34-35) : 

"Resolved  Fiest,  That  this  corporation  purchase, 
store,  and  arrange  for  further  processing  and  sale  of 
not  to  exceed  50,000,000  gallons  of  motor  benzol  at 
a  price  not  in  excess  of  16^  per  gallon." 

Further  resolutions  were  adopted  by  the  Executive  Com- 
mittee of  Defense  Supplies  from  time  to  time  further 
amending  said  resolution  adopted  on  April  7,  1942,  by 
increasing  the  quantity  of  benzol  to  be  purchased  and 
stored  by  the  Corporation,  and  for  which  Defense  Supplies 
was  to  arrange  for  further  processing  and  sale,  and  by 
increasing  the  price  which  the  Corporation  was  authorized 
to  pay  for  benzol  purchased  (Tr.  35). 

During  the  years  1942  and  1943,  beginning  in  the  month 
of  July,  1942,  Appellant,  in  participation  with  other  inter- 
state   common    carriers    by    railroad,    at    the    request    of 
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Defense  Supplies,  transported  for  and  on  behalf  of  that 
Corporation  from  Seattle,  Washington  to  Los  Angeles  and 
Vernon,  California  (Vernon  being  within  the  tariff  switch- 
ing limits  of  Los  Angeles),  upon  Government  bills  of 
lading  prepared  and  furnished  by  the  agent  of  Defense 
Supplies,  a  number  of  tank  car  shipments  of  motor  benzol 
(Tr.  41).  On  each  of  said  bills  of  lading  Defense  Supplies 
(Seattle  Gas  Company)  was  shown  as  shipper  and  con- 
signor and  Defense  Supplies  c 'o  Wilshire  Oil  Company, 
Inc.,  was  shown  as  consignee  (Tr.  41).  The  shipments 
involved  in  this  suit  consisted  of  944,032  gallons,  more  or 
less,  of  motor  benzol  purchased  and  acquired  by  Defense 
Supplies  from  Seattle  Gas  Company,  Seattle,  Washington, 
during  the  period  from  June,  1942,  to  November,  1943,  and 
at  the  time  of  said  transportation  said  motor  benzol  was 
owned  by  and  was  the  property  of  Defense  Supplies  (Tr. 
42).  Each  purchase  of  motor  benzol  by  Defense  Supplies 
was  made  pursuant  to  allocations  by  the  War  Production 
Board  and  to  notice  of  such  allocations  substantially  in 
the  form  of  a  letter  and  attachment  thereto  (Tr.  42)  made 
a  part  of  the  Stipulation  of  Facts  herein  as  Exhibit  C 
(Tr.  63-65). 

The  first  purchase  was  made  by  telegram  from  Defense 
Supplies  to  Seattle  Gas  Company,  dated  June  27,  1942, 
a  copy  of  which  is  made  a  part  of  the  Stipulation  of 
Facts  as  Exhibit  D  (Tr.  42,  66).  The  subsequent  purchases 
were  evidenced  ])y  letters  from  Defense  Supplies  to  Seattle 
Gas  Company  with  said  company's  acceptance  endorsed 
thereon.  A  copy  of  one  of  these  letters  is  nuide  a  part  of 
the  Stipulation  of  Facts  as  Exhibit  E  (Tr.  42,  67-68),  and 
all  of  the  other  letters  covering  subse(|ueiit  purchases  were 


8 
in  all  respects  similar  to  said  Exhibit  E  except  as  to  dates, 
quantity  of  benzol  and  price  (Tr.  42-43).  The  various 
shipments  of  said  benzol,  upon  arrival  at  destination,  were 
stored  for  Defense  Supplies  at  the  Vernon  tank  farm  of 
said  Wilshire  Oil  Compan}^  Inc.,  pursuant  to  a  contract 
dated  May  13,  1942,  between  Defense  Supplies  and  Wil- 
shire Oil  Company,  Inc.,  a  copy  of  which  said  contract 
is  made  a  part  of  the  Stipulation  of  Facts  as  Exhibit  F 
(Tr.  43,  68-73).  In  said  contract  of  May  13,  1942,  it  is 
recited  (Tr.  68-69) : 

''Whereas,  Supplies  [Defense  Supplies  Corpora- 
tion] is  engaged  in  purchasing  motor  benzol  from 
manufacturers  thereof  who  are  unable  to  dispose  of 
said  benzol  for  uses  permissible  under  Order  M-137 
of  the  War  Production  Board  issued  April  20,  1942, 
and  is  desirous  of  storing  such  benzol  until  such  time 
as  it  may  be  allocated  to  various  consumers  thereof  by 
the  War  Production  Board." 

Order  M-137,  referred  to  in  the  preceding  quotation  is 
Conservation  Order  No.  M-137  issued  by  the  Director  of 
Industry   Operations   of   the   War   Production   Board   on 
April  20,  1942   (7  F.R.  2944;  Tr.  41).  This  order  related 
to  the  chemical  compound  known  by  the  name  benzene  or 
by  the   name  benzol,   and  took   etfect   immediately  upon 
issuance.  This  order  imposed  restrictions  upon  the  use  and 
upon  the  delivery  of  benzene.  The  order  begins  as  follows : 
''The  fulfillments  of  requirements  for  the  defense 
of  the  United  States  has  created  a  shortage  in  the 
supply  of  benzene  for  defense,  for  private  account  and 
for  export;  and  the  following  Order  is  deemed  neces- 
sary and  appropriate  in  the  public  interest  and  to 
promote  the  national  defense." 
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Conservation  Order  M-137  was  amended  on  June  1, 
1942  (7  F.R.  4172;  Tr.  41).  As  amended  the  order  imposed 
restrictions  upon  the  use  and  delivery  of  benzene  (benzol) 
and  provided  for  the  filing  of  applications  for  delivery  of 
benzene  (benzol)  and  the  filing  of  reports  by  producers 
and  distributors. 

On  July  23,  1943,  the  title  to  Conservation  Order  M-137 
was  amended  to  read  ''Allocation  Order  M-137"  (8  F.R. 
10350;  Tr.  41).  This  order  as  amended  also  imposed  re- 
strictions on  delivery  and  acceptance  of  delivery  of  ben- 
zene (benzol)  and  instructions  on  its  use. 

The  first  shipment  of  said  motor  benzol  involved  in  this 
case  arrived  in  said  storage  July  28,  1942,  and  the  last  on 
December  9,  1943  (Tr.  43). 

Said  shipments  were  billed  and  forwarded  with  charges 
collect  and  Appellant  duly  presented  to  Defense  Supplies 
its  respective  bills  aggregating  the  sum  of  $56,736.14  for 
the  transportation  charges  for  said  shipments,  based  on  the 
duly  published  and  filed  rates  for  such  transportation  serv- 
ices (Tr.  44).  Defense  Supplies,  however,  claiming  the 
right  to  make  land-grant  deductions  (hereinafter  ex- 
plained) in  amounts  aggregating  the  sum  of  $23,049.51,  re- 
fused to  make  payments  in  the  amount  of  $56,736.14  for 
such  transportation  services  but  paid  to  Appellant  amounts 
aggregating  the  sum  of  $33,686.63,  wliich  was  the  aggre- 
gate amount  of  transportation  charges  payable  to  Appel- 
lant by  Defense  Supplies  for  said  transportation  services 
if  said  Corporatoin  was  entitled  to  land-grant  deductions 
on  the  entire  quantity  of  944,032  gallons  of  ])onzol  trans- 
ported (Tr.  44).  The  amounts  so  ])aid  were  accepted  by 
Appellant    under    protest    as    part    paynionts    only    aiul 
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Appellant  subsequently,  and  prior  to  the  bringing  of  this 
action  rendered  its  bills  to  Defense  Supplies  for  the  unpaid 
balances  for  said  transportation  charges  for  the  sum  of 
$23,049.51  (Tr.  44). 

Motor  benzol  is  not  suitable  for  use  in  the  manufacture 
of  cumene,  ethyl  benzene  or  styrene,  processing  and  treat- 
ment of  motor  benzol  being  required  to  produce  industrial 
pure  benzol  suitable  for  such  use  (Tr.  46).  On  October  16, 
1943,  Defense  Supplies  entered  into  a  contract  with  Shell 
Oil  Company,  Inc.,  a  copy  of  which  contract  is  made  a 
part  of  the  Stipulation  of  Facts  as  Exhibit  G-  (Tr.  46, 
74-84),  for  the  treatment  and  processing  of  motor  benzol, 
described  therein  as  untreated  benzol,  and  thus  produce 
industrial  pure  benzol  at  the  Wilmington  refinery  of  Shell 
Oil  Company  near  Watson,  California  (Tr.  46).  Under  the 
same  terms  and  conditions  as  contained  in  said  contract, 
said  944,032  gallons  more  or  less  of  motor  benzol  pur- 
chased and  acquired  by  Defense  Supplies  from  said  Seattle 
Gas  Company  and  stored  for  the  Corporation  at  the  Ver- 
non tank  farm  of  Wilshire  Oil  Company  were  treated  and 
processed  by  said  Shell  Oil  Company,  Inc.   (Tr.  47). 

Defense  Supplies  made  and  entered  into  a  contract 
with  Wilshire  Oil  Company  dated  November  16,  1943,  and 
a  contract  with  Richfield  Oil  Corporation  dated  December 
3,  1943,  for  the  sale  by  it  to  said  oil  companies  of  indus- 
trial pure  benzol  to  be  used  by  said  purchasers  in  the 
manufacture  of  cumene,  for  use  by  or  as  directed  by  the 
United  States  Government  (Tr.  47).  Under  the  terms  of 
each  contract  the  purchaser  agreed  to  pay  17^  per  gallon 
f.o.b.  tank  cars  or  tank  trucks  at  seller's  storage,  pay- 
ment to  be  made  in  cash  promptly  upon  receijjt  of  seller's 
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invoices  supported  by  evidence  of  the  qnantit}^  shipped 
(Tr.  85,  87-88).  A  copy  of  each  of  these  contracts  is 
a  part  of  the  Stipulation  of  Facts  as  Exhibits  H  (Tr. 
84-86)  and  I  (Tr.  87-89),  respectively. 

Defense  Supplies  made  and  entered  into  a  contract  with 
Rubber  Reserve  Company,  dated  November  30,  1943, 
for  the  sale  by  it  of  industrial  pure  benzol  to  be  used 
by  said  Company  in  the  manufacture  of  styrene,  for  use 
by  or  as  directed  by  the  United  States  Government  (Tr. 
47).  The  price  of  the  industrial  pure  benzol  sold  under 
said  contract  was  17^  a  gallon  f.o.b.  tank  cars  or  tank 
trucks  at  seller's  storage,  paj^nent  to  be  made  in  cash 
promptly  upon  receipt  of  seller's  invoice  supported  by 
evidence  of  the  quantity  shipped  (Tr.  90).  A  copy  of  said 
contract  is  a  part  of  the  Stipulation  of  Facts  as  Exhibit 
J  (Tr.  89-92). 

Rubber  Reserve  Company  was,  during  all  of  the  times 
relative  to  this  action  prior  to  July  1,  1945,  a  corporation 
duly  created  by  Reconstruction  Finance  Corporation  at 
the  request  of  the  Federal  Loan  Administrator  with  the 
approval  of  the  President,  pursuant  to  authority  con- 
tained in  Section  5d  of  the  Reconstruction  Finance  Cor- 
poration Act  as  amended  (Tr.  47).  It  had  a  capital  stock 
of  $5,000,000  consisting  of  50,000  shares  of  the  par  value 
of  $100  each.  This  stock  was  of  one  class  only,  was  non- 
assessable, and  issued  only  lor  cash  fully  paid  (Tr.  94). 
Reconstruction  Finance  Corporation  was  the  owner  of 
all  the  capital  stock  of  Rubber  Reserve  Company  (Tr. 
94),  and  the  United  States  in  turn  is  the  owner  of  the 
capital  stock  of  Reconstruction  Finance  Corporation.  A 
copy  of  the  Charter  of  Rubber  Reserve  Company  is  a 
part  of  the  Stipulation  of  Facts  as  Exhibit   K    (Tr.  92- 
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95).  Under  this  Charter  the  stockholders  are  not  liable 
for  the  debts,  contracts,  or  engagements  of  the  Corpora- 
tion except  to  the  extent  of  unpaid  stock  subscriptions, 
and  the  Charter  provided  that  the  Corporation  shall  be 
managed  by  its  Board  of  Directors,  officers  or  agents 
pursuant  to  the  Charter  and  provisions  of  the  By-Laws 
of  the  Corporation  as  prescribed  by  Reconstruction 
Finance  Corporation  (Tr.  95). 

At  all  times  material  to  this  action  the  accounts  of 
Rubber  Reserve  Company  were  not  audited,  settled,  or  ad- 
justed by  the  General  Accounting  Office  of  the  United 
States  (Tr.  48). 

Commencing  in  November,  1943,  and  continuing  through 
August,  1944,  Defense  Supplies  sold  and  delivered  to 
said  Wilshire  Oil  Company,  Richfield  Oil  Corporation, 
and  Rubber  Reserve  Company,  industrial  pure  benzol 
processed  and  produced  as  aforesaid  from  said  944,032 
gallons  of  motor  benzol.  Said  sales  were  made  pursuant 
to  allocations  by  the  War  Production  Board  and  to 
recommendations  by  the  Petroleum  Administration  for 
War  as  to  the  benzol  to  be  used  in  the  manufacture  of 
cumene  and  by  the  Office  of  Rubber  Director  as  to  the 
benzol  to  be  used  in  the  manufacture  of  styrene.  Of  the 
industrial  pure  benzol  produced  from  said  944,032  gallons 
of  motor  benzol,  40.56%  was  sold  to  and  delivered  to 
Wilshire  Oil  Company  and  Richfield  Oil  Corporation 
under  said  contracts  dated  November  16,  1943  (Exhibit 
H,  Tr.  84-86),  and  December  3,  1943  (Exhibit  I,  Tr.  87- 
89),  for  use  in  the  manufacture  of  cumene  (Tr.  48).  Wil- 
shire Oil  Company  and  Richfield  Oil  Corporation  manu- 
factured cumene  from  the  industrial  pure  benzol  sold  to 
them  by  combining  said  benzol  with  propylene  to  produce 
by  chemical  reaction  cumene  (Tr.  49). 
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The  balance  of  said  industrial  pure  benzol  (59.44%) 
was  sold  and  delivered  by  Defense  Supplies  to  Rubber 
Reserve  Company  under  said  contract  dated  November  30, 
1943  (Exhibit  J,  Tr.  89-92),  for  use  in  the  manufacture  of 
styrene  (Tr.  49).  Styrene  is  produced  from  ethyl  benzene 
by  chemical  reaction  in  the  presence  of  a  catalyst.  Ethyl 
benzene  is  produced  by  combining  benzol  with  ethylene  by 
chemical  reaction.  Rubber  Reserve  Company  first  pro- 
duced ethyl  benzene  from  the  industrial  pure  benzol  sold 
to  said  company  by  Defense  Supplies.  With  that  portion 
or  quantity  of  ethyl  benzene  produced  from  23.06%  of  the 
industrial  pure  benzol  processed  and  produced  as  afore- 
said from  said  944,032  gallons  of  motor  benzol,  Rubber 
Reserve  Company  produced  styrene.  Pursuant  to  alloca- 
tions by  the  Office  of  Rubber  Director,  the  styrene  so 
produced  was  sold  by  Rubber  Reserve  Company  to  rubber 
companies  for  use  in  the  production  of  synthetic  rubber. 
Said  synthetic  rubber  was  produced  by  combining,  through 
chemical  reaction,  styrene  and  butadiene  in  the  presence 
of  a  catalyst.  Said  rubber  companies  either  used  the 
synthetic  rubber  so  produced  to  manufacture  rubber 
products  or  sold  it  to  other  companies  for  the  manufacture 
of  rubber  products.  42%  of  the  rubber  products  manu- 
factured as  aforesaid  was  sold  to  the  Army  and  Navy 
for  their  uses,  and  58%  of  said  rubber  products  was  sold 
for  civilian  uses  pursuant  to  allocations  made  by  the  War 
Production  Board.  9.66%  of  the  motor  benzol  involved 
in  this  action  was  used  in  the  production  of  rubber 
products  sold  to  the  Army  and  Nav>'  for  their  use,  and 
13.4%  of  the  motor  benzol  involved  in  this  action  was 
used  in  the  production  of  rubl)er  products  sold  for  such 
civilian  use   (Tr.  49-50). 
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The  remainder  of  the  ethyl  benzene  produced  by  Rubber 
Reserve  Company,  that  is,  that  portion  or  quantity  made 
from  36.38%  of  industrial  pure  benzol  processed  and 
produced  as  aforesaid  from  944,032  gallons  of  motor 
benzol,  was  sold  by  Rubber  Reserve  Company  at  the 
request  of  the  Petroleum  Administration  for  War  to 
refineries  engaged  in  producing  100  octane  aviation  gaso- 
line to  be  used  by  them  in  the  manufacture  of  such 
gasoline  for  sale  to  Defense  Supplies  (Tr.  50).  Said  sales 
were  evidenced  by  letter  agreements  in  the  form  of  Exhibit 
0,  which  is  a  part  of  the  Stipulation  of  Facts  (Tr.  51, 
155-160). 

Cumene  and  ethyl  benzene  are  components  of  100  octane 
aviation  gasoline,  by  blending  operations  which  comprise 
a  physical  mixture  without  chemical  change.  During  the 
times  herein  mentioned  subsequent  to  December,  1942, 
the  manufacture,  use  and  disposition  of  cumene  and  ethyl 
benzene  were  under  the  control  and  administration  of 
the  Petroleiun  Administration  for  War.  Pursuant  to 
allocations  by  said  Administration  the  cumene  manu- 
factured by  Wilshire  Oil  Company  and  Richfield  Oil  Cor- 
poration from  the  benzol  sold  to  them  by  Defense  Supplies 
as  aforesaid,  was  used  by  said  companies  in  the  manu- 
facture of  100  octane  aviation  gasoline  produced  by  said 
companies  and  subsequently  sold  to  Defense  Supplies  in 
accordance  ^vith  the  contracts  (Exhibits  M  and  N)  here- 
inafter referred  to  (Tr.  51). 

Pursuant  to  request  of  the  Petroleum  Administration 
for  War,  of  the  War  Department,  and  of  the  Navy  Depart- 
ment, Defense  Supplies  entered  into  a  contract  to  pur- 
chase the  production  of  100  octane  aviation  gasoline  manu- 
factured by  the  various  refineries,  including  Wilshire  Oil 
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Company  and  Richfield  Oil  Corporation.  The  contracts 
entered  into  by  Defense  Supplies  with  Wilshire  Oil  Com- 
pany and  Richfield  Oil  Corporation,  as  in  force  and  effect 
at  all  times  herein  mentioned,  were  dated  December  20, 
1943,  and  February  20,  1943,  respectively  (Tr.  49).  Copies 
of  said  contracts,  except  the  exhibits  thereto,  are  a  part  of 
the  Stipulation  of  Facts  as  Exhibit  M  (Tr.  102-127)  and 
Exhibit  N  (Tr.  128-154),  respectively. 

The  100  octane  aviation  gasoline  produced  by  Wilshire 
Oil  Company  and  Richfield  Oil  Corporation  by  blending 
with  cumene  manufactured  by  said  companies  from  benzol 
purchased  by  them  from  Defense  Supplies  as  aforesaid, 
was  purchased  by  Defense  Supplies  from  said  companies 
pursuant  to  said  contracts  dated  December  20,  1943  and 
February  20,  1943  (Exhibits  M  and  N).  The  100  octane 
aviation  gasoline  produced  by  other  refineries  by  blending 
with  ethyl  benzene  manufactured  by  Rubber  Reserve 
Company  from  the  benzol  purchased  by  said  Company 
from  Defense  Supplies,  was  likewise  purchased  by  Defense 
Supplies  from  said  refineries  pursuant  to  contracts  similar 
to  said  Exhibits  M  and  N  (Tr.  51-52). 

The  100  octane  aviation  gasoline  so  purchased  by 
Defense  Supplies  was  sold  by  that  corporation  to  the 
Army  and  Navy  pursuant  to  a  contract  executed  as  of 
May  20,  1943  by  the  War  Department,  the  Navy  Depart- 
ment, the  Petroleum  Administration  for  War,  and  Defense 
Supplies  (Tr.  52).  A  copy  of  this  contract,  except  the 
exhibits  thereto,  is  a  part  of  the  Stipulation  of  Facts  as 
Exhibit  P  (Tr.  52,  160-170).  A  copy  of  the  contract 
of  December  19,  1942  (referred  to  in  said  contract  of 
May  20,  1943,  Exhibit  P),  except  exhibits  thereto,  is  a  part 
of  the  Stipulation  of  Facts  as  Exhibit  Q  (Tr.  52,  170-180). 
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The  contract  of  May  20,  1943  (Exhibit  P),  was  modified 
and  extended  by  the  contract  of  July  1,  1944,  a  copy  of 
which  contract,  except  certain  provisions  thereof  not 
deemed  material,  is  a  part  of  the  Stipulation  of  Facts 
as  Exhibit  R  (Tr.  52,  180-188). 

Under  the  terms  of  the  contract  of  May  20,  1943,  the 
amount  of  gasoline  purchased  by  the  Army  and  Navy 
from  Defense  Supplies  was  subject  as  to  quantity  and 
end  user  to  determination  and  allocations  of  the  Allied 
Petroleum  Production  Aviation  Committee  comprising 
representatives  of  the  Army  and  Navy,  Petroleum  Ad- 
ministration for  War,  and  the  British  Government,  and  as 
to  refinery  source  to  release  by  Petroleum  Administration 
for  War  (Exhibit  P,  Tr.  161,  163).  Deliveries  of  gasoline 
and  passage  of  title  from  Defense  Supplies  to  the  Army 
or  Navy  at  the  refinery  were  considered  as  having  been 
made  when  the  gasoline  passed  through  the  intake  pipe 
of  the  vessel,  when  a  loaded  tank  car  was  turned  over 
to  a  railroad,  or  when  the  loading  of  a  truck  was  com- 
pleted, as  the  case  may  be  (Exhibit  P,  Tr.  164). 

Both  the  Army  and  the  Navy  paid  Defense  Supplies  for 
the  gasoline  purchased  by  them  (Exhibit  P,  Tr.  162),  and 
under  the  provisions  of  the  contract  of  December  19, 
1942  (Exhibit  Q,  Tr.  171),  the  War  Department  advanced 
to  Defense  Supplies  $34,000,000,  and  the  Navy  Depart- 
ment advanced  to  Defense  Supplies  $66,000,000  to  be 
applied  as  payment  for  gasoline  to  be  acquired  by  each 
Department    respectively    from    Defense    Supplies. 

Defense  Supplies  in  its  answer  (Tr.  25-31)  denied 
liability  for  the  sum  of  $23,049.51,  claiming  that  it  was 
entitled  to  make  land-grant  deductions  in  that  amount 
from  the  aggregate  amount  of  the  transportation  charges 
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on  the  ground  that  the  motor  benzol  was,  at  the  time  of 
transportation,  ''military  or  naval  property  of  the  ITnited 
States  moving  for  military  or  naval  and  not  for  civil  use" 
within  the  meaning  of  Section  321(a),  Title  III,  Part  TI, 
of  the  Transportation  Act  of  1940  (Act  of  September 
18,  1940,  c.  722,  Sec.  321,  54  Stat.  954;  49  U.S.C.A.  Sec. 
65  in  1945  Annual  Cumulative  Pocket  Part),  which  pro- 
vides that: 

''Notwithstanding  any  other  provisions  of  laAv  but 
subject  to  the  provisions  of  Sections  1(7)  and  22  of 
the  Interstate  Commerce  Act,  as  amended,  the  full 
applicable  commercial  rates,  fares,  or  charges  shall 
be  paid  for  transportation  by  any  common  carrier 
subject  to  such  act  of  any  persons  or  property  for  the 
United  States,  or  on  its  behalf,  except  that  the  fore- 
going provision  shall  not  apply  to  the  transportation 
of  military  or  naval  property  of  the  United  States 
moving  for  military  or  naval  and  not  for  civil  use 
or  to  the  transportation  of  members  of  the  military 
or  naval  forces  of  the  United  States  (or  of  property 
of  such  members)  when  such  members  are  traveling 
on  official  duty  *  *  *." 

By  granting  public  lands  to  various  companies  in  the 
aid  of  the  construction  of  their  lines  of  railroad,  the 
United  States  secured  concessions  from  the  established 
tariffs  from  the  carriers  so  aided,  that  is,  the  United 
States  secured  the  right,  when  Government  property  was 
transported,  to  make  deductions  from  the  duly  filed  and 
published  tariff  rates  applicable  generally  to  the  kind 
of  property  transported  for  the  Government.  The  amount 
to  be  deducted  depended  upon  the  land-grant  aided  mileage 
of  the  line  of  railroad  over  which  said  transportation 
services  were  performed. 
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Other  railroads  not  aided  by  such  grants,  in  order  to 
participate  in  the  transportation  of  Government  property, 
entered  into  agreements  with  the  United  States,  called 
equalization  agreements,  by  which  they  agreed  to  carry 
freight  routed  over  their  lines  at  the  lowest  net  rates 
available  as  derived  through  deductions  on  account  of 
land-grant  mileage  or  distance.  The  carriers  by  railroad 
participating  in  the  transportation  services  involved  in 
this  case  were  either  land-grant  aided  roads  or  had 
entered  into  such  equalization  agreements. 

At  the  time  of  the  passage  of  the  Transportation  Act 
of  1940  (approved  on  September  18,  1940),  the  United 
States  was  entitled  to  land-grant  deductions  from  duly 
published  filed  rates  on  the  transportation  of  all  govern- 
ment-owned property  over  land-grant  aided  lines  and  over 
the  lines  of  equalizing  carriers.  Land-grant  aided  carriers 
by  railroad,  however,  became  entitled  to  the  benefits  of 
Section  321(a)  by  release  of  certain  claims  against  the 
United  States  to  lands,  interests  therein,  etc.,  as  required 
by  Section  321(b)  of  Title  III,  Part  II,  of  the  Trans- 
portation Act  of  1940.  Subsequent  to  the  passage  of  the 
Transportation  Act  of  1940  and  prior  to  the  shipments 
involved  in  this  case,  each  of  the  land-grant  aided  carriers 
by  railroad  participating  in  the  transportation  services 
performed,  and  each  of  the  land-grant  aided  carriers  by 
railroad  with  which  any  participating  carrier  had  agreed 
to  equalize,  filed  the  release  required  by  Section  321(b) 
of  the  Transportation  Act  of  1940  (Tr.  45)  and  thereby 
each  carrier  participating  in  the  transportation  services 
performed  became  entitled  to  charge  the  full  applicable 
commercial  rates,  fares  and  charges  for  the  transporta- 
tion of  property  of  the  United  States,  or  on  its  behalf, 
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except  for  the  transportation  of  '^ military  or  naval  prop- 
erty of  the  United  States  moving  for  military  or  naval 
and  not  for  civil  use."  In  other  words,  after  the  passage 
of  the  Transportation  Act  of  1940  and  the  filing  of  such 
releases,  the  right  of  the  United  States  to  make  land- 
grant  deductions  from  the  full  applicable  tariff  rates  was 
limited  to  the  transportation  of  ''military  or  naval  prop- 
erty of  the  United  States  moving  for  military  or  naval 
and  not  for  civil  use." 

If,  therefore,  the  motor  benzol  involved  in  this  case 
was,  at  the  time  of  its  transportation,  military  or  naval 
property  of  the  United  States  moving  for  military  or 
naval  and  not  for  civil  use,  Defense  Supplies  was  entitled 
to  make  land-grant  deductions  from  the  full  applicable 
published  tariff  rates  on  all  of  the  transportation  services 
involved  in  this  case  and  Appellant  is  not  entitled  to 
recover.  If,  on  the  other  hand,  the  motor  benzol  involved 
in  this  case  was  not,  at  the  time  of  its  transportation, 
military  or  naval  property  of  the  United  States  moving 
for  military  or  naval  and  not  for  civil  use.  Defense  Sup- 
plies was  not  entitled  to  such  land-grant  deductions  on 
any  of  the  shipments  involved  in  this  case,  and  Appellant 
is  entitled  to  recover  the  sum  of  $23,049.51. 

The  District  Court  found  as  facts:  (1)  that  the  motor 
benzol  was,  at  the  time  of  its  transportation,  owned  by 
Defense  Supplies  (Finding  No.  VI,  Tr.  213);  (2)  that 
the  motor  benzol  was,  at  the  time  of  its  transportation, 
military  or  naval  property  of  the  United  States  (Finding 
No.  VII,  Tr.  213) ;  and  (3)  that  the  motor  benzol,  at  the 
time  of  transportation,  was  moving  for  use  in  the  produc- 
tion of  aviation  gasoline  and  synthetic  rubber  for  use 
in  the  direct  prosecution  of  the  war  and  was,  at  the  time 
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of  its  transportation,  moving  for  military  or  naval  and 
not  for  civH  use  (Finding  No.  VIII,  Tr.  213). 

The  Court  concluded:  (1)  that  the  motor  benzol,  naked 
legal  title  to  which,  at  the  time  of  its  transportation,  stood 
in  the  name  of  Defense  Supplies,  a  corporate  instru- 
mentality of  the  United  States,  was,  at  the  time  of  its 
transportation,  ''property  of  the  United  States"  with- 
in the  meaning  of  that  language  as  used  in  Section  321(a) 
of  the  Transportation  Act  of  1940  (Conclusion  of  Law 
No.  I,  Tr.  213) ;  (2)  that  the  motor  benzol,  at  the  time 
of  its  transportation,  was  ''military  or  naval"  property 
of  the  United  States  and  was  "moving  for  military  or 
naval  and  not  for  civil  use"  within  the  meaning  of  that 
language  as  it  is  used  in  Section  321(a)  in  the  Trans- 
portation Act  of  1940  (Conclusion  of  Law  No.  II,  Tr. 
213) ;  (3)  that  Defense  Supplies  was  entitled  to  make 
land-grant  deductions  from  the  applicable  published  tariff 
rates  under  the  provisions  of  Section  321(a)  of  the  Trans- 
portation Act  of  1940  for  the  transportation  services  in 
the  transportation  of  the  motor  benzol  (Conclusion  of 
Law  No.  Ill,  Tr.  214) ;  and  (4)  that  Appellant  is  entitled 
to  recover  nothing  from  Defense  Supplies,  and  Defense 
Supplies  is  entitled  to  its  costs  of  suit  (Conclusion  of  Law 
No.  IV,  Tr.  214). 

On  February  28,  1946,  judgment  was  entered  for  Defense 
Supplies  (Tr.  215),  and  this  is  an  appeal  from  that  judg- 
ment. 
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SPECIFICATION  OF  ERRORS 

The  errors  in  the  District  Court  upon  which  Appellant 
relies  are  as  follows: 

I. 

The  District  Court  erred  in  making  its  Finding  of  Fact 
No.  VII  in  that: 

1.  Said  finding  is  not  supported  by  the  evidence. 

2.  Said  finding  is  contrary  to  the  evidence  in  that  the 
evidence   (Stipulation  of  Facts)    shows  that: 

(a)  The  motor  benzol  was  purchased  by  and  was, 
at  the  time  of  its  transportation,  the  property  of  and 
owned  by  Defense  Supplies,  a  corporate  entity 
separate  and  distinct  from  the  United  States,  and 
was  not  the  property  of  the  United  States. 

(b)  The  motor  benzol  was  not,  at  the  time  of  its 
transportation,  military  or  naval  property  but  only 
a  material  suitable  for  use,  in  connection  with  other 
materials,  in  the  manufacture  or  production  of  ma- 
terials suitable  for  use,  in  connection  with  still  other 
materials,  in  the  manufacture  or  production  of  100 
octane  aviation  gasoline  which,  when  manufactured 
or  produced,  was  suitable  for  military  or  naval  use 
and  of  synthetic  rubber  which,  when  manufactured 
or  produced,  was  suitable  for  use  in  the  manufacture 
or  production  of  rubber  products  suitable  for  military 
or  naval  use. 

(c)  The  United  States  bought  a  portion  of  the 
rubber  products  and  the  100  octane  aviation  gasoline, 
of  which  the  motor  benzol  ultimately  became  a  consti- 
tuent part,  for  use  hj  the  Army  and  Navy. 
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3.     Said  finding  was  induced  by  an  erroneous  view  of 
the  law  in  that: 

(a)  Said  finding  is  based  on  the  view  that  the 
motor  benzol  which  was  purchased  by  and  was,  at 
the  time  of  its  transportation,  the  property  of  and 
owned  by  Defense  Supplies,  a  corporate  entity  sep- 
arate and  distinct  from  the  United  States,  was  the 
property  of  the  United  States, 

(b)  Said  finding  is  based  on  the  view  that  the 
motor  benzol  unsuitable  at  the  time  of  its  trans- 
portation for  military  or  naval  use,  was,  at  the  time 
of  its  transportation,  military  or  naval  property 
when  materials  manufactured  or  produced  therefrom 
by  purchasers  of  the  motor  benzol  from  Defense 
Supplies,  subsequent  to  its  transportation,  were  used, 
in  connection  with  still  other  materials,  in  the  manu- 
facture or  production  of  property  suitable  for  military 
or  naval  use,  which  property  was  acquired  by  the 
United  States  for  military  or  naval  use. 

II. 

The    District    Court   erred   in   making   its    Finding    of 
Fact  No.  VIII  in  that: 

1.  Said  finding  is  not  supported  by  the  evidence. 

2.  Said  finding  is  contrary  to  the  evidence  in  that  the 
evidence   (Stipulation  of  Facts)   shows  that: 

(a)  At  the  time  of  its  transportation  the  motor 
benzol  was  moving  for  storage,  processing  and  sale 
and  was,  subsequent  to  its  transportation,  stored  and 
processed. 

(b)  Subsequent  to  its  transportation  the  motor 
benzol  was  sold  by  Defense  Supplies  for  use,  in  con- 
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nection  with  other  materials,  in  the  manufacture  or 
production  of  materials  suitable  for  use,  in  connection 
with  still  other  materials,  in  the  manufacture  or 
production  of  100  octane  aviation  gasoline  and  of 
synthetic  rubber,  which  was  suitable  for  use  in  the 
manufacture  or  production  of  rubber  products. 

(c)  Said  motor  benzol  was  used,  in  connection 
with  other  materials,  in  the  manufacture  or  produc- 
tion of  materials  which  were  suitable  for  use  and 
used,  in  connection  with  still  other  materials,  in  the 
manufacture  or  production  of  100  octane  aviation 
gasoline  suitable  for  military  or  naval  use,  and  of 
synthetic  rubber  which  was  suitable  for  use  and  used 
in  the  manufacture  or  production  of  rubber  products 
suitable  for  military  or  naval  use. 

(d)  The  United  States  bought  a  portion  of  the 
rubber  products  and  the  100  octane  aviation  gasoline, 
of  which  the  motor  benzol  ultimately  became  a  consti- 
tuent part,  for  use  by  the  Army  and  Navy, 

3.  Said  finding  was  induced  by  an  erroneous  view  of 
the  law  in  that  said  finding  is  based  on  the  view  that  the 
use  of  the  motor  benzol,  in  connection  with  other  materials, 
in  the  manufacture  or  production  of  materials  suitable 
for  use  and  used,  in  connection  with  still  other  materials, 
in  the  manufacture  or  production  of  property  suitable 
for  military  or  naval  use,  was  a  military  or  naval  use  of 
the  motor  benzol. 

m. 

The  District  Court's  Conclusion  of  Law  No.  T  is  erro- 
neous in  that  it  is  based  on  the  erroneous  Finding  of 
Fact  N^.  VII,  and  on  the  erroneous  assumption,  which  is 
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not  supported  by  any  evidence,  that  Defense  Supplies 
had,  at  the  time  of  transportation,  only  a  naked  legal 
title  to  the  motor  benzol,  and  in  that  it  is  contrary  to  the 
law  and  to  the  evidence,  as  set  forth  hereinbefore  in  Para- 
graph I 

IV. 
The  District  Court's  Conclusion  of  Law  No.  II  is  erro- 
neous in  that  it  is  based  on  the  erroneous  Findings  of 
Fact  Nos.  VII  and  VIII,  and  in  that  it  is  contrary  to  the 
law  and  to  the  evidence,  as  set  forth  hereinbefore  in 
Paragraphs  I  and  II. 

V. 

The  District  Court's  Conclusion  of  Law  No.  Ill  is 
erroneous  in  that  it  is  based  on  the  erroneous  Findings 
of  Fact  Nos.  VII  and  VIII,  and  on  the  erroneous  Con- 
clusions of  Law  Nos.  I  and  II,  and  in  that  it  is  contrary 
to  the  law  and  to  the  evidence,  as  set  forth  hereinbefore 
in  Paragraphs  I  and  II. 

vr. 

The  District  Court's  Conclusion  of  Law  No.  IV  is 
erroneous  in  that  it  is  based  on  the  erroneous  Findings 
of  Fact  Nos.  VII  and  VIII,  and  on  the  erroneous  Con- 
clusions of  Law  Nos.  I,  II  and  III,  and  in  that  it  is 
contrary  to  the  law  and  to  the  evidence,  as  set  forth  here- 
inbefore in  Paragraphs  I  and  II. 

VII. 

The  District  Court  erred  in  failing  to  conclude  that 
the  motor  benzol  was  not,  at  the  time  of  its  transportation, 
''property  of  the  United  States"  within  the  meaning  of 
that  language  as  it  is  used  in  Section  321(a)  of  the  Trans- 
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portation  Act  of  1940,  but  was  the  property  of  and  owned 
by  Defense  Supplies,  a  corporate  entity  separate  and  dis- 
tinct from  the  United  States. 

VIII. 

The  District  Court  erred  in  failing  to  conclude  that  the 
motor  benzol  was  not,  at  the  time  of  its  transportation, 
''military  or  naval"  property  of  the  United  States  within 
the  meaning  of  that  language  as  it  is  used  in  Section 
321(a)  of  the  Transportation  Act  of  1940,  but  was  only 
a  material  suitable  for  use,  in  connection  with  other 
materials,  in  the  manufacture  or  production  of  materials 
suitable  for  use,  in  connection  with  still  other  materials, 
in  the  manufacture  or  rjroduction  of  100  octane  aviation 
gasoline  and  synthetic  rubber  suitable  for  use  in  the 
manufacture  or  production  of  rubber  products. 

IX. 

The  District  Court  erred  in  failing  to  conclude  that 
the  motor  benzol  was  not,  at  the  time  of  its  transportation, 
''moving  for  military  or  naval  and  not  for  civil  use" 
within  the  meaning  of  that  language  as  it  is  used  in 
Section  321(a)  of  the  Transportation  Act  of  1940,  but 
was  moving  for  storage,  processing  and  sale,  which  are 
not  military  or  naval  uses  within  the  meaning  of  the 
language  in  Section  321(a). 

X. 

The  District  Court  erred  in  failing  to  conclude  that 
Defense  Supplies  was  not  entitled  to  make  land-grant 
deductions  from  the  applicable  published  tariff  rates  with 
respect  to  any  of  the  transportation  services  provided  by 
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Appellant  and  other  participating  carriers  in  the  trans- 
portation of  the  motor  benzol  involved  in  this  case. 

XI. 

The  District  Court  erred  in  failing  to  conclude  that 
Appellant  is  entitled  to  recover  from  Appellee  the  sum 
of  $23,049.51  and  its  costs  herein  incurred. 


ARGUMENT 

THE  MOTOR  BENZOL  WAS  NOT  PROPERTY  OF  THE  UNITED 
STATES,  BUT  OF  DEFENSE  SUPPLIES,  A  CORPORATE 
ENTITY  SEPARATE  AND  DISTINCT  FROM  THE  UNITED 
STATES. 

There  is  no  evidence  whatever  in  the  case,  and  no  evi- 
dence from  which  any  reasonable  inference  can  be  dra^vn, 
that  the  motor  benzol  was,  at  the  time  of  its  trans- 
portation, property  of  the  United  States.  In  its  answer, 
defendant,  Defense  Supplies,  alleged  ''that  said  benzol 
was  motor  benzol  which  was  purchased  and  acquired  by 
defendant  from  Seattle  Gas  Company  f.o.b.  tank  cars 
Seattle,  Washington,  prior  to  the  transportation  thereof 
as  alleged  in  the  complaint,  and  was  owned  by  and  the 
property  of  defendant  at  all  times  therein  mentioned" 
(Tr.  27).  This  allegation  is  supported  by  the  Stipulation 
of  Facts  as  follows  (Tr.  42): 

''The  shipments  involved  in  this  suit  consisted  of 
944,032  gallons,  more  or  less,  of  motor  benzol  pur- 
chased and  acquired  by  defendant  from  Seattle  Gas 
Company,  Seattle,  Washington,  from  time  to  time 
during  the  period  from  June,  1942  to  November,  1943, 
and  at  the  times  of  said  transportation  said  motor 
benzol  was  owned  by  and  was  the  property  of  de- 
fendant. ' ' 
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Defense  Supplies  was  a  corporation  created  by  Recon- 
struction Finance  Corporation  and  it  had  charter  power 
"to  produce,  acquire,  carry,  sell,  or  otherwise  deal  in 
strategic  and  critical  materials  as  defined  by  the  Presi- 
dent" (Tr.  53). 

In  authorizing  the  purchase  of  the  motor  benzol  Defense 
Supplies  was  evidently  proceeding  under  this  power.  In 
its  resolution  authorizing  the  purchase  of  the  motor  benzol, 
the  Executive  Committee  authorized  the  Treasurer  or  an 
Assistant  Treasurer  '*to  disburse  such  funds  of  the  Cor- 
poration as  are  required  to  be  expended"  in  purchasing, 
storing,  and  otherwise  handling  the  motor  benzol  (Tr. 
33-34).  There  is  no  evidence  whatever  in  the  case,  and  no 
evidence  from  which  any  reasonable  inference  can  be 
drawn,  that  Defense  Supplies  purchased  the  motor  benzol 
with  funds  appropriated  by  Congress  for  that  purpose. 

This  is,  therefore,  not  a  case  in  which  Defense  Supplies 
merely  held  naked  legal  title  to  the  motor  benzol  because 
of  having  purchased  it  with  funds  furnished  by  the  United 
States.  In  such  circumstances  cases  like  King  County, 
Washington,  et  al.  v.  U.  S.  Shippinri  Board  Emergency 
Fleet  Corp.  (CCA.  9),  282  Fed.  950,  are  no  authority  for 
the  position  that  the  motor  benzol  was  property  of  the 
United  States.  In  the  case  referred  to  it  was  held  that 
certain  property  to  which  the  Emergency  Fleet  Corpora- 
tion had  title  was  not  taxable  because  it  was  the  property 
of  the  United  States.  The  basis  of  that  decision  1)y  tliis 
Court  was  that  the  Emergency  Fleet  Corporation  merely 
held  legal  title  to  the  property  in  question,  that  corpora- 
tion acting  as  a  naked  trustee  with  the  entire  beneficial 
interest  in  the  United  States.  This  clearly  ai)poarod  from 
the  opinion  (p.  953) : 
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''Furthermore,  it  appears  that  this  property  was 
purchased,  not  with  money  paid  in  for  the  capital 
stock  of  the  Fleet  Corporation,  hid  with  funds  espe- 
cially appropriated  hy  Congress  for  the  purpose,  some 
time  after  the  Fleet  Corporation  was  fully  organized. 
Power  to  acquire  shipyards  is  not  to  be  found  in  the 
act  providing  for  the  creation  of  the  Fleet  Corpora- 
tion. The  acquisition  of  such  property  was  for  the  first 
time  authorized  by  the  Act  of  November  4,  1918  (40 
Stat.,  1022  (Comp.  St.  Ann.  Supp.  1919,  Sec.  3115 
l/16ddd)),  and  an  appropriation  of  $34,662,500  was 
made  for  that  purpose.  Clearly,  in  the  matter  of  ex- 
pending this  public  money,  under  the  direction  of 
Congress  and  the  President,  in  the  purchase  of  prop- 
erty for  governmental  purposes,  and  in  taking  and 
holding  the  legal  title  thereto,  the  corporation  was 
acting  as  a  naked  trustee,  and  the  entire  beneficial 
interest  was  in  the  government.  And  what  does  it 
matter  that  the  Fleet  Corporation  may,  in  a  measure, 
have  had  the  status  of  an  ordinary  corporation?  Let 
us  assume  that  it  was  purely  a  private  concern,  and 
originally  had  none  of  the  attributes  of  a  public 
agency,  and  then  let  us  suppose  that  by  Congress 
and  the  President,  with  its  consent,  public  funds  were 
placed  in  its  custody,  to  be  expended  by  it  in  the 
acquisition  of  shipyards  for  government  uses,  and  it 
was  authorized  to  take  and  hold  the  legal  title  thereto ; 
would  it  be  contended  that  such  property  continued 
to  be  subject  to  state  taxation  merely  because  the 
legal  title  was  held  by  a  private  corporation  having 
no  real  interest?  The  taxable  character  of  property  is 
to  be  referred  to  the  status  of  the  real,  rather  than 
of  the  nominal,  owner.  Private  property  is  not  exempt 
from  taxation  because  the  government  holds  the  legal 
title  thereto,  and  by  parity  of  reasoning  neither  is 
public  property  taxable  because  the  naked  legal  title 
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is  in  a  private  person.  Carroll  v.  Safford,  3  How.  444, 
11  L.  Ed.  671;  Witherspoon  v.  Duncan,  4  Wall  210, 
18  L.  Ed.  339."  (Emphasis  supplied.)* 

A  like  situation  was  presented  in  U.  S.  Shipping  Board 
Emergency  Fleet  Corp.  v.  Delaivare  Count ij,  Pa.  (CCA. 
3),  17  F.  (2d)  40,  certiorari  denied  278  U.S.  607,  73  L. 
Ed.  533,  and  the  Court  held  that  property,  le^al  title  to 
which  was  in  Emergency  Fleet  Corporation,  was  not  sub- 
ject to  taxation.  The  Court  said  (p.  40)  : 

'^It  thus  appears  that  not  only  was  the  legal  title 
held  by  a  corporate  agency  of  the  United  States,  hut 
that  the  purchase  price  of  the  land  in  question  was 
paid  to  the  purchaser  hy  the  United  States.  In  the 
light  of  such  facts,  and  there  being  no  suggestion  of 
ownership  or  interest  elsewhere,  it  is  clear  that  the 
real  ownership  of  the  land  was  and  is  in  the  United 
States,  and  that  the  Fleet  Corporation,  the  holder  of 
the  title,  held  such  title  as  a  mere  legal  holder  for  the 
benefit  of  the  United  States." 

Thus,  in  this  case  we  do  not  have  a  situation  in  which 
Defense  Supplies  merely  held  legal  title  to  property  with 
the  beneficial  interest  in  the  United  States.  The  evidence 
in  this  case  shows  without  dispute  that  the  benzol  was 
purchased  by  and  was,  at  the  time  of  its  transportation, 
the  property  of  and  owned  by  Defense  Supplies. 

Property  of  Defense  Supplies  was  not  property  of  the 
United  States  merely  because  the  United  States  owned  all 
of  the  capital  stock  of  Reconstruction  Finance  Corpora- 
tion, which  in  turn  owned  all  of  the  capital  stock  of  De- 
fense Supplies.   Defense  Supplies  was  an  entity  separate 


•Hereafter  in  this  brief  emphasis  is  supplied. 
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and  distinct  from  the  United  States  and  from  its  depart- 
ments or  boards. 

In  United  States  v.  Strang,  254  U.S.  491,  65  L.  Ed.  368, 
the  question  involved  was  whether  a  person  employed  as 
an  inspector  by  the  Emergency  Fleet  Corporation  was  an 
agent  of  the  United  States  within  the  meaning  of  Section 
41  of  the  Criminal  Code,  which  provides : 

**Sec.  41.  No  officer  or  agent  of  any  corporation, 
joint  stock  company,  or  association,  and  no  member 
or  agent  of  any  firm,  or  person  directly  or  indirectly 
interested  in  the  pecuniary  profits  or  contracts  of 
such  corporation,  joint  stock  company,  association,  or 
firm,  shall  be  employed  or  shall  act  as  an  officer  or 
agent  of  the  United  States  for  the  transaction  of  busi- 
ness with  such  corporation,  joint  stock  company,  asso- 
ciation, or  firm.  Whoever  shall  violate  the  provision 
of  this  section  shall  be  fined  not  more  than  two 
thousand  dollars  and  imprisoned  not  more  than  two 
years." 

Strang  was  indicted  on  four  counts,  three  of  which 
charged  that  he  unlawfully  acted  as  agent  of  the  United 
States  in  transacting  business  with  the  Duval  Ship  Out- 
fitting Company,  a  co-partnership  of  which  he  was  a 
member,  in  that  while  an  employee  of  the  Fleet  Corpora- 
tion as  an  inspector  he  signed  and  executed  (February, 
1919)  three  separate  orders  to  the  Outfitting  Company  for 
repairs  and  alterations  on  the  steamship  Lone  Star.  Coun- 
sel for  the  Government  contended  that  the  Fleet  Corpora- 
tion was  an  agency  or  instrumentality  of  the  United  States 
formed  only  as  an  arm  for  executing  purely  governmental 
powers  and  duties  vested  in  the  President  and  by  him 
delegated  to  the  corporation.  Counsel  for  the  Government 
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further  contended  that  the  acts  of  the  Corporation  within 
its  delegated  authority  were  the  acts  of  the  United  States, 
and  that  therefore  in  placing  orders  with  the  Duval  Com- 
pany in  behalf  of  the  Fleet  Corporation  while  performing 
the  duties  as  inspector,  Strang  necessarily  acted  as  agent 
of  the  United  States.  Demurrer  to  the  indictments  was 
sustained  by  the  trial  court.  In  holding  that  the  demurrer 
was  properly  sustained,  the  Court  said  (p.  493) : 

**As  authorized  by  the  Act  of  September  7,  1916, 
c.  451,  39  Stat.  728,  the  United  States  Shipping  Board 
caused  the  Fleet  Corporation  to  be  organized  (April 
16,  1917)  under  laws  of  the  District  of  Columbia  with 
$50,000,000  capital  stock,  all  owned  by  the  United 
States,  and  it  became  an  operating  agency  of  that 
Board.  Later,  the  President  directed  that  the  Corpora- 
tion should  have  and  exercise  a  specified  portion  of 
the  power  and  authority  in  respect  of  ships  granted 
to  him  by  the  Act  of  June  15,  1917,  c.  29,  and  he 
likewise  authorized  the  Shipping  Board  to  exercise 
through  it  another  portion  of  such  power  and  author- 
ity. See  The  Lake  Monroe,  250  U.S.  246,  252.  The 
Corporation  was  controlled  and  managed  by  its  own 
officers  and  appointed  its  own  servants  and  agents 
who  became  directly  responsible  to  it.  Notivif  lis  fan  cl- 
ing all  its  stock  ivas  oivnecl  by  the  United  States  it 
must  he  regarded  as  a  separate  entity.  Its  inspectors 
were  not  appointed  by  the  President,  nor  by  any  offi- 
cers designated  by  Congress;  they  were  subject  to 
removal  by  the  Corporation  only  and  could  contract 
only  for  it.  In  such  circumstances  we  think  they  ivere 
not  agents  of  the  United  States  within  the  true  in- 
tendment of  Sec.  41." 

In    Sloan   Shipyards    Corp.    v.    U.    S.    Shipping    Board 
Emergency  Fleet  Corp.,  258  LJ.S.  549,  m  L.  Ed.  762,  one 
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of  the  questions  involved  was  whether  a  claim  in  bank- 
ruptcy made  by  the  Fleet  Corporation  in  its  own  name 
as  an  instrumentality  of  the  Government  was  entitled  to 
priority.  The  claim  arose  under  a  contract  entered  into 
by  the  Fleet  Corporation  '' representing  the  United  States 
of  America"  with  the  Eastern  Shore  Shipbuilding  Cor- 
poration, which  became  bankrupt,  for  the  construction  of 
six  harbor  tugs  prior  to  the  Merchant  Marine  Act  of  1920. 
In  holding  that  the  Fleet  Corporation  was  not  entitled  to 
priority,  the  Court  said  (p.  570)  : 

**The  third  case,  as  we  have  said,  is  a  claim  of 
priority  in  bankruptcy.  It  was  asserted  against  the 
estate  of  the  Eastern  Shore  Shipbuilding  Corporation, 
in  the  District  Court  for  the  Southern  District  of 
New  York,  under  a  contract  similar  to  that  last  de- 
scribed, made  by  that  Company  with  the  Fleet  Cor- 
poration 'representing  the  United  States  of  America' 
to  construct  six  harbor  tugs.  The  claim  was  presented 
by  the  Fleet  Corporation  in  its  own  name,  but  was 
put  forward  by  it  as  an  instrumentality  of  the  Gov- 
ernment of  the  United  States.  It  was  denied  suc- 
cessively by  the  referee,  the  District  Court  and  the 
Circuit  Court  of  Appeals  on  the  groimd  that  the  Fleet 
Corporation  was  a  distinct  entity,  and  that,  whatever 
might  he  the  law  as  to  a  direct  claim  of  the  United 
States,  the  Fleet  Corporation  stood  like  other  credi- 
tors and  was  not  to  he  preferred.  274  Fed.  893.  The 
considerations  that  have  been  stated  apply  even  more 
obviously  to  this  case.  The  order  is  affirmed. ' ' 

In  Skinner  &  Eddy  Corp.  v.  McCarl,  275  U.S.  1,  72 
L.  Ed.  131,  a  petition  for  a  writ  of  mandamus  was 
filed  in  the  Supreme  Court  of  the  District  of  Columbia 
in    October,    1924,    on    the    relation    of   Skinner   &   Eddy 
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Corporation  to  compel  the  Comptroller  General  of  the 
United  States  to  pass  upon  the  claims  of  that  Corporation 
against  the  Government.  The  claims  arose  under  contracts 
made  during  the  years  1917,  1918,  and  1919  with  the  Fleet 
Corporation.  In  most  of  the  contracts  reference  was  made 
to  the  Fleet  Corporation  as  ''representing  the  United 
States."  The  claims  were  presented  to  the  Comptroller 
General  for  allowance  because  Skinner  &  Eddy  wished  to 
be  in  a  position  to  use  them  as  a  credit  if  the  United 
States  should,  as  was  threatened,  sue  on  the  contracts. 
This  course  was  deemed  necessary  because  Sec.  951  of 
the  Revised  Statutes  provided: 

"In  suits  brought  by  the  United  States  against  in- 
dividuals, no  claim  for  a  credit  shall  be  admitted, 
upon  trial,  except  such  as  appear  to  have  been  pre- 
sented to  the  accounting  officers  of  the  Treasury,  for 
their  examination,  and  to  have  been  by  them  dis- 
allowed. ..." 

The  Comptroller  General  declined  to  consider  the  claims 
on  the  ground  that  he  had  neither  the  duty  nor  the  power, 
and  that  the  duty  of  passing  upon  them  rested  with  the 
Shipping  Board.  The  Supreme  Court,  in  affirming  a  judg- 
ment of  the  Court  of  Appeals  of  the  District  of  Columbia, 
which  affirmed  the  Supreme  Court  of  the  District  in  dis- 
missing the  petition  for  a  writ  of  mandamus,  described 
the  character  of  the  claims  and  set  forth  the  character  of 
the  Fleet  Corporation  as  follows  (p.  10) : 

''The  claims  of  Skinner  &  Eddy  were  mainly  for 
the  cancellation  by  the  Fleet  Corporation  of  con- 
tracts for  the  construction  of  vessels.  The  Government 
contends  that  the  contract  giving  birth  to  the  claims 
arose  out   of  or  was  incident   to  tlio  exercise  bv  or 
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through  the  President  of  the  powers  conferred  upon 
him  by  the  statutes  referred  to  in  Sec.  2(c)  of  the 
Merchant  Marine  Act,  1920,  and,  hence,  that  the 
Shipping  Board,  and  not  the  Comptroller  General, 
has  the  power  and  duty  to  settle  and  adjust  them  and 
thus  to  alloAv  or  disallow  any  claims  by  way  of  credits 
or  set-offs  arising  out  of  the  contracts.  Skinner  & 
Eddy  urge  that  their  contracts  were  made  by  virtue 
of  the  power  conferred  upon  the  Fleet  Corporation  by 
the  Shipping  Act  of  1916;  that  a  controversy  arising 
out  of  such  contracts  is  not  within  Sec.  2(c)  of  the 
Merchant  Marine  Act,  1920;  and  that,  hence,  the 
Comptroller  General  had  jurisdiction  over  its  claims. 
We  have  no  occasion  to  determine  whether  the  con- 
tracts here  in  question  were  made  under  the  original 
charter  power  of  the  Fleet  Corporation  or  under  the 
additional  powers  acquired  by  delegation  from  the 
President.  Even  if  Sec.  2(c)  has  no  application,  be- 
cause the  contracts  were  not  entered  into  pursuant 
to  the  power  delegated  by  the  President  in  1917,  it 
does  not  follow  that  the  claims  fall  within  the  juris- 
diction of  the  Comptroller  General.  For  the  Fleet 
Corporation  is  an  entity  distinct  from  the  United 
States  and  from  any  of  its  departments  or  boards; 
and  the  audit  and  control  of  its  financial  transactions 
is,  under  the  general  rules  of  law  and  the  adminis- 
trative practice,  committed  to  its  own  corporate  of- 
ficers except  so  far  as  control  may  he  exerted  by  the 
Shipping  Board." 

In  Continental  Bank  v.  Rock  Island  By.,  294  TT.S.  648, 
79  L.  Ed.  1110,  one  of  the  questions  involved  was  whether 
Reconstruction  Finance  Corporation,  in  a  reorganization 
of  a  railroad  under  Section  77  of  the  Bankruptcy  Act, 
could  take  over  and  liquidate  collateral  accepted  by  it  as 
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security  for  loans  to  the  bankrupt.  Section  5  of  tlie  Re- 
construction Finance  Corporation  Act,  under  the  authority 
of  which  the  loans  were  made,  expressly  empowered  Re- 
construction Finance  Corporation  to  take  over  and  liqui- 
date collateral  accepted  by  it  as  security  for  loans.  In 
holding  that  Reconstruction  Finance  Corporation  was  not 
entitled  to  take  over  and  liquidate  the  collatei-al  accepted 
by  it  as  security,  the  Court  said  (p.  684)  : 

''The  Reconstruction  Finance  Corporation  contends 
that  Sees.  77  and  2(15)  of  the  Bankruptcy  Act  must 
be  limited  by  the  provisions  of  Sec.  5  of  the  Recon- 
struction Finance  Corporation  Act  (c.  8,  47  Stat. 
5),  which  empowers  the  corporation  to  take  over  and 
liquidate  collateral  accepted  by  it  as  security.  The 
Reconstruction  Finance  Corporation  Act  creates  a 
corporation  and  vests  it  with  designated  powers. 
Its  entire  stock  is  subscribed  by  the  government,  but 
it  is  none  the  less  a  corporation,  limited  by  its  charter 
and  by  the  general  law.  The  act  does  not  give  it 
greater  rights  as  to  the  enforcement  of  its  outstanding 
credits  than  are  enjoyed  by  other  persons  or  cor- 
porations in  the  event  of  proceedings  under  the 
Bankruptcy  Act.  The  provisions  and  principles  of 
enforcement  of  the  Bankruptcy  Act,  including  Sec. 
77,  are  binding  upon  the  Reconstruction  Finance  Cor- 
poration, in  the  absence  of  some  pertinent  statutory 
exception,  as   they  are  upon  other  corporations." 

.In  Reconstruction  Finance  Corp.  v.  Menihan,  312  U.S. 
81,  85  L.Ed.  595,  the  question  inv^olved  was  whether  costs 
of  suit  could  be  allowed  against  Reconstruction  Finance 
Corporation  when  that  Corporation  was  the  unsuccessful 
litigant  in  suit.  In  holding  that  Reconstruction  Finance 
Corporation  was  liable  for  such  costs,  the  Court  said 
(p.  83) : 
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''Rule  54(d)  of  the  Rules  of  Civil  Procedure  pro- 
vides that  'costs  against  the  United  States,  its  officers, 
and  agencies  shall  be  imposed  only  to  the  extent  per- 
mitted by  law.'  This  provision  was  merely  declara- 
tory and  effected  no  change  of  principle. 

"The  Reconstruction  Finance  Corporation  is  a  cor- 
porate agency  of  the  government,  which  is  its  sole 
stockholder.  47  Stat.  5;  15  U.S.C.  601.  It  is  managed 
by  a  board  of  directors  appointed  by  the  President 
by  and  with  the  advice  and  consent  of  the  Senate. 
The  Corporation  has  wide  powers  and  conducts  fi- 
nancial operations  on  a  vast  scale.  While  it  acts  as 
a  governmental  agency  in  performing  its  functions 
(see  Pittman  v.  Home  Oivners'  Loan  Corp.,  308  U.S. 
21,  32,  33),  still  its  transactions  are  akin  to  those  of 
private  enterprises  and  the  mere  fact  that  it  is  an 
agency  of  the  government  does  not  extend  to  it  the 
immunity  of  the  sovereign.  Sloan  Shipyards  Corp, 
V.  United  States  Fleet  Corporation,  258  U.S.  549,  566, 
567." 

In  Cartwright  v.  United  States  (CCA.  5),  146  F.  2d 
133,  Cartwright  was  indicted,  and  convicted  of  stealing 
property  of  the  United  States  under  18  U.S.C.A.,  Sec.  82, 
which  makes  it  an  offense  to  steal  "any  property  of  the 
United  States,  or  any  branch  or  department  thereof,  or 
any  corporation  in  which  the  United  States  of  America 
is  a  stockholder."  Section  82  was  amended  by  the  Act 
of  October  23,  1918,  c.  194,  40  Stat.  1015,  to  include  "or 
any  corporation  in  which  the  United  States  of  America  is 
a  stockholder."  Cartwright  was  indicted  for  stealing 
property  of  the  United  States,  but  the  proof  showed  that 
the  property  belonged  to  Defense  Plant  Corporation.  The 
Court,  in  reversing  the  judgment  of  conviction,  held  (p. 
135): 
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"While  therefore,  the  proof  shows  that  an  offense 
has  been  committed  within  the  purview  of  Sec.  82, 
that  is  a  taking  of  property  of  a  corporation  in  which 
the  United  States  is  a  stockholder,  it  shows  also  that 
that  offense  was  not  the  offense  charged  in  the  first 
count,  'taking  property  of  the  United  States.'  The 
government's  position  that  this  is  a  mere  technicality 
since  the  United  States  beneficially  owned  the  stock 
of  the  corporation,  and,  therefore,  must  be  considered 
to  be  the  owner  of  its  property,  will  not  at  all  do. 
The  indictment  statute  recognizes,  as  the  larv  gener- 
ally does,  the  distinction  between  a  corporation  and 
the  owners  of  its  stock.  The  government,  having 
chosen  to  allege  that  the  property  stolen  was  the  prop- 
erty of  the  United  States,  did  not  discharge  its  burden 
of  proof  by  showing  as  it  did  here,  that  it  was  not 
such  property,  but  that,  on  the  contrary,  it  belonged 
to  the  Defense  Plant  Corporation.  For  the  same 
reason  it  must  be  held  that  it  failed  to  discharge  its 
burden  under  Count  2  which  charged  that  the  con- 
cealed property  was  property  of  the  United  States, 
while  the  proof  showed  that  it  belonged  to  the  cor- 
poration. ' ' 

Defense  Plant  Corporation,  like  Defense  Supplies,  was 
created  (6  F.R.  2971)  by  Reconstruction  Finance  Cor- 
poration pursuant  to  authority  contained  in  Section  5d 
of  the  Reconstruction  Finance  Corporation  Act,  as 
amended. 

At  the  time  of  the  passage  of  the  Transportation  Act 
of  1940  (approved  September  18,  1940),  which  includes 
Section  321(a),  Congress  had  recognized,  in  statutes  other 
than  the  one  referred  to  in  the  case  last  cited,  the  dis- 
tinction between  the  United  States  and  its  corporate 
instrumentalities  and  between  the  property  of  the  United 
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States  and  that  of  such  instrumentalities.  This  is  dis- 
cussed infra,  pages  66-69  and  some  of  the  statutes 
are  set  out  in  Appendix  B  to  this  brief. 

It  is  clear  from  the  decisions  that  Defense  Supplies, 
prior  to  its  dissolution,  was  a  corporate  entity  separate 
and  distinct  from  the  United  States  and  from  any  of  its 
departments  or  boards,  and  that  the  United  States  as 
owner  of  the  stock  of  Reconstruction  Finance  Corporation, 
which  in  turn  owned  the  stock  of  Defense  Supplies,  was 
not  the  owner  of  the  property  of  Defense  Supplies.  While 
Defense  Supplies  was  an  instrumentality  of  the  United 
States,  as  said  in  Continental  Bank  v.  Rock  Island  Ry., 
supra,  *'it  is  none  the  less  a  corporation,  limited  by  its 
charter  and  by  the  general  law."  And  as  said  in  Recon- 
struction Finance  Corp.  v.  Menihan,  supra,  ''its  trans- 
actions are  akin  to  those  of  private  enterprises  and  the 
mere  fact  that  it  is  an  agency  of  the  government  does 
not  extend  to  it  the  immunity  of  the  sovereign."  In  fact, 
the  transactions  of  Defense  Supplies  in  buying  and  sell- 
ing motor  benzol  and  other  commodities  were  more  akin 
to  those  of  private  corporations  than  the  activities  of 
Reconstruction   Finance   Corporation. 

There  is  nothing  in  its  Charter  or  in  the  law  under  which 
it  was  created  which  makes  property  of  Defense  Supplies 
property  of  the  United  States.  In  fact,  under  the  law 
(Reconstruction  Finance  Corporation  Act)  authorizing 
Reconstruction  Finance  Corporation  to  create  Defense 
Supplies  and  other  corporations.  Congress  evidently,  be- 
cause of  the  decisions  hereinbefore  referred  to,  recognized 
that  property  of  Defense  Supplies  and  similar  corpora- 
tions was  not  property  of  the  United  States  because 
Congress  specifically  authorized  the  exemption  of  Defense 
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Supplies  and  its  property,  except  real  estate,  from  taxa- 
tion. Property  of  the  United  States  is  exempt  from  taxa- 
tion without  any  such  law.  The  exemption  provisions  are 
embodied  in  Section  10  of  the  Reconstruction  Finance 
Corporation  Act  as  amended  by  the  Act  of  June  10,  1941, 
55  Stat.  248.  The  exemption  provisions  are  included  in 
15  U.S.C.A.,  Section  610  (in  1945  Cumulative  Annual 
Pocket  Part),  which  Section,  so  far  as  here  pertinent, 
provides : 

''The  corporation  [Reconstruction  Finance  Cor- 
poration] ,  including  its  franchise,  its  capital,  reserves, 
and  surplus,  and  its  income  shall  be  exempt  from  all 
taxation  now  or  hereafter  imposed  by  the  United 
States,  by  any  Territory,  dependency,  or  possession 
thereof,  or  by  any  State,  county,  municipality,  or 
local  taxing  authority;  except  that  any  real  property 
of  the  corporation  shall  be  subject  to  State,  Ter- 
ritorial, county,  municipal,  or  local  taxation  to  the 
same  extent  according  to  its  value  as  other  real 
property  is  taxed.  The  exemptions  provided  for  in  the 
preceding  sentence  with  respect  to  taxation  (which 
shall,  for  all  purposes,  be  deemed  to  include  sales, 
use,  storage,  and  purchase  taxes)  shall  be  construed 
to  be  applicable  not  only  with  respect  to  the  Recon- 
struction Finance  Corporation  but  also  with  respect 
to  (1)  the  Defense  Plant  Corporation,  the  Defense 
Supplies  Corporation,  the  Metals  Reserve  Company, 
the  Rubber  Reserve  Company,  and  any  other  cor- 
poration heretofore  or  hereafter  organized  or  created 
by  the  Reconstruction  Finance  Corporation  under 
section  606b  of  this  title,  as  amended,  to  aid  the 
Government  of  the  United  States  in  its  national- 
defense  program,  *  *  *.  Such  exemptions  shall  also 
be  construed  to  be  applicable  to  tlie  loans  made,  and 
personal    property    owned,    by    the    Reconstruction 
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Finance  Corporation  or  by  any  corporation  referred 
to  in  clause  (1),  (2)  or  (3)  of  the  preceding  sentence, 
but  such  exemptions  shall  not  be  construed  to  be 
applicable  in  any  State  to  any  buildings  which  are 
considered  by  the  laws  of  such  State  to  be  personal 
property  for  taxation  purposes.  As  amended  June 
10,  1941,  c.  190,  Sec.  3,  55  Stat.  248." 

Likewise,  under  the  general  law  the  property  of  Defense 
Supplies  was  the  property  of  that  Corporation  and  not 
the  property  of  its  stockholder.  See  Klein  v.  Board  of 
Supervisors,  282  U.S.  19,  75  L.Ed.  140,  in  which  case 
the  Court  held  (p.  24) : 

''The  appellant,  pursuing  his  notion  that  shares  of 
stock  represent  an  interest  in  the  property  of  the 
corporation,  insists  that  if  taxed  at  all  he  should  be 
taxed  only  in  the  ratio  of  the  property  in  the  State 
to  the  entire  property  of  the  corporation;  that  to 
tax  him  for  the  whole  value  is  to  tax  property  out- 
side of  the  jurisdiction  of  the  State.  But  it  leads 
noivhere  to  call  a  corporation  a  fiction.  If  it  is  a 
fiction  it  is  a  fiction  created  by  law  ivitli  intent  that 
it  should  he  acted  on  as  if  true.  The  corporation  is 
a  person  and  its  ownership  is  a  non-conductor  that 
makes  it  impossible  to  attribute  an  interest  in  its 
property  to  its  members.  Donnell  v.  Herring-Hall- 
Marvin  Safe  Co.,  208  U.S.  267,  273.  The  stockholders 
in  some  circumstances  can  call  on  the  corporation  to 
account,  but  that  is  a  very  different  thing  from,  having 
an  interest  in  the  property  by  means  of  ivhich  the 
corporation  is  enabled  to  settle  the  account." 

In  Rhode  Island  Trust  Co.  v.  Doughton,  270  U.S.  69, 

70  L.Ed.  475,  the  Court  stated  the  rule  as  follows  (p.  81) : 

"The  owner  of  the  shares  of  stock  in  a  company 

is  not  the  oivner  of  the  corporation's  property.    He 
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has  a  right  to  his  share  in  the  earnings  of  the  cor- 
poration, as  they  may  be  declared  in  dividends,  arising 
from  the  use  of  all  its  property.  In  the  dissolution 
of  the  corporation  he  may  take  his  proportionate 
share  in  what  is  left,  after  all  the  debts  of  the  cor- 
poration have  been  paid  and  the  assets  are  divided 
in  accordance  with  the  law  of  its  creation.  But  he 
does  not  oivn  the  corporate  property." 

The  United  States  saw  fit  to  create  Defense  Supplies 
because  of  the  advantages  inherent  in  doing  business 
through  corporations,  and  in  such  circumstances  if  there 
are  any  inherent  disadvantages  in  such  method  of  doing 
business  those  disadvantages  should  be  assumed  along 
with  the  advantages.  Neither  the  corporation  thus  created, 
nor  its  stockholder  should  be  heard  to  deny  that  it  is 
a  corporate  entity  separate  and  distinct  from  the  United 
States  as  a  means  of  escaping  its  obligations.  Compare 
Schenley  Distillers  Corp.  v.  United  States,  decided  Jan- 
uary 2,  1946,  90  L.Ed.  217  (Advance  Opinions  No.  5),  in 
which  case  the  Court  held  (p.  219) : 

''While  corporate  entities  may  be  disregarded 
where  they  are  made  the  implement  for  avoiding 
a  clear  legislative  purpose,  they  will  not  be  dis- 
regarded where  those  in  control  have  deliberately 
adopted  the  corporate  form  in  order  to  secure  its 
advantages  and  where  no  violence  to  the  legislative 
purpose  is  done  by  treating  the  corporate  entity  as 
a  separate  legal  person.  One  who  has  created  a  cor- 
porate arrangement,  chosen  as  a  means  of  carrying 
out  his  business  purposes,  does  not  have  the  choice 
of  disregarding  the  corporate  entity  in  order  to  avoid 
the  obligations  which  the  statute  lays  upon  it  i'oi-  the 
protection  of  the  x>ublic." 
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To  paraphrase  wliat  was  held  in  Reconstruction  Finance 
Corp.  V.  Menihan,  supra,  while  Defense  Supplies  acted  as 
a  governmental  agency  in  performing  its  functions,  still 
its  transactions  were  akin  to  those  of  private  enterprises 
and  the  mere  fact  that  it  was  an  agency  of  the  Govern- 
ment did  not  extend  to  it  the  immunities  and  privileges 
of  the  sovereign.  It  had  only  such  immunities  and  priv- 
ileges of  the  sovereign  as  Congress  saw  fit  to  grant  it. 
Congress  saw  fit  to  grant  it  the  immunity  of  the  sovereign 
from  taxation,  but  Congress  did  not  grant  it  the  immunity 
of  the  sovereign  from  paying  full  commercial  rates  for 
the  transportation  of  its  property. 

THE  MOTOB  BEISTZOL  WAS  NOT  MILITARY  OR  NAVAL 
PROPERTY   OF   THE  UNITED   STATES 

Under  the  preceding  heading  it  was  shown  that  the 
motor  benzol  was  not  the  property  of  the  United  States. 
Under  the  facts,  the  motor  benzol  involved  in  this  case 
was  not,  at  the  time  of  its  transportation,  ''military  or 
naval  property"  regardless  of  whether  it  was  owned 
by  the  United  States  or  not.  It  was  at  most  a  strategic 
or  critical  material  suitable  for  use  in  connection  with 
other  materials  in  the  manufacture  or  production  of 
cumene  and  ethyl  benzene  which  were  suitable  for  use  in 
connection  with  still  other  materials,  in  the  production  or 
manufacture  of  100  octane  aviation  gasoline,  and  for  use 
in  connection  with  still  other  materials  in  the  manufacture 
or  production  of  styrene,  which  in  turn  was  suitable  for 
use,  in  connection  with  still  other  materials,  in  the  manu- 
facture or  production  of  synthetic  rubber. 

As  to  the  motor  benzol  involved  in  this  case,  which  ulti- 
mately found   its   way   into   or   became   a   component   or 
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constituent  of  100  octane  aviation  gasoline,  the  following 
steps  were  taken: 

Defense  Supplies  had  to  have  the  benzol  processed  to 
get  industrial  pure  benzol  because  motor  benzol  is  not 
suitable  for  use  in  the  manufacture  of  cumene  or  ethyl 
benzene  (Tr.  46).  40.56%  of  the  industrial  pure  benzol 
produced  by  processing  was  sold  by  Defense  Supplies 
to  Wilshire  Oil  Company  and  Richfield  Oil  Corporation 
to  be  used  in  the  manufacture  of  cumene  (Tr.  48-49). 
Those  companies  manufactured  cumene  by  combining  the 
pure  benzol  with  propylene  to  produce  by  chemical  re- 
action cumene  (Tr.  49).  The  cumene  thus  produced  was 
used  by  them  to  produce  100  octane  aviation  gasoline  by 
combining  the  cumene  with  another  component  or  other 
components  by  blending  operation,  thereby  producing  100 
octane  aviation  gasoline  (Tr.  51).  The  gasoline  thus 
produced  was  sold  by  Wilshire  Oil  Company  and  Rich- 
field Oil  Corporation  to  Defense  Supplies  (Tr.  51),  and 
the  latter  corporation  sold  some  of  the  100  octane  gasoline 
to  the  Army  and  some  of  it  to  the  Navy  (Tr.  52).  The 
balance  of  the  industrial  pure  benzol  (59.44%)  was  sold  by 
Defense  Supplies  to  Rubber  Reserve  Company  to  be  used 
in  the  manufacture  of  styrene  (Tr.  49).  Rubber  Reserve 
Company  had  to  make  ethyl  benzene  first,  which  is  ac- 
complished by  combining  benzol  with  ethylene  by  chemical 
reaction  (Tr.  49).  Rubber  Reserve  Company  sold  a  portion 
of  this  ethyl  benzene  (the  quantity  produced  from  36.38% 
of  the  industrial  pure  benzol  processed  and  produced  from 
the  944,032  gallons  of  motor  benzol  transported)  to 
refineries  engaged  in  producing  100  octane  aviation  gas- 
oline for  use  in  producing  such  gasoline  (Tr.  50).  Those 
refineries  produced  100  octane  aviation  gasoline  by  com- 
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bining  the  ethyl  benzene  with  another  component  or  other 
components  by  blending  operations,  thereby  producing 
100  octane  aviation  gasoline  and  they  sold  the  gasoline 
thus  produced  to  Defense  Supplies  (Tr.  51).  The  latter 
Corporation  sold  a  part  of  this  100  octane  a^dation  gasoline 
to  the  Army  and  a  part  of  it  to  the  Navy  (Tr.  52). 

As  to  the  motor  benzol  in  this  case,  which  ultimately 
found  its  way  into  or  became  a  component  or  constituent 
of  rubber  products,  the  following  steps  were  taken: 

Defense  Supplies  had  to  have  the  benzol  processed  to 
get  industrial  pure  benzol  because  motor  benzol  is  not 
suitable  for  use  in  the  manufacture  of  ethyl  benzene  or 
styrene  (Tr.  46).  Defense  Supplies  sold  to  Rubber  Reserve 
Company  59.44%  of  the  industrial  pure  benzol  obtained 
by  processing  the  motor  benzol  (Tr.  49).  Rubber  Reserve 
Company  first  produced  ethyl  benzene  by  combining  the 
benzol  with  ethylene  by  chemical  reaction  (Tr.  49).  A 
portion  of  the  ethyl  benzene  was  used  in  the  production 
of  100  octane  gasoline  as  stated  in  the  preceding  para- 
graph (Tr.  50).  The  balance  of  the  ethyl  benzene  (the 
quantity  produced  from  23.06%  of  the  industrial  pure 
benzol  processed  and  produced  from  the  944,032  gallons 
of  motor  benzol  transported)  was  used  by  Rubber  Reserve 
Company  in  producing  styrene,  which  is  produced  from 
ethyl  benzene  by  chemical  reaction  in  the  presence  of  a 
catalyst  (Tr.  49-50).  The  styrene  thus  produced  was 
sold  by  Rubber  Reserve  Company  to  rubber  companies 
for  use  in  the  production  of  synthetic  rubber  (Tr.  50). 
Synthetic  rubber  was  produced  by  combining  through 
chemical  reaction  styrene  and  butadiene  in  the  presence 
of  a  catalyst  (Tr.  50).  The  rubber  companies  either  used 
the  synthetic  rubber  to  manufacture  rubber  products,  or 
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sold  it  to  other  companies  for  the  manufacture  of  rubber 
products  (Tr.  50).  The  manufacturers  of  rubber  products 
sold  part  of  them  to  the  Army  and  a  part  to  the  Navy 
(42%  of  the  products  to  the  Army  and  Navy)  for  their 
use,  and  the  balance  (58%)  was  sold  for  civilian  use 
(Tr.  50). 

In  the  circumstances  here  presented  the  motor  benzol 
was  not,  at  the  time  of  its  transportation,  ''military  or 
naval  property"  regardless  of  whether  it  was  owned  by 
the  United  States  or  not.  In  fact,  it  never  was  military  or 
naval  property  of  the  United  States — it  was  merely  a 
material  which  ultimately  became  a  part  of  property 
subsequently  acquired  by  the  United  States  for  military 
or  naval  use.  The  products  of  which  the  motor  benzol 
ultimately  became  a  part  were  military  or  naval  property 
of  the  United  States  only  after  such  products  were  ac- 
quired by  the  United  States  through  its  War  and  Navy 
Departments  for  the  use  of  the  Army  and  Navy  respec- 
tively, with  money  appropriated  by  Congress  for  that  pur- 
pose. In  other  words,  when  the  War  and  Navy  Depart- 
ments purchased  the  100  octane  aviation  gasoline  from 
Defense  Supplies  the  100  octane  aviation  gasoline  became 
military  and  naval  property  of  the  United  States.  Like- 
wise, when  the  War  and  the  Navy  Departments  purchased 
the  rubber  products,  of  which  a  portion  of  the  motor 
benzol  ultimately  became  a  constituent  part,  for  their 
use,  with  money  appropriated  by  Congress  for  that  pur- 
pose, such  products  became  military  and  naval  property 
of  the  United  States. 

Under  Article  I,  Section  8,  Clauses  12  and  13,  respec- 
tively, of  the  Constitution  of  the  United  States,  Congress 
is  empowered  ''to  raise  and  support  Armies,  but  no  Ap- 
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propriation  of  Money  to  that  Use  sliall  be  for  a  longer 
Term  than  two  Years,"  and  ''To  provide  and  maintain 
a  Navy." 

In  pursuance  of  this  power  Congress  from  time  to  time 
makes  appropriations  to  raise  and  support  armies  and  to 
provide  and  maintain  a  nav}^  By  these  appropriations, 
Congress  provides  money  for  the  purpose  of  acquiring 
military  property  for  the  Army  and  naval  property  for  the 
Navy.  The  appropriation  acts  are  in  great  detail,  appro- 
priations being  made  for  the  various  branches  of  service 
in  the  Army,  and  for  the  various  branches  of  service  in 
the  Navy.  For  example,  as  to  the  Navy,  see  Naval  Appro- 
priation Act  of  1944  (57  Stat.  197-218)  making  appro- 
priations for  the  Navy  Department  for  the  fiscal  year 
ending  June  30,  1944;  and  as  to  the  Army,  see  Military 
Appropriation  Act  1944  (57  Stat.  847-370),  making  appro- 
priations for  the  Military  Establishment  for  the  fiscal 
year  ending  June  30,  1944.  Included  in  the  Naval  Appro- 
priation Act  is  an  appropriation  of  $4,583,725,000  for 
''Bureau  of  Aeronautics,"  "Aviation,  Navy"  (57  Stat. 
206),  and  included  in  the  Military  Appropriation  Act  is 
an  appropriation  of  $23,655,481,000  for  the  "Air  Corps," 
"Air  Corps,  Army"  (57  Stat.  356). 
10  U.S.C.A.,  Section  1191  provides: 

"All  purchases  and  contracts  for  supplies  or  serv- 
ices for  the  military  service  shall  be  made  by  or  under 
the  direction  of  the  chief  officers  of  the  Department 
of  War.  And  all  agents  or  contractors  for  supplies 
or  services  as  aforesaid  shall  render  their  accounts 
for  settlement  to  the  accountant  of  the  proper  depart- 
ment for  which  such  supplies  or  services  are  required, 
subject,  nevertheless,  to  the  inspection  and  revision 
of  the  Greneral  Accounting  Office." 


47 
There  is  a  similar  provision  governing  purchases  and 
contracts  for  supplies  or  services  for  the  naval  service. 
See  34  U.S.C.A.,  Section  560.  The  authority  conferred  by 
the  sections  referred  to  is  subject  to  certain  limitations 
such  as  the  necessity  of  advertisement  for  bids.  See  10 
U.S.C.A.,  Section  1201  and  34  U.S.C.A.,  Section  561. 

Of  course  the  United  States  can  acquire  military  or 
naval  property  through  any  department  or  agency  author- 
ized by  Congress  to  acquire  such  property  with  money 
appropriated  by  Congress  for  that  purpose.  Congress, 
however,  appropriated  money  to  the  War  Department  or 
Military  Establishment  for  the  purpose  of  acquiring  mili- 
tary property  for  military  use,  and  it  appropriated  money 
to  the  Navy  Department  or  Naval  Establishment  for  the 
purpose  of  acquiring  naval  property  for  naval  use,  and 
Congress  has  also  designated  those  who  shall  have  author- 
ity to  make  purchases  of  supplies  and  other  property  for 
the  Military  and  Naval  Establishments. 

By  Executive  Order  No.  9001  (6  F.R.  6787),  dated  De- 
cember 27,  1941,  the  President  removed  restrictions  upon 
the  authority  of  the  Secretary  of  War  and  the  Secretary 
of  the  Navy  to  enter  into  contracts.  This  Executive  Order, 
so  far  as  is  pertinent  to  this  discussion,  is  as  follows : 

**1.  By  virtue  of  the  authority  in  me  vested  by 
the  Act  of  Congress,  entitled  'An  Act  to  expedite  the 
prosecution  of  the  War  effort,'  approved  December 
18,  1941,  (hereinafter  called  'the  Act')  and  as  Presi- 
dent of  the  United  States  and  Commander-in-Chief  of 
the  Army  and  Navy  of  the  United  States,  and  deem- 
ing that  such  action  will  facilitate  the  prosecution  of 
the  war,  I  do  hereby  order  that  the  War  Department, 
the  Navy  Department,  and  the  United  States  Mari- 
time Commission  be  and  they  hereby  respectively  are 
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authorized  within  the  limits  of  the  amounts  appro- 
priated therefor  to  enter  into  contracts  and  into 
amendments  or  modification  of  contracts  heretofore 
or  hereafter  made,  and  to  make  advance,  progress, 
and  other  payments  thereon,  without  regard  to  the 
provisions  of  law  relating  to  the  making,  perform- 
ance, amendment,  or  modification  of  contracts.  The 
authority  herein  conferred  may  be  exercised  by  the 
Secretary  of  War,  the  Secretary  of  the  Navy,  or  the 
United  States  Maritime  Commission  respectively  or  in 
their  discretion  and  by  their  direction  respectively 
may  also  be  exercised  through  any  other  officer  or 
officers  or  civilian  officials  of  the  War  or  the  Navy 
Departments  or  the  United  States  Maritime  Commis- 
sion. The  Secretary  of  War,  the  Secretary  of  the 
Navy,  or  the  United  States  Maritmie  Commission  may 
confer  upon  any  officer  or  officers  of  their  respective 
departments,  or  civilian  officials  thereof,  the  power  to 
make  further  delegations  of  siich  powers  within  the 
War  and  the  Navy  Departments,  and  the  United 
States  Maritime  Commission. 

''2.  The  contracts  hereby  authorized  to  be  made 
include  agreements  of  all  kinds  (whether  in  the  form 
of  letters  of  intent,  purchase  orders,  or  otherwise)  for 
all  t^^es  and  kinds  of  things  and  services  necessary, 
appropriate  or  convenient  for  the  prosecution  of  war, 
or  for  the  invention,  development,  or  production  of, 
or  research  concerning  any  such  things,  including  but 
not  limited  to,  aircraft,  buildings,  vessels,  arms,  arma- 
ment, equipment,  or  supplies  of  any  kind,  or  any 
portion  thereof,  including  plans,  spare  parts  and 
equipment  therefor,  materials,  supplies,  facilities, 
utilities,  machinery,  machine  tools,  and  any  other 
equipment,  without  any  restriction  of  any  kind,  either 
as  to  type,  character,  location  or  form." 
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Thus,  by  Executive  Order  9001  the  Secretary  of  War 
and  the  Secretary  of  the  Navy  were  authorized,  within  the 
limits  of  the  amounts  appropriated  therefor,  to  enter  into 
contracts  for  the  purchase  of  military  and  naval  property 
for  tlieir  respective  Departments  without  observing  the 
usual  formalities  and  restrictions  applicable  to  the  pur- 
chase by  them  or  their  Departments  of  such  military  or 
naval  property.  In  addition  the  Secretary  of  War  and 
the  Secretary  of  the  Navy  may  exercise  the  authority  con- 
ferred or  they  may,  in  their  discretion,  authorize  any  other 
officer  or  officers  or  civilian  officials  of  the  War  or  the 
Navy  Department,  respectively,  to  exercise  such  authority. 
Neither  the  Secretary  of  War  nor  the  Secretary  of  the 
Navy  was  authorized  to  delegate  to  Defense  Supplies  the 
authority  conferred  upon  him  by  Executive  Order  No. 
9001. 

It  appears  from  the  facts  in  this  case  that  the  contract 
of  May  20,  1943,  under  which  the  War  and  Navy  Depart- 
ments acquired  the  100  octane  aviation  gasoline,  of  which 
a  portion  of  the  motor  benzol  involved  in  this  case  ulti- 
mately became  a  constituent  or  component,  was  signed 
for  the  War  Department  by  the  Under  Secretary  of  War 
and  for  the  Na^^  Department  by  the  Under  Secretary  of 
the  Navy  (Tr.  170).  In  so  far  as  the  rubber  products,  of 
which  a  portion  of  the  motor  benzol  involved  in  this  case 
became  an  element  or  component  part,  it  appears  that 
they  were  acquired  direct  from  the  rubber  manufacturers 
by  the  War  and  Navy  Departments  and  not  through  De- 
fense Supplies  (Tr.  50). 

In  the  circumstances  here  presented  the  100  octane  avia- 
tion gasoline,  of  which  a  portion  of  the  motor  benzol  in 
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this  case  became  a  constituent  part,  was  not  military  or 
naval  property  of  the  United  States  until  it  was  purchased 
by  the  United  States  through  its  War  and  Navy  Depart- 
ments from  Defense  Supplies  for  the  use  of  the  Army  and 
the  Navy.  Likewise,  the  rubber  products,  of  which  a  por- 
tion of  the  motor  benzol  ultimately  became  a  constituent 
part,  did  not  become  military  or  naval  property  of  the 
United  States  until  they  were  purchased  by  the  United 
States  through  its  War  and  Navy  Departments  from  the 
manufacturers  for  military  and  naval  use. 

The  fact  that  the  disposition  and  use  of  motor  benzol 
was  subject  to  Conservation  Order  M-137  (Tr.  41) ;  that 
the  manufacture,  use  and  disposition  of  cumene  and  ethyl 
benzene  were  under  the  control  and  administration  of  the 
Petroleum  Administration  for  War  (Tr.  51) ;  that  the 
purchase  of  gasoline  by  the  Army  and  Navy  from  De- 
fense Supplies  was  subject,  as  to  quantity  and  end  user 
to  determinations  and  allocations  by  the  Allied  Petroleum 
Products  Aviation  Committee  and  as  to  refinery  source, 
to  release  by  Petroleum  Administration  for  War  (Tr. 
163) ;  that  industrial  pure  benzol  was  sold  by  Defense  Sup- 
plies to  Wilshire  Oil  Company  and  Richfield  Oil  Corpora- 
tion for  the  manufacture  of  cumene  for  use  as  directed 
by  the  United  States  Government  (Tr.  86,  88) ;  and  that 
industrial  pure  benzol  was  sold  by  Defense  Supplies  to 
Rubber  Reserve  Company  for  the  manufacture  of  styrene 
for  use  as  directed  by  the  United  States  Grovernment  (Tr. 
91),  is  without  significance  in  determining  whether  the 
motor  benzol  was,  at  the  time  of  its  transportation,  mili- 
tary or  naval  property  of  the  United  States.  It  is  a  matter 
of  common  knowledge  that  the   Government,  during  the 
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war  subjected  the  sale,  delivery  and  use  of  many  com- 
modities to  restrictions  such  as  were  imposed  upon  the 
disposition  and  use  of  motor  benzol  (benzene).  Many  of 
these  commodities  were  just  as  important  to  the  war 
effort  as  motor  benzol  and  many  were  less  important.  The 
Federal  Register  contains  many  general  conservation  or- 
ders, allocation  orders,  limitation  orders,  and  preference 
orders.  There  were  hundreds  of  such  orders  in  the  Federal 
Register  and  they  were  designed  to  control  the  sale,  de- 
livery, and  use  of  the  articles  and  commodities  covered 
thereby  just  as  Conservation  Order  M-137  was  designed  to 
control  the  sale,  delivery  and  use  of  motor  benzol.  For  the 
purpose  of  indicating  the  wide  scope  of  these  orders, 
reference  is  made  here  to  several  of  them. 

As  General  Conservation  Order  M-137  imposed  restric- 
tions upon  the  delivery  and  use  of  benzene  or  benzol,  so 
General  Conservation  Order  M-126  (7  F.R.  3364)  imposed 
restrictions  upon  the  use  of  iron  and  steel.  This  Order,  like 
Order  M-137  dealing  with  motor  benzol,  began  as  follows : 
''The  fulfillment  of  requirements  for  defense  of  the 
United  States  has  created  a  shortage  in  the  supply  of 
iron  and  steel  for  defense,  for  private  account  and 
for  export;  and  the  following  Order  is  deemed  neces-^ 
sary  and  appropriate  in  the  public  interest  and  to 
promote  the  national  defense." 

Conservation  Order  M-145  dealt  with  cocoa  and  imposed 
restrictions  upon  the  processing  of  cocoa  beans  and  upon 
the  delivery  and  use  of  any  material  produced  from  cocoa 
beans  in  connection  with  the  production  for  sale  of  a 
number  of  products.  This  order  as  amended  December  5, 
1942  (7  F.R.  10213),  began  as  follows: 
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**The  uncertainty  of  shipments  of  cocoa  beans  from 
abroad  and  the  fulfillment  of  requirements  for  the 
defense  of  the  United  States  have  created  a  shortage 
of  the  supply  of  cocoa  beans  for  defense,  for  private 
account,  and  for  export;  and  the  following  order  is 
deemed  necessary  and  appropriate  in  the  public  in- 
terest and  to  promote  the  national  defense. ' ' 

Conservation  Order  M-111,  dealing  with  tea,  illustrates 
just  how  far  the  Government  went  in  imposing  restric- 
tions. This  Order,  as  amended  on  January  7,  1943  (8  F.R. 
313),  began  as  follows: 

''The  uncertainty  of  shipments  of  tea  from  abroad 
and  the  fulfillment  of  requirements  for  the  defense  of 
the  United  States  have  created  a  shortage  of  the 
supply  of  tea  for  defense,  for  private  account,  and 
for  export,  and  the  following  order  is  deemed  neces- 
sary and  appropriate  in  the  public  interest  and  to 
promote  the  national  defense." 

Paragraph  (c)  of  Section  1134.1  imposed  general  re- 
strictions as  follows: 

''(c)  General  restrictions.  (1)  No  packer  shall  ac- 
cept delivery  of  tea  or  deliver  tea  packed  by  him  or 
in  bulk,  except  as  permitted  by  this  order, 

"(2)  No  wholesale  receiver  shall  accept  delivery  of 
tea  from  any  person  nor  resell  tea,  except  as  per- 
mitted by  this  order. 

"(3)  No  person  shall  accept  delivery  of  tea  from 
any  packer,  and  no  person  shall  deliver  tea  to  any 
packer  or  wholesale  receiver,  with  knowledge  or  rea- 
son to  believe  that  such  packer  is  not  entitled  to 
deliver,  or  that  such  packer  or  wholesale  receiver  is 
not  entitled  to  accept  delivery  of,  such  tea  pursuant 
to  this  order. 
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"(4)  Every  packer  and  every  wholesale  receiver 
shall  sell  tea  equitably  to  purchasers  and  shall  not 
favor  purchasers  who  buy  other  products  from  them 
nor  discriminate  against  purchasers  who  do  not  buy 
other  products  from  them." 

There  were  other  restrictions  imposed  by  this  order, 
including  quota  restrictions  and  exceptions  thereto,  and 
restrictions  on  inventories.  Paragraph  (h)  contained  a 
limitation  on  the  size  of  packages  as  follows : 

"No  packer  shall  pack  tea  for  sale  at  retail  in  a 
package  or  container  containing  more  than  one-fourth 
of  one  pound  of  tea." 

and  also  a  limitation  of  the  size  of  tea  bags  or  tea  balls. 
It  is  not  practicable  within  the  limits  of  this  brief  to 
show  fully  the  scope  of  the  limitations  and  restrictions 
imposed  by  the  United  States  upon  the  sale,  delivery  and 
use  of  most  materials  and  commodities.  The  mere  enu- 
meration of  the  materials  and  commodities  subject  to 
limitations  and  restrictions  as  to  sale,  delivery  and  use 
similar  to  those  applicable  to  motor  benzol  (benzene),  and 
the  various  conservation  orders,  allocation  orders,  limita- 
tion orders,  preference  orders,  and  directives  applicable  to 
them,  would  take  too  much  space  to  be  included  in  this 
brief.  The  particular  orders  referred  to,  however,  serve 
to  show  in  a  general  way  the  scope  of  the  control  exer- 
cised by  the  United  States  over  the  sale,  delivery  and  use 
of  materials  and  commodities  which  had  some  relation  to 
the  defense  effort,  and  they  also  serve  to  show  that  these 
limitations  and  restrictions  have  no  significance  in  deter- 
mining whether  property  is  military  or  naval  property. 
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THE  MOTOR  BENZAL  "WAS  NOT,  AT  THE  TIME  OF  ITS  TRANS- 
PORTATION, MOVING  FOR  MILITARY  OR  NAVAL  USE 

The  Stipulation  of  Facts  shows  that  the  motor  benzol, 
at  the  time  of  transportation,  was  not  moving  for  military 
or  naval  use.  The  Executive  Committee  of  Defense  Sup- 
plies, by  its  resolution,  authorized  the  purchase  and  storage 
of  the  motor  benzol,  and  the  making  of  arrangements  for 
the  '' processing  and  disposition  of  such  motor  benzol  and 
by-products  resulting  therefrom"  (Tr.  33-34),  After  the 
motor  benzol  was  transported  it  was  stored  under  the 
terms  of  a  contract  between  Defense  Supplies  and  Wilshire 
Oil  Company  (Tr.  43).  It  was  then  processed  to  get  indus- 
trial pure  benzol,  which  was  suitable  for  use,  along  with 
other  components  or  elements,  in  the  manufacture  of 
cumene  or  ethyl  benzene  (Tr.  46).  After  it  was  processed 
Defense  Supplies  sold  the  industrial  pure  benzol  (Tr.  47). 
Neither  the  storage  nor  processing  nor  sale  of  the  motor 
benzol  was  a  military  or  naval  use  of  it.  The  sale  of 
property  and  the  use  of  property  are  entirely  ditferent 
transactions.  This  has  been  emphasized  particularly  in 
connection  with  sales  and  use  taxes.  See  McLeod  v.  Dill- 
worth  Company,  322  U.S.  327,  88  L.  Ed.  1304,  in  which 
case  the  Court  held  (p.  330) : 

**A  sales  tax  and  a  use  tax  in  many  instances  may 
bring  about  the  same  result.  But  they  are  different  in 
conception,  are  assessments  upon  different  transac- 
tions, and  in  the  interlacings  of  the  two  legislative 
authorities  within  our  federation  may  have  to  justify 
themselves  on  different  constitutional  grounds." 

The  Court  also  held  (p.  331) : 

*' Though  sales  and  use  taxes  may  secure  the  same 
revenues  and  serve  complementary  purposes,  they  are, 
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as   we   have   indicated,   taxes   on   different   transac- 
tions .  .  ." 

The  facts  show  that  the  motor  benzol  was  not  suitable 
for  military  or  naval  use  and  was  never  put  to  either 
military  or  naval  nse.  Therefore,  there  was  no  movement 
of  the  motor  benzol  for  military  or  naval  use.  The  motor 
benzol  had  to  be  processed  to  get  industrial  pure  benzol, 
which  was  a  material  suitable  for  use,  in  connection  with 
other  materials,  in  the  manufacture  or  production  of 
cumene  and  ethyl  benzene  (Tr.  46).  Cumene  is  produced 
by  combining  industrial  pure  benzol  with  propylene  by 
chemical  reaction  (Tr.  49).  Ethyl  benzene  is  produced  by 
combining  benzol  with  ethylene  by  chemical  reaction  (Tr. 
49).  Styrene  is  produced  from  ethyl  benzene  by  chemical 
reaction  in  the  presence  of  a  catalyst  (Tr.  49).  Cumene  and 
ethyl  benzene  are  components  of  100  octane  aviation  gaso- 
line by  blending  operations  which  comprise  a  physical 
mixture  without  chemical  change  (Tr.  51).  Synthetic  rub- 
ber is  produced  by  combining,  through  chemical  reaction, 
styrene  and  butadiene  in  the  presence  of  a  catalyst 
(Tr.  50). 

There  was  no  property  suitable  for  military  or  naval 
use  prior  to  the  manufacture  or  production  of  100  octane 
aviation  gasoline  and  of  rubber  products  from  the  synthetic 
rubber.  The  100  octane  aviation  gasoline  and  the  manu- 
factured rubber  products  became  military  or  naval 
property  of  the  United  States  only  when  they  were  pur- 
chased by  the  United  States  through  its  War  and  Navy 
Departments  for  use  by  the  Army  and  Navy.  When  the 
aviation  gasoline  and  rubber  products,  of  which  the  motor 
benzol  ultimately  became  a  constituent  part,  were  acquired 
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by  the  United  States  through  its  War  and  Naw  Depart- 
ments for  their  use,  the  transportation  of  the  aviation 
gasoline  and  the  rubber  products  thereafter  for  use  of  the 
Army  and  Navy  was  a  movement  of  military  or  naval 
property  for  military  or  naval  use. 

Assuming,  however,  that  the  movement  of  a  material, 
in  itself  unsuitable  for  military  or  naval  use,  for  storage, 
processing  and  sale  to  others  for  use  by  them,  in  connec- 
tion with  other  materials,  in  the  manufacture  or  produc- 
tion of  materials  suitable  for  use,  in  connection  with  still 
other  materials,  in  the  manufacture  or  production  of 
property  suitable  for  military  or  naval  use,  is  a  movement 
for  use,  it  would  obviously  not  be  a  movement  for  military 
or  naval  use.  The  storage  of  a  material,  unsuitable  for 
military  or  naval  use,  is  not  a  military  or  naval  use  of 
the  material.  Likewise,  processing  of  such  material  to  get 
a  material,  still  unsuitable  for  military  or  naval  use,  is 
not  a  military  or  naval  use  of  the  material.  Also,  the  sale 
of  the  material  resulting  from  the  processing  was  not  a 
military  or  naval  use  of  the  processed  material  even 
though  such  material  was  used  by  the  purchaser,  in  con- 
nection with  still  other  materials,  in  the  manufacture  or 
production  of  property  suitable  for  military  or  naval  use, 
which  property  was  ultimately  acquired  by  the  United 
States  for  military  or  naval  use. 

THE  MOTOR  BENZOL  WAS  NEITHER  "PROPERTY  OF  THE 
UNITED  STATES"  NOR  ''MILITARY  OR  NAVAL  PROPERTY 
OF  THE  UNITED  STATES"  AND  IT  WAS  NOT  "MOVING 
FOR  MILITARY  OR  NAVAL  USE"  WITHIN  THE  MEANING 
OF   THAT   LANGUAGE  AS   USED   IN   SECTION   321(a). 

On  September  18,  1940,  the  Transportation  Act  of  1940, 
which  includes  in  Title  III,  Part  II,  Section  321  (Act  of 
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September  18,  1940,  c.  722,  54  Stat.  954;  49  U.S.C.A.,  Sec. 
65  in  1945  Cumulative  Pocket  Part),  was  approved.  Sec- 
tion 321(a),  so  far  as  it  is  pertinent  to  this  discussion, 
provides : 

'*  Notwithstanding  any  other  provision  of  law,  but 
subject  to  the  provisions  of  sections  1(7)  and  22  of  the 
Interstate  Commerce  Act,  as  amended,  the  full  appli- 
cable commercial  rates,  fares,  or  charges  shall  be  paid 
for  transportation  by  any  common  carrier  subject  to 
such  Act  of  any  persons  or  property  for  the  United 
States,  or  on  its  behalf,  except  that  the  foregoing 
provision  shall  not  apply  to  the  transportation  of 
military  or  naval  property  of  the  United  States  mov- 
ing for  military  or  naval  and  not  for  civil  use  or  to 
the  transportation  of  members  of  the  military  or 
naval  forces  of  the  United  States  (or  of  property  of 
such  members)  when  such  members  are  traveling  on 
official  duty;  ..." 

By  Section  321(b)  carriers  by  railroad  aided  by  land 
grants  received  from  the  United  States  are  not  entitled 
to  the  benefits  of  Section  321(a)  unless  and  until  they  have 
filed  releases  of  certain  claims  against  the  United  States  in 
the  form  and  manner  prescribed  by  the  Secretary  of  the 
Interior.  Each  of  the  land-grant  aided  carriers  partici- 
pating in  the  transportation  of  the  motor  benzol  involved 
in  this  case,  as  well  as  each  of  the  land-grant  aided  car- 
riers with  which  any  of  the  participating  carriers  agreed 
to  equalize  the  lowest  net  rates  lawfully  available  as  de- 
rived through  deductions  on  account  of  land-grant  mileage 
or  distance,  filed  such  release  prior  to  the  shipments  of 
motor  benzol  (Tr.  45).  Therefore  each  of  the  carriers 
participating  in  the  transportation  involved  in  this  case 
was  entitled  to  the  benefits  of  Section  321(a). 
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By  Section  321,  Title  III,  Part  II,  of  the  Transportation 
Act  of  1940,  the  United  States  made  a  proposal  to  each 
carrier  by  railroad  whose  lines  were  constructed  as  a 
whole  or  in  part  with  the  aid  of  grants  of  land  received 
from  the  United  States  either  directly  or  through  a 
predecessor  or  predecessors  in  interest,  and  each  of  the 
carriers  by  railroad  whose  lines  were  so  constructed  ac- 
cepted the  proposal  by  filing  the  releases  in  the  manner  and 
form  required  by  Section  321(b).  Upon  acceptance  of  this 
proposal  there  resulted  a  contract  between  each  of  such 
carriers  by  railroad  and  the  United  States,  under  the  terms 
of  which  each  of  said  carriers  became  entitled  to  the  full 
applicable  commercial  rates,  fares  and  charges  for  trans- 
portation of  any  persons  or  property  for  the  United  States, 
or  on  its  behalf,  other  than  ''military  or  naval  property  of 
the  United  States  moving  for  military  or  naval  and  not  for 
civil  use." 

In  Umted  States  v.  Northern  Pacific  Rij.  Co.,  256  U.S. 
51,  65  L.  Ed.  825,  the  Court,  referring  to  the  Northern 
Pacific  Railroad  Act  of  July  2,  1864  (13  Stat.  365),  and 
the  Joint  Resolution  of  May  31,  1870  (16  Stat.  378),  held 
(p.  63) : 

''The  purpose  of  the  granting  act  and  resolution 
was  to  bring  about  the  construction  and  operation  of 
a  line  of  railroad  extending  from  Lake  Superior  to 
Puget  Sound  and  Portland  through  what  then  con- 
sisted of  great  stretches  of  homeless  prairies,  track- 
less forests  and  unexplored  mountains,  and  thus  to 
facilitate  the  development  of  that  region,  promote 
commerce,  and  establish  a  convenient  highway  for 
the  transportation  of  mails,  troops,  munitions  and 
public  stores  to  and  from  the  Pacific  coast,  with  all 
the  resultant  advantages  to  the  Government  and  the 
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public.  To  that  end  the  act  and  resolution  embodied  a 
proposal  to  the  company  to  the  effect  that  if  it  would 
undertake  and  perform  that  vast  ivork  it  should  re- 
ceive in  return  the  lands  comprehended  in  the  grant. 
The  company  accepted  the  proposal  and  at  enormous 
cost  constructed  the  road  and  put  the  sa^ne  in  opercb- 
tion;  and  the  road  was  accepted  by  the  President. 
Thus  the  proposal  was  converted  into  a  contract,  as 
to  which  the  company  by  performing  its  part  became 
entitled  to  performance  by  the  Government." 

In  the  case  last  cited  the  Government  made  grants  of 
land  in  aid  of  construction  in  consideration  of  receiving 
concessions  from  established  tariffs.  By  Section  321  the 
Government  surrendered  in  part  concessions  from  estab- 
lished tariffs  in  consideration  of  the  carriers  releasing 
certain  rights  and  claims  to  the  Government.  In  each  case 
there  resulted  contracts  obligatory  both  on  the  carriers 
and  on  the  Government.  The  resulting  contracts  are  bind- 
ing on  the  United  States  and  it  cannot,  without  the  consent 
of  the  interested  carriers,  change  the  terms  of  these  con- 
tracts by  any  subsequent  legislation.  See  United  States  v. 
Central  Pacific  R.R.  Co.,  118  U.S.  235,  238,  30  L.  Ed.  173. 

In  United  States  v.  Galveston,  etc.  Ry.  Co.,  279  U.S.  401, 
73  L.  Ed.  760,  the  Court  stated  the  rule  to  be  applied  in 
construing  contracts  of  this  character.  In  that  case  the 
question  involved  was  whether  the  Government  was  en- 
titled to  the  benefit  of  land-grant  deductions  from  tariff 
rates  for  the  transportation  of  authorized  mounts  fur- 
nished by  army  officers  and  transported  at  the  expense 
of  the  United  States.  It  was  held  that  such  mounts  were 
not  property  of  the  United  States  within  the  meaning  of 
the  land-grant  acts,  and  that  the  Government  was  not  en- 
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titled  to  deductions  on  account  of  land  grants  from  the 
regular  tariff  rates.  In  so  holding  the  Court  said  (p.  404) : 
**The  right  of  the  United  States  to  have  the  con- 
cessions and  allowances  in  respect  of  transportation 
made  by  the  carriers  in  consideration  of  the  aid  given 
is  a  continuing  one.  It  is  of  great  value  to  the  Gov- 
ernment and  of  course  correspondingly  burdensome  to 
the  carriers.  The  terms  of  the  obligation  are  to  he 
sensibly  and  fairly  read  according  to  the  ivords  em- 
ployed and  not  expanded  or  restricted  by  construc- 
tion/' 

In  Lake  Superior  and  M.  R.R.  Co.  v.  United  States, 
93  U.S.  442,  23  L.  Ed.  965,  the  terms  of  the  obligation 
were  ''sensibly  and  fairly  read  according  to  the  words 
employed  and  not  expanded  or  restricted  by  construction." 
In  that  case  the  question  involved  was  whether  the  Gov- 
ernment was  entitled  to  have  troops  or  property  trans- 
ported over  the  railroad  by  the  railroad  company  free  of 
charge  under  a  provision  in  an  act  of  Congress  granting 
lands  to  aid  in  the  construction  of  the  railroad,  that  "said 
railroad  shall  be,  and  remain,  a  public  highway  for  the 
use  of  the  government  of  the  United  States,  free  from  all 
toll  or  other  charges,  for  the  transportation  of  any  prop- 
erty or  troops  of  the  United  States."  It  was  held  that  the 
reservation  in  question  secured  to  the  Government  only 
the  free  use  of  the  railroad  concerned  and  that  it  did  not 
entitle  the  Government  to  have  troops  or  property  trans- 
ported by  the  railroad  company  over  its  railroad  free 
of  charge.  In  so  holding  the  Court  said  (p.  454) : 

"It  might  be  very  convenient  for  the  government  to 
have  more  rights  than  it  has  stipulated  for;  but  we 
are  on  a  question  of  construction,  and  on  this  ques- 


tion  the  1*5^5  loquendi  is  a  far  more  valuable  aid  than 
the  inquiry  what  might  be  desirable," 

The  terms  of  the  obligation  were  ''sensibly  and  fairly 
read  according  to  the  words  employed  and  not  expanded 
or  restricted  by  construction"  when  in  Southern  Pacific 
Co.  V.  United  States,  285  U.S.  240,  76  L.  Ed.  736,  it  was 
held  that  engineer  officers  of  the  United  States  Army  are 
not  troops  of  the  United  States  when  they  are  assigned 
to  duty  in  connection  with  the  improvement  of  rivers  and 
harbors,  or  the  work  of  the  California  Debris  Commis- 
sion, and  that  the  Government  was  not  entitled  to  land- 
grant  deductions  upon  their  transportation. 

The  terms  of  the  obligation  were  ''sensibly  and  fairly 
read  according  to  the  words  employed  and  not  expanded 
or  restricted  by  construction"  in  United  States  v.  Union 
Pacific  R.R.  Co.,  249  U.S.  354,  63  L.  Ed.  643,  when  it  was 
held  (p.  360) : 

"The  furloughed  soldier  is,  of  course,  a  part  of  the 
Army  or  troops  of  the  United  States;  but  his  trans- 
portation back  to  the  proper  station  is  not  'transpor- 
tation of  troops '  within  the  meaning  of  the  land-grant 
acts." 

Thus  in  construing  contracts  of  this  character  the 
"terms  of  the  obligation  are  to  be  sensibly  and  fairly  read 
according  to  the  words  employed  and  not  expanded  or 
restricted  by  construction."  Such  contracts  are  not  to  be 
construed  so  as  to  give  the  Government  more  rights  than 
those  for  which  it  has  stipulated.  Furthermore,  it  is  not 
the  function  of  the  courts  to  revise  a  contract  which  the 
Government  draws  on  the  ground  that  a  more  prudent 
one  might  have  been  made,  or  to  supply  omissions  which 
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are  assumed  to  exist.  In  other  words,  it  is  the  function 
of  the  courts,  in  construing  contracts  of  this  character,  to 
ascertain  and  give  effect  to  the  intention  of  the  parties 
as  in  the  case  of  contracts  between  private  parties. 

It  is  clear,  therefore,  that  the  motor  benzol  in  this  case 
was  neither  *' property  of  the  United  States,"  nor  "mili- 
tary or  naval  property  of  the  United  States,"  nor  "mili- 
tary or  naval  property  of  the  United  States  moving  for 
military  or  naval  use"  within  the  language  of  Section 
321(a),  unless  the  term  "United  States"  as  used  in  Sec- 
tion 321  was  intended  by  the  parties  to  include  corporate 
instrumentalities  of  the  United  States  such  as  Defense 
Supplies. 

In  the  case  of  these  contracts  made  in  pursuance  of 
Section  321,  as  in  the  case  of  contracts  between  individuals, 
the  intention  of  the  parties  must  be  sought  in  the  language 
used.  There  is  nothing  in  the  language  of  Section  321  to 
indicate  that  the  parties  intended  that  the  term  "United 
States"  should  include  its  corporate  instrumentalities  such 
as  Defense  Supplies. 

Section  322  (Act  of  September  18,  1940,  c.  722,  54 
Stat.  955;  49  U.S.C.A.,  Sec.  66  in  1945  Cumulative  Pocket 
Part),  enacted  as  a  part  of  Title  III,  Part  II,  of  the 
Transportation  x\ct  of  1940,  on  the  contrary,  indicates  that 
it  was  not  the  intention  to  include  such  corporate  instru- 
mentalities in  the  term  "United  States."  Section  322 
provides : 

"Payment  for  transportation  of  the  United  States 
mail  and  of  persons  or  property  for  or  on  behalf  of 
the  United  States  by  any  common  carrier  subject  to 
the  Interstate  Commerce  Act,  as  amended,  or  the  Civil 
Aeronautics  Act  of  1938,  shall  be  made  upon  presen- 
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tation  of  bills  therefor,  prior  to  audit  or  settlement 
by  the  General  Accounting  Office,  but  the  right  is 
hereby  reserved  to  the  United  States  Government  to 
deduct  the  amount  of  any  overpayment  to  any  such 
carrier  from  any  amount  subsequently  found  to  be 
due  such  carrier." 

Thus  Section  322  requires  payment  for  transportation 
of  property  for  or  on  behalf  of  the  United  States  by  any 
common  carrier  subject  to  the  Interstate  Commerce  Act 
''prior  to  audit  or  settlement  by  the  General  Accounting 
Office."  The  ''payment"  required  by  Section  322  can  have 
reference  only  to  "payment"  for  transportation  of  the 
property  of  the  United  States  and  not  for  the  trans- 
portation of  property  of  corporate  instrumentalities  of 
the  United  States  such  as  Defense  Supplies.  At  all  times 
material  to  this  action  the  accounts  of  Defense  Supplies 
were  neither  audited  nor  settled  by  the  General  Account- 
ing Office  (Tr.  33).  Furthermore,  Section  322  specifically 
reserves  to  the  United  States  Government  the  right  "to 
deduct  the  amount  of  any  overpayment  to  any  such  carrier 
from  any  amount  subsequently  found  to  be  due  such 
carrier."  This  right  is  reserved  only  to  the  United  States 
Government.  Defense  Supplies  and  like  corporations  are 
instrumentalities  of  the  United  States  Government  but 
they  are  not  the  United  States  Government  nor  any  part 
thereof. 

Thus  there  is  nothing  in  the  contracts  made  by  the 
United  States  and  the  carriers  by  railroad  in  conformity 
with  Section  321  to  indicate  an  intention  on  the  part  of 
the  parties  that  the  term  "United  States"  as  used  in 
Section  321  included  corporate  instrumentalities  of  the 
United  States  such  as  Defense  Supplies.   On  the  contrary, 
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when  the  provisions  of  Section  321  are  read  in  connection 
with  those  of  Section  322  it  is  clear  that  it  was  not  the 
intention  of  the  parties  that  the  term  "United  States" 
should  include  such  corporate  instrumentalities  as  Defense 
Supplies. 

Furthermore,  at  the  time  of  the  enactment  of  the  Trans- 
portation Act  of  1940,  the  term  ''United  States"  did  not 
include  such  corporate  instrumentalities.  Under  the  deci- 
sions such  instrumentalities  were  held  to  be  entities 
separate  and  distinct  from  the  United  States  and  from 
its  departments  or  boards.  Such  corporations,  though 
instrumentalities  of  the  United  States,  were  held  to  be 
akin  to  private  corporations  governed  by  their  charters 
and  the  general  law.  These  cases  have  been  referred  to 
stipra,  pages  30-35,  but  for  convenience,  brief  reference 
will  again  be  made  to  some  of  them. 

Thus,  in  United  States  v.  Strang,  supra,  the  Court, 
referring  to  the  Emergency  Fleet  Corporation,  held  (p. 
493): 

'^ Notwithstanding  all  its  stock  was  oivned  hy  the 
United  States  it  must  he  regarded  as  a  separate 
entity." 

In  Sloan  Shipyards  Corp.  v.  U.  S.  Shipping  Board 
Emergency  Fleet  Corp.,  supra,  with  reference  to  a  claim 
in  bankruptcy  for  priority  made  by  the  Fleet  Corporation 
in  its  own  name  as  an  instrumentality  of  the  Govern- 
ment, the  Court  held  (p.  570) : 

**It  was  denied  successively  by  the  referee,  the 
District  Court  and  the  Circuit  Court  of  Appeals  on 
the  ground  tJiat  the  Fleet  Corporation  was  a  distinct 
entity,  and  that,  whatever  might  be  the  law  as  to  a 
direct  claim   of  the   United   States,   the   Fleet   Cor- 
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poration  stood  like  other  creditors  and  was  not  to 
be  preferred.    274  Fed.  893.    The  considerations  that 
have  been  stated  apply  even  more  obviously  to  this 
case.    The  order  is  affirmed." 

In  Skinner  S  Eddy  Corp.  v.  McCarl,  supra,  the  Court, 
referring  to  the  Emergency  Fleet  Corporation,  held  (p. 
11): 

''For  the  Fleet  Corporation  is  an  entity  distinct 
from  the  United  States  and  from  any  of  its  depart- 
ments or  boards;" 

In  Lindgren  v.  U.  S.  Shipping  Board  Merchant  Fleet 
Corp.  (CCA.  4),  55  F.  (2d)  117,  certiorari  denied  286 
U.S.  542,  76  L.  Ed.  1280,  the  Court,  referring  to  the  Fleet 
Corporation,  held  (p.  12) : 

''Although  the  United  States  owns  its  stock,  it  is 
a  distinct  entity  just  as  other  corporations  are  distinct 
from  their  stockholders." 

In  Continental  Bank  v.  Rock  Island  Ey.,  supra,  the 
Court  held,  in  respect  of  Reconstruction  Finance  Corpora- 
tion, which  created  Defense  Supplies  pursuant  to  authority 
given  by  Congress  (p.  684) : 

"The  Reconstruction  Finance  Corporation  Act  cre- 
ates a  corporation  and  vests  it  with  designated 
powers.  Its  entire  stock  is  subscribed  by  the  govern- 
ment, but  it  is  none  the  less  a  corporation,  limited  by 
its  charter  and  by  the  general  law." 

It  is  clear  from  the  decisions  that  at  the  time  of  the 
enactment  of  the  Transportation  Act  of  1940  such  cor- 
porate instrumentalities  as  Defense  Supplies  were  cor- 
porate   entities    separate    and    distinct    from    the    United 
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States  and  from  its  departments  or  boards  and  that  the 
United  States,  as  owner  of  the  stock  of  Reconstruction 
Finance   Corporation,  which  in  turn  owned  the  stock  of 
Defense  Supplies,  was  not  the  owner  of  the  property  of 
Defense  Supplies.  In  line  mth  the  cases  cited  Congress 
has  shown  in  other  enactments  that  it  regarded  such  cor- 
porate instrumentalities  of  the  United  States  as  entities 
separate  and  distinct  from  the  United  States  and  that  the 
United  States  was  not  the  owner  of  the  property  of  such 
corporations.   Thus,  46  U.S.C.A.,   Sec.   741    (Section   1  of 
the  Act  of  March  9,  1920,  c.  95,  41  Stat.  525)  provides: 
*'No  vessel  owned  by  the  United  States  or  by  any 
corporation  in  which  the  United  States  or  its  repre- 
sentatives shall   own  the   entire   outstanding  capital 
stock  or  in  the  possession  of  the  United  States  or  of 
such  corporation  or  operated  by  or  for  the  United 
States  or  such  corporation,  and  no  cargo  owned  or 
possessed  by  the  United  States  or  by  such  corpora- 
tion, shall,  in  view  of  the  provision  herein,  made  for 
a  libel  in  personam,  be  subject  to  arrest  or  seizure  by 
judicial  process  in  the  United  States  or  its  possession : 
Provided,  That  this  chapter  shall  not  apply  to  the 
Panama  Railroad  Company." 

Section  2  of  the  War  Department  Civil  Appropriation 
Act,  1941,  approved  June  24,  1940  (54  Stat.  505,  511), 
provides : 

''No  part  of  any  appropriation  contained  in  this 
act  shall  be  used  directly  or  indirectly  after  May  1, 
1941,  except  for  temporary  employment  in  case  of 
emergency,  for  the  pa^Tiient  of  any  civilian  for  serv- 
ices rendered  by  him  on  the  Canal  Zone  while  occupy- 
ing a  skilled,  technical,  clerical,  administrative,  execu- 
tive, or  supervisory  position  unless  such  a  person  is 
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a  citizen  of  the  United  States  of  America  or  of  the 
Republic  of  Panama:  Provided,  however,  .  .  ." 

and  there  follows  six  numbered  provisions,  the  sixth  of 

which  is  as  follows: 

"(6)  this  entire  section  shall  apply  only  to  persons 
employed  in  skilled,  technical,  clerical,  administrative, 
executive,  or  supervisory  positions  on  the  Canal  Zone 
directly  or  indirectly  by  any  branch  of  the  United 
States  Government  or  by  any  corporation  or  company 
whose  stock  is  owned  wholly  or  in  part  by  the  United 
States  Government :  Provided'  further,  that  the  Presi- 
dent may  suspend  compliance  with  this  section  in  time 
of  war  or  national  emergency  if  he  should  deem  such 
course  to  be  in  the  public  interest." 

Thus  Congress  had  indicated  at  the  time  of  the  passage 
of  the  Transportation  Act  of  1940  that  the  term  '' United 
States"  as  used  by  it  in  its  enactments  did  not  include 
such  corporate  instrumentalities  of  the  United  States  as 
Defense  Supplies;  that  such  corporations  are  entities 
separate  and  distinct  from  the  United  States  and  from 
its  departments  or  boards,  and  tliat  the  property  of  such 
corporate  instrumentalities  is  not  the  property  of  the 
United  States.  When  Congress  has  intended  that  such  cor- 
porate instrumentalities  should  be  accorded  the  same  treat- 
ment as  the  United  States  it  has  used  specific  words  indi- 
cating such  intent.  That  this  indicates  the  intention  of 
Congress,  see  United  States  v.  Strang,  supra,  in  which  case 
the  Court  held  (p.  493) : 

**  Generally  agents  of  a  corporation  are  not  agents 
of  the  stockholders  and  cannot  contract  for  the  latter. 
Apparently  this  was  one  reason  why  Congress  author- 
ized organization  of  the  Fleet  Corporation.  Bank  of 
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the  United  States  v.  Planters'  Bank  of  Georgia,  9 
Wheat.  904,  907,  908;  Bank  of  Kentucky  v.  Wister,  2 
Pet.  318;  Briscoe  v.  Bank  of  Kentucky,  11  Pet.  257; 
Salas  V.  United  States,  234  Fed.  Rep.  842.  The  view 
of  Congress  is  further  indicated  by  the  provision  in 
Sec.  7,  Appropriation  Act  of  October  6,  1917,  c.  79,  40 
Stat.  345,  384,  'Provided,  That  the  United  States  Ship- 
ping Board  Emergency  Fleet  Corporation  shall  be 
considered  a  Government  establishment  for  the  pur- 
poses of  this  section.'  Also,  by  the  Act  of  October  23, 
1918,  c.  194,  40  Stat.  1015,  which  amends  Sec.  35, 
Criminal  Code,  and  renders  it  criminal  to  defraud  or 
conspire  to  defraud  a  corporation  in  which  the  United 
States  own  stock." 

There  are  other  statutes,  enacted  prior  to  September 
18,  1940,  the  date  on  which  the  Transportation  Act  of  1940 
was  approved,  in  which  Congress  recognized  the  distinction 
between  the  United  States  and  its  corporate  instrumentali- 
ties such  as  Defense  Supplies,  and  showed  that  it  regarded 
such  corporate  instrumentalities  as  entities  separate  and 
distinct  from  the  United  States  and  from  its  departments 
or  boards,  and  that  the  propert^^  of  such  corporate  instru- 
mentalities is  not  the  property  of  the  United  States. 
Among  such  statutes  are  the  following : 

Section  6  of  the  Appropriation  Act  of  October  6, 

1917,  c.  79,  40  Stat.  345,  383 ; 
18  U.S.C.A.,  Sec.  76  (in  1945  Cumulative  Annual 
Pocket  Part) ;  Sec.  80  (in  1945  Cumulative  Annual 
Pocket  Part) ;  Sec.  82  (in  1945  Cumulative  Annual 
Pocket  Part) ;  Sees.  83,  84,  and  85; 
5  U.S.C.A.,  Sec.  59a(a)  (in  1945  Cumulative  Annual 
Pocket  Part) ;  Sec.  134d  (in  1945  Cumulative  An- 
nual Pocket  Part) ; 
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28  U.S.C.A.,  Sec.  870   (in  1945  Cumulative  Annual 
Pocket  Part). 

For  convenience  of  the  Court  the  statutes  above  referred 
to  are  set  forth  in  Appendix  B  hereto. 

Thus,  at  the  time  Congress  made  to  carriers  the  proposal 
embodied  in  Section  321(a),  under  the  terms  of  which  the 
carriers  are  entitled  to  the  full  commercial  rates  for  the 
transportation  of  property  for  the  United  States,  or  on  its 
behalf,  other  than  ''military  or  naval  property  of  the 
United  States  moving  for  military  or  naval  and  not  for 
civil  use,"  the  term  ''United  States"  did  not  include  such 
corporate  instrumentalities  of  the  United  States  as  De- 
fense Supplies.  Such  corporations  were  entities  separate 
and  distinct  from  the  United  States  and  from  its  depart- 
ments or  boards  and  their  property  was  not  the  property 
of  the  United  States.  Therefore,  in  the  contract  which  re- 
sulted from  the  acceptance  by  the  carriers  of  the  proposal 
made  by  Congress,  the  term  "United  States"  as  used  in 
such  contract  did  not  include  Defense  Supplies  and  the 
motor  benzol  involved  in  this  case  was  neither  "property 
of  the  United  States"  nor  "military  or  naval  property" 
of  the  United  States  within  the  meaning  of  that  language 
as  used  in  Section  321(a). 

Just  as  Congress  had,  at  the  time  of  the  passage  of 
the  Transportation  Act  of  1940  (approved  September 
18,  1940),  which  includes  Section  321(a),  recognized  the 
distinction  between  the  United  States  and  its  corporate 
instrumentalities  such  as  Defense  Supplies  and  between 
the  property  of  the  United  States  and  that  of  its  cor- 
porate instrumentalities,  so  Congress  had  recognized  the 
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distinction  betAveen  military  or  naval  property  and  the 
materials  which  are  necessary  for  the  manufacture  of 
such  property.  Thus,  Section  6  of  the  Act  of  July  2, 
1940  (54  Stat.  712),  provides: 

''Whenever  the  President  determines  that  it  is 
necessary  in  the  interest  of  national  defense  to 
prohibit  or  curtail  the  exportation  of  any  military 
equipment  or  munitions,  or  component  parts  thereof, 
or  machinery,  tools,  or  material,  or  supplies  neces- 
sary for  the  manufacture,  servicing,  or  operation 
thereof,  he  may  by  proclamation  prohibit  or  curtail 
such  exportation,  except  under  such  rules  and  regu- 
lations as  he  shall  prescribe.  Any  such  proclamation 
shall  describe  the  articles  or  materials  included  in 
the  prohibition  or  curtailment  contained  therein.  *  *  *  " 

The  quoted  provision  also  demonstrates  that  when 
Congress  intends  to  include  materials  necessary  for  the 
manufacture  of  military  or  naval  property  it  uses  apt 
language  to  indicate  such  intention.  Had  Congress  in- 
tended to  include  the  materials  necessary  for  the  manu- 
facture of  military  or  naval  property  along  with  military 
or  naval  property  in  Section  321(a),  and  to  reserve  to  the 
United  States  the  right  to  make  land-grant  deductions 
from  the  commercial  charges  for  the  transportation  of 
materials  necessary  for  the  manufacture  of  military  or 
naval  property  along  with  military  or  naval  property, 
Congress  undoubtedly  would  have  used  apt  language  to 
indicate  such  intention. 

It  is  clear  that  the  motor  benzol  was  not,  at  the  time 
of  its  transportation,  ''property  of  the  United  States" 
and  was  not  "military  or  naval  property  of  the  United 
States"   within   the   meaning  of   that  language    as   used 
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in  Section  321(a).  Being  neither  ''property  of  the  United 
States"  nor  ''military  or  naval  property  of  the  United 
States"  within  the  meaning  of  that  language  as  used  in 
Section  321(a),  it  was  not  "military  or  naval  property 
of  the  United  States  moving  for  military  or  naval  and  not 
for  civil  use"  within  the  meaning  of  that  language  as 
used  in  Section  321(a). 

Assuming  arguendo  that  the  motor  benzol  was  property 
of  the  United  States,  it  was  not,  as  hereinbefore  shown, 
under  the  facts  of  this  case,  military  or  naval  property 
of  the  United  States.  The  motor  benzol  was  never  applied 
to  a  military  or  naval  use.  In  fact,  it  was  not  suitable  for 
such  use.  At  most  it  was  a  strategic  or  critical  material 
suitable  for  use,  in  connection  with  other  materials,  in 
the  manufacture  or  production  of  materials  suitable  for 
use,  in  connection  with  still  other  materials,  in  the  manu- 
facture or  production  of  100  octane  aviation  gasoline  and 
of  styrene  for  use,  in  connection  with  still  other  materials, 
in  the  manufacture  or  production  of  synthetic  rubber.  The 
100  octane  aviation  gasoline  was  suitable  for  military  or 
naval  use  and  the  synthetic  rubber  was  suitable  for  use 
in  the  manufacture  or  production  of  rubber  products 
suitable  for  military  or  naval  use,  and  the  100  octane 
aviation  gasoline  and  rubber  products  became  military 
or  naval  property  of  the  United  States  only  when  they 
were  acquired  by  the  United  States  through  its  War 
and  Navy  Departments  for  use  by  the  Army  and  Navy. 

Likewise,  as  hereinbefore  shown,  the  motor  benzol,  at 
the  time  of  its  transportation,  was  not  moving  for  military 
or  naval  use.  The  stipulation  of  facts  shows  that  at  the 
time  of  its  transportation  the  motor  benzol  was  moving  for 
storage,  processing  and  disposition.   The  motor  benzol  was 
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stored,  processed  and  sold  and  ultimately  was  used  in 
the  manufacture  and  production  of  property  which  was 
ultimately  acquired  by  the  United  States  through  its  War 
and  Navy  Departments  for  the  use  of  the  Army  and 
Navy.  Movement  of  the  motor  benzol  for  storage,  process- 
ing and  sale  was  not  a  movement  for  military  or  naval 
use  though  ultimately  the  motor  benzol  became  a  com- 
ponent of  products  suitable  for  military  or  naval  use. 


CONCLUSION 
In  conclusion  we  submit  that: 

1.  The  motor  benzol  involved  in  this  case  was  not 
property  of  the  United  States,  but  of  Defense  Supplies, 
a  corporate  entity  separate  and  distinct  from  the  United 
States. 

2.  The  motor  benzol  w^as  not  military  or  naval  prop- 
erty of  the  United  States. 

3.  The  motor  benzol  was  not,  at  the  time  of  its  trans- 
portation, moving  for  military  or  naval  use,  but  for 
storage,  processing  and  sale. 

4.  The  motor  benzol  was  neither  ''property  of  the 
United  States"  nor  ''military  or  naval  property  of  the 
United  States"  and  it  was  not  "moving  for  military  or 
naval  use"  within  the  meaning  of  that  language  as  used 
in  Section  321(a). 

5.  The  motor  benzol  was,  at  the  time  of  its  trans- 
portation, only  a  material  suitable  for  use,  in  connection 
with  other  materials,  in  the  manufacture  or  production 
of  materials  suitable  for  use,  in  connection  with  still  other 
materials,  in  the  manufacture  or  production  of  100  octane 
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aviation  gasoline  and  of  styrene  for  use,  in  connection 
with  still  other  materials,  in  the  manufacture  or  produc- 
tion of  synthetic  rubber. 

6.  The  property  of  which  the  motor  benzol  ultimately 
became  a  constituent  part  was  not  ''military  or  naval 
property  of  the  United  States"  until  it  was  purchased  by 
the  United  States  through  its  War  and  Navy  Departments 
from  Defense  Supplies  for  the  use  of  the  Army  and  Navy. 

7.  Defense  Supplies  was  not  entitled  to  the  benefit  of 
land-grant  deductions  reserved  only  to  the  United  States 
in  Section  321(a)  for  the  transportation  of  ''military  or 
naval  property  of  the  United  States  moving  for  military 
or  naval  and  not  for  civil  use." 

8.  Appellant  is  entitled  to  recover  from  Appellee  the 
sum  of  $23,049.51,  with  interest  thereon. 

Eespectfully  submitted, 

C.  0.  Amonette, 

Charles  W.  Burkett,  Jr., 

Attorneys  for  Appellant. 

Dated  at  San  Francisco,  California, 
August  7,  1946. 

(APPENDIX  FOLLOWS) 
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APPENDIX  A 

Section  321  of  Title  III,  Part  II,  of  the  Transportation 
Act  of  1940  (49  U.S.C.A.,  Sec.  65  in  1945  Annual  Cumu- 
lative Pocket  Part)   provides: 

''Sec.  321.  (a)  Notwithstanding  any  other  provi- 
sion of  law,  but  subject  to  the  provisions  of  sections 
1  (7)  and  22  of  the  Interstate  Commerce  Act,  as 
amended,  the  full  applicable  commercial  rates,  fares, 
or  charges  shall  be  paid  for  transportation  by  any 
common  carrier  subject  to  such  Act  of  any  persons 
or  property  for  the  United  States,  or  on  its  behalf, 
except  that  the  foregoing  provision  shall  not  apply 
to  the  transportation  of  military  or  naval  property 
of  the  United  States  moving  for  military  or  naval  and 
not  for  civil  use  or  to  the  transportation  of  members 
of  the  military  or  naval  forces  of  the  United  States 
(or  of  property  of  such  members)  when  such  mem- 
bers are  traveling  on  official  duty;  and  the  rate  deter- 
mined by  the  Interstate  Commerce  Commission  as 
reasonable  therefor  shall  be  paid  for  the  transporta- 
tion by  railroad  of  the  United  States  mail :  Provided, 
however,  That  any  carrier  by  railroad  and  the  United 
States  may  enter  into  contracts  for  the  transporta- 
tion of  the  United  States  mail  for  less  than  such  rate : 
Provided,  further,  That  section  3709,  Revised  Statutes 
(U.S.C.,  1934  edition,  title  41,  sec.  5),  shall  not  here- 
after be  construed  as  requiring  advertising  for  bids 
in  connection  with  the  procurement  of  transportation 
services  when  the  services  required  can  be  procured 
from  any  common  carrier  lawfully  operating  in  the 
territory  where  such  services  are  to  be  performed. 

(b)  If  any  carrier  by  railroad  furnishing  such 
transportation,  or  any  predecessor  in  interest,  shall 
have  received  a  grant  of  lands  from  the  United  States 
to  aid  in  the  construction  of  any  part  of  the  railroad 
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operated  by  it,  the  provisions  of  law  with  respect  to 
compensation  for  such  transportation  shall  continue 
to  apply  to  such  transportation  as  though  sub-section 
(a)  of  this  section  had  not  been  enacted  until  such 
carrier  shall  file  with  the  Secretary  of  the  Interior, 
in  the  form  and  manner  prescribed  by  him,  a  release 
of  any  claim  it  may  have  against  the  United  States 
to  lands,  interests  in  lands,  compensation,  or  reim- 
bursement on  account  of  lands  or  interests  in  lands 
which  have  been  granted,  claimed  to  have  been 
granted,  or  which  it  is  claimed  should  have  been 
granted  to  such  carrier  or  any  such  predecessor  in 
interest  under  any  grant  to  such  carrier  or  such 
predecessor  in  interest  as  aforesaid.  Such  release 
must  be  filed  within  one  year  from  the  date  of  the 
enactment  of  this  Act.  Nothing  in  this  section  shall 
be  construed  as  requiring  any  such  carrier  to  re- 
convey  to  the  United  States  lands  which  have  been 
heretofore  patented  or  certified  to  it,  or  to  prevent 
the  issuance  of  patents  confirming  the  title  to  such 
lands  as  the  Secretary  of  the  Interior  shall  find  have 
been  heretofore  sold  by  any  such  carrier  to  an  innocent 
purchaser  for  value  or  as  preventing  the  issuance  of 
patents  to  lands  listed  or  selected  by  such  carrier, 
which  listing  or  selection  has  heretofore  been  fully 
and  finally  approved  by  the  Secretary  of  the  Interior 
to  the  extent  that  the  issuance  of  such  patents  may 
be  authorized  by  law." 
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Section  6  of  the  Appropriation  Act  of  October  6,  1917, 
c.  79,  40  Stat.  345,  383,  so  far  as  here  pertinent,  provides: 

* '  That  section  five  of  the  Act  of  June  twenty-second, 
nineteen  hundred  and  six,  prohibiting  the  transfer  of 
employees  from  one  executive  department  to  another, 
shall  apply  with  equal  force  and  effect  to  the  transfer 
of  employees  from  the  executive  departments  to  inde- 
pendent establishments  and  vice  versa  and  to  the 
transfer  of  employees  from  one  independent  estab- 
lishment to  another :  Provided,  That  the  United  States 
Shipping  Board  Emergency  Fleet  Corporation  shall 
he  considered  a  Government  establishtnent  for  the 
purposes  of  this  section.^' 

18  U.S.C.A.,  Sec.  76  (in  1945  Cumulative  Annual  Pocket 
Part)  provides : 

''Whoever,  with  intent  to  defraud  either  the  United 
States  or  any  person,  shall  falsely  assume  or  pretend 
to  be  an  officer  or  employee  acting  under  the  authority 
of  the  United  States,  or  any  department,  or  any  of- 
ficer of  the  Government  thereof,  or  under  the  author- 
ity of  any  corporation  owned  or  controlled  hy  the 
United  States,  and  shall  take  upon  himself  to  act  as 
such,  or  shall  in  such  pretended  character  demand  or 
obtain  from  any  person  or  from  the  United  States,  or 
any  department  or  any  officer  of  the  Government 
thereof,  or  any  corporation  owned  or  controlled  by 
the  United  States,  any  money,  paper,  document,  or 
other  valuable  thing,  shall  be  fined  not  more  than 
$1,000  or  imprisoned  not  more  than  three  years,  or 
both." 
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18  U.S.C.A.,  Sec.  80  (in  1945  Cumulative  Annual  Pocket 

Part)  provides: 

^'Wlioever  shall  make  or  cause  to  be  made  or 
present  or  cause  to  be  presented,  for  payment  oi 
approval,  to  or  by  any  person  or  officer  in  the  civil, 
military,  or  naval  service  of  the  United  States,  or  any 
department  thereof,  or  any  corporation  in  which  th 
United  States  of  America  is  a  stockholder,  any  claim 
upon  or  against  the  Government  of  the  United  States 
or  any  department  or  officer  thereof,  or  any  corpora- 
tion in  which  the  United  States  of  America  is  a 
stockholder,  knowing  such  claim  to  be  false,  fictitious, 
or  fraudulent;  or  whoever  shall  kno\\ingly  and  wil- 
fully falsify  or  conceal  or  cover  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or  make  or  cause 
to  be  made  any  false  or  fraudulent  statements  or  rep- 
resentations, or  make  or  use  or  cause  to  be  made  or 
used  any  false  bill,  receipt,  voucher  roll,  account, 
claim,  certificate,  affidavit,  or  deposition,  knowing  the 
same  to  contain  any  fraudulent  or  fictitious  statement 
or  entry  in  any  matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United  States  or  of  any 
corporation  in  which  the  United  States  of  America  is 
a  stockholder,  shall  be  fined  not  more  than  $10,000  or 
imprisoned  not  more  than  ten  years  or  both." 

18  U.S.C.A.,  Sec.  82  (in  1945  Cumulative  Annual  Pocket 
Part)  provides: 

'*  Whoever  shall  take  and  carry  away  or  take  for 
his  use,  or  for  the  use  of  another,  with  intent  to  steal 
or  purloin,  or  shall  wilfully  injure  or  commit  any 
depredation  against,  any  property  of  the  United 
States,  or  any  branch  or  department  thereof,  or  any 
corporation  in  which  the  United  States  of  America 
is  a  stockholder,  or  any  property  which  has  been  or  is 
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being  made,  manufactured,  or  constructed  under  con- 
tract for  the  War  or  Navy  Departments  of  the  United 
States,  shall  be  punished  as  follows:  If  the  value  of 
such  property  exceeds  the  sum  of  $50,  by  a  fine  of  not 
more  than  $10,000  or  imprisonment  for  not  more  than 
ten  years,  or  both ;  if  the  value  of  such  property  does 
not  exceed  the  sum  of  $50,  by  a  fine  of  not  more  than 
$1,000  or  by  imprisonment  in  a  jail  for  not  more  than 
one  year,  or  both.  Value,  as  used  in  this  section,  shall 
mean  market  value  or  cost  price,  either  wholesale  or 
retail,  whichever  shall  be  the  greater." 

18  U.S.C.A.,  Sec.  83,  provides : 

'^  Whoever  shall  enter  into  any  agreement,  combina- 
tion, or  conspiracy  to  defraud  the  Government  of  the 
United  States,  or  any  department  or  officer  thereof, 
or  amy  corporation  in  which  the  ■  United  States  of 
America  is  a  stockholder,  by  obtaining  or  aiding  to 
obtain  the  payment  or  allowance  of  any  false  or  fraud- 
ulent claim,  shall  be  fined  not  more  than  $10,000  or 
imprisoned  not  more  than  ten  years,  or  both." 

18  U.S.C.A.,  Sec.  84,  provides: 

**  Whoever,  being  authorized  to  make  or  deliver  any 
certificate,  voucher,  receipt,  or  other  paper  certifying 
the  receipt  of  arms,  ammunition,  provisions,  clothing, 
or  other  property  used  or  to  be  used  in  the  military 
or  naval  service,  shall  make  or  deliver  the  same  to 
any  other  person  without  a  full  knowledge  of  the 
truth  of  the  facts  stated  therein  and  with  intent  to 
defraud  the  United  States,  or  any  department  thereof, 
or  any  corporation  in  which  the  United  States  of 
America  is  a  stockholder,  shall  be  fined  not  more  than 
$10,000  or  imprisoned  not  more  than  ten  years,  or 
both." 
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18  U.S.C.A.,  Sec.  85,  provides : 

''Whoever,  having  charge,  possession,  custody  or 
control  of  any  money  or  other  public  property  used 
or  to  be  used  in  the  military  or  naval  ser^dce,  with 
intent  'to  defraud  the  United  States,  or  any  depart- 
ment thereof,  or  any  corporation  in  which  the  United 
States  of  America  is  a  stockholder,  or  Avilfully  to  con- 
ceal such  money  or  other  property,  shall  deliver  or 
cause  to  be  delivered  to  any  person  having  authority 
to  receive  the  same  any  amount  of  such  money  or 
other  property  less  than  that  for  which  he  received 
a  certificate  or  took  a  receipt,  shall  be  fined  not  more 
than  $10,000  or  imprisoned  not  more  than  ten  years, 
or  both." 

5   U.S.C.A.,   Sec.    59a(a)    (in   1945   Cumulative   Annual 
Pocket  Part)  provides: 

"(a)  After  June  30,  1932,  no  person  holding  a 
civilian  office  or  position,  appointive  or  elective,  under 
the  United  States  Government  or  the  municipal  gov- 
ernment of  the  District  of  Columbia  or  under  any 
corporation,  the  majority  of  the  stock  of  ivhich  is 
oiined  by  the  United  States,  shall  be  entitled,  during 
the  period  of  such  incumbency,  to  retired  pay  from 
the  United  States  for  or  on  account  of  services  as  a 
commissioned  officer  in  any  of  the  services  mentioned 
in  Title  37,  at  a  rate  in  excess  of  an  amount  which 
when  combined  with  the  annual  rate  of  compensation 
from  such  civilian  office  or  position,  makes  the  total 
rate  from  both  sources  more  than  $3,000;  and  when 
the  retired  pay  amounts  to  or  exceeds  the  rate  of 
$3,000  per  annum  such  person  shall  be  entitled  to  the 
pay  of  the  civilian  office  or  position  or  the  retired 
.  pay,  whichever  he  may  elect.  As  used  in  this  section, 
the  term  'retired  pay'  shall  be  construed  to  include 
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credits  for  all  service  that  lawfully  may  enter  into 
the  computation  thereof." 

5    U.S.C.A.,    Sec.    134d    (in    1945    Cumulative    Annual 
Pocket  Part)  provides: 

''Every  officer  and  employee  of  the  United  States 
and  every  person  acting  on  behalf  of  a  wholly  owned 
corporation  who  makes  a  shipment  of  valuables  in 
good  faith  pursuant  to  and  substantially  in  accord- 
ance with  the  regulations  prescribed  under  section 
134  of  this  title  shall  be  deemed,  insofar  as  there 
may  be  concerned  the  propriety  with  respect  to  such 
shipment  of  any  act  or  omission  governed  by  such 
regulations,  to  be  acting  in  faithful  execution  of  his 
duties  of  office  and  in  full  performance  of  the  con- 
ditions of  his  bond  and  oath  of  office,  if  any." 

28    U.S.C.A.,    Sec.    870    (in    1945    Cumulative    Annual 
Pocket  Part)  provides: 

''Whenever  an  appeal,  or  other  process  in  law,  ad- 
miralty, or  equity,  issues  from  or  is  brought  up  to  the 
Supreme  Court,  or  a  district  court,  either  by  the 
United  States  or  by  direction  of  any  department  of 
the  Government  or  any  corporation  all  the  stock  of 
ivhich  is  beneficially  owned  by  the  United  States, 
either  directly  or  indirectly,  no  bond,  obUgation,  or 
security  shall  be  required  from  the  United  States,  or 
from  any  party  acting  under  the  direction  aforesaid, 
either  to  prosecute  said  suit,  or  to  answer  in  dam- 
ages or  costs.  In  case  of  an  adverse  decision,  such 
costs  as  by  law  are  taxable  against  the  United  States, 
or  against  the  party  acting  by  direction  as  aforesaid, 
shall  be  paid  out  of  the  contingent  fund  of  the  depart- 
ment under  whose  directions  the  proceedings  were 
instituted. ' ' 
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Section  7  of  the  Act  of  June  19,  1934,  48  Stat.  1109 
amended  Section  870  by  including  therein  after  ''Govern- 
ment" the  following:  "or  any  corporation  all  the  stock  of 
which  is  beneficially  owned  by  the  United  States,  either 
directly  or  indirectly." 
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No.  11,352 


IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Southern  Pacific  Company    (a  corpora- 
tion) , 

Appellant, 

vs. 

Reconstruction  Finance  Corporation  (a 

corporation) , 

Appellee. 


BRIEF  FOR  APPELLEE. 


SUMMARY  OF  CASE. 

This  action,  to  recover  an  additional  amount  (Tr. 
10)  of  $23,049.51  in  freight  charges  for  transporting 
944,032  gallons  (Tr.  44)  of  motor  benzol,  is  brought 
under  Section  321  of  Part  II,  Title  III,  of  the  Trans- 
portation Act  of  1940  (54  Stat.  954;  49  U.S.C.A.  65, 
1945  Cumulative  Annual  Pocket  Part)  and  under  the 
Act  of  Congress  of  June  7,  1924  (43  Stat.  486;  10 
U.S.C.A.  1375).  The  motor  benzol  was  transported 
at  the  instance  of  Defense  Supplies  Corporation  from 
itself  (Tr.  43)  as  consignor  from  Seattle,  Washington, 


Note:  Tlirouj^liout  ciiipliasis  ours,  uiih'ss  ollicrwist'  iioli'd. 


to  itself  as  consignee  to  Los  Angeles,  California  (or 
to  Vernon,  California,  which  is  within  the  tariff 
switching  limits  of  Los  Angeles)  (Tr.  41).  Appellant 
as  the  delivering  carrier,  charged  with  the  duty  of 
collection,  presented  (Tr.  44)  bills  for  said  transpor- 
tation in  the  sum  of  $56,736.14,  computed  upon  ^Hhe 
full  commercial  rates",  on  tariffs  duly  published  and 
filed  and  applicable  ''for  the  public  at  large".  De- 
fense Supplies  Corporation  paid  for  said  transporta- 
tion (Tr.  44)  the  sum  of  $33,686.63,  computed  under 
land-grant  deductions  and  mileage.  Thus  the  disputed 
sum  of  $23,049.51  is  the  amount  of  the  deducted  land- 
grant  allowances.  The  question  here  presented  is 
whether  Defense  Supplies  Corporation  was  entitled 
to  land-grant  deductions  in  the  transportation  of  the 
motor  benzol,  under  paragraph  (a)  of  Section  321  of 
the  Transportation  Act  of  1940,  which  provides  in 
substance  that  ''the  full  applicable  commercial  rates 
shall  be  paid  for  transportation",  ''except  that  the 
foregoing  provision  shall  not  apply  to  the  transporta- 
tion of  military  or  naval  property  of  the  United  States 
moving  for  military  or  naval  ayid  not  for  civil  use'\ 

The  transportation  of  the  motor  benzol  was  on 
government  bills  of  lading,  and  every  bill  of  lading 
was  marked  ''For  Military  Use''  (Tr.  43). 

The  lines  of  appellant.  Southern  Pacific  Company, 
over  which  the  motor  benzol  was  transported  (Tr. 
210)  were  constructed  with  the  aid  of  grants  of 
land  from  the  United  States.  The  portions  of  the 
lines  of  the  other  carriers  by  railroad  over  which  the 
motor  benzol  was  transported,  were  either  similarly 
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constructed  with  the  aid  of  grants  of  land  from  the 
United  States,  or  with  respect  to  such  portions  of 
the  lines  not  so  constructed  with  such  aid,  such  car- 
riers had  previously  entered  into  '^equalization  agree- 
ments" with  the  United  States,  whereby  the  net 
charges  to  the  United  States  for  transportation  over 
such  lines  were  equalized  with  the  transportation 
charges  applicable  to  transportation  over  lines  con- 
structed with  the  aid  of  such  grants  of  land  (Tr.  45). 
Prior  to  the  times  of  the  transportation  of  the  motor 
benzol,  appellant  and  the  other  jjarticipating  carriers 
by  railroad,  had  duly  filed  (Tr.  46)  with  the  Secre- 
tary of  the  Interior  of  the  United  States  certain 
releases  required  by  paragraph  (b)  of  Section  321  of 
the  Transportation  Act  of  1940.  Thus,  appellant  and 
the  other  participating  carriers  by  railroad  had  fully 
qualified  under  the  requirements  of  paragraph  (b)  of 
said  Section  321,  not  only  to  receive  the  benefits  pro- 
vided for  full  applicable  commercial  rates  under  para- 
graph (a)  of  said  Section  321,  but  also  by  the  same 
token  to  bear  the  burdens  of  land-grant  deductions 
imposed  by  the  identical  paragrai^h  (a)  in  respect  of 
the  transportation  of  military  or  naval  property  of  the 
United  States  moving  for  military  or  naval  use. 

The  original  defendant  (Tr.  32),  Defense  Supplies 
Corporation  (hereinafter  called  Defense  Supplies) 
was  during  all  of  the  pertinent  times  and  prior  to 
July  1,  1945,  a  corporate  instrumentality  of  the 
United  States,  duly  created  on  August  29,  1940  on 
approval  of  the  Pi-esident,  to  aid  the  Govermnent  of 
the  United  States  in  the  national  defense  (Tr.  53), 


pursuant  to  the  authority  contained  in  Section  5d(3) 
of  the  Reconstruction  Finance  Corporation  Act  as 
amended  (15  U.S.C.A.,  Sec.  606b  (3),  enacted  June 
25,  1940).  Under  the  expressed  words  of  the  Act  of 
its  creation,  which  are  reiterated  in  its  charter  as 
amended  (Tr.  53),  Defense  Supplies  was  organized 
specifically  to  deal  in  strategic  and  critical  materials 
as  defined  by  the  President  and  in  all  materials  neces- 
sary in  and  for  the  manufacture  of  any  materials  and 
supplies  necessary  to  the  natio7ial  defense.  Its  charter 
as  amended  expressly  provides  that  Defense  Supplies : 
''take  such  other  actions  as  the  President  and  the 
Federal  Loan  Administrator  may  deem  necessary  to 
expedite  the  national  defense  program' \  and  "shall 
be  an  instrumentality  of  the  United  States  Govern- 
ment" (with  free  use  of  the  mails)  "and  in  all  other 
respects  possessed  of  the  privileges  and  immunities 
that  are  conferred  upon  the  Reconstruction  Finance 
Corporation",  by  law. 

Rubber  Reserve  Company,  hereinafter  mentioned 
and  called  Rubber  Reserve,  on  June  28,  1940,  was 
similarly  and  under  the  same  Act,  duly  created  a  cor- 
porate instrumentality  of  the  United  States  to  aid  the 
Government  of  the  United  States  in  the  national  de- 
fense, with  like  charter  powers  (Tr.  92)  and  with  ob- 
jects and  purposes  especially  devoted  to  dealing  in, 
producing,  processing  and  manufacturing  rubber  as 
well  as  related  materials  and  substances. 

On  April  2,  1942,  the  War  Production  Board  in 
writing  (Tr.  35)  recommended  that  Defense  Supplies 


purchase  (as  a  commencement)  50,000,000  gallons  of 
motor  benzol  for  essential  use  in  the  synthetic  rubber 
program  for  manufacture  of  styrene,  and  also  for  es- 
sential use  as  an  addition  to  100  octane  gasoline  either 
as  benzol  or  as  a  derivative  of  benzol.  On  April  7, 
1942,  Defense  Supplies  ado})ted  (Ti*.  33)  resolutions, 
soon  amended,  to  purchase  50,000,000  gallons  of  motor 
benzol,  and  to  enter  into  such  agreements  and  arrange- 
ments as  may  be  necessary  for  the  purchase,  transpor- 
tation, processing,  sale  and  disposition  of  the  motor 
benzol  and  by-products  resulting  therefrom  (Tr.  34). 
Pursuant  to  allocations  by  the  War  Production  Board 
(Tr.  42)  the  motor  benzol  involved  in  the  asserted 
freight  charges  was  purchased  by  Defense  Supplies 
from  Seattle  Gas  Company,  at  Seattle,  Washington. 
On  arrival  at  destination,  the  motor  benzol  was  first 
stored  by  Defense  Supplies  under  written  contract 
with  Wilshire  Oil  Comi)any  (Tr.  68)  at  its  Vernon 
Tank  Farm. 

Cumene  and  ethyl  benzene  (Tr.  51)  are  com])onents 
in  the  manufacture  of  100  octane  aviation  gasoline, 
and  styrene  is  a  component  (Tr.  50)  in  the  manufac- 
ture of  synthetic  rubber.  However,  untreated  motor 
benzol  is  not  suitable  (Tr.  46)  U^v  use  in  the  manu- 
facture of  cumene,  ethyl  benzene  or  styrene  until  it 
is  first  processed  into  industrial  pure  benzol. 

In  October,  1943  (Tr.  46),  Defense  Sur)plies  en- 
tered a  written  conti-nct  with  Slioll  Oil  (Nnujiany, 
whereby  Shell  ])rocessed  the  944,032  gallons  of  mi- 
treated  motoi-  benzol  at  Sholl's  Wilniinciton  Refinerv 


near  Watson,  so  as  to  produce  therefrom  (Tr.  47)  in- 
dustrial pure  benzol.  Under  allocations  of  the  War 
Production  Boards  and  recommendations  of  Petroleum 
Admiyiistratioyi  for  War  and  the  Office  of  Rubber 
Director  (Tr.  48),  Defense  Supplies  in  November  and 
December,  1943,  entered  written  contracts  with  Wil- 
shire  Oil  Company,  Richfield  Oil  Corporation  and 
Rubber  Reserve,  whereby  Defense  Supplies  sold  all 
the  industrial  pure  benzol  so  produced  by  Shell  (Tr. 
48)  :  40.56%  thereof  to  Wilshire  and  Richfield  all  for 
use  in  the  manufacture  of  cumene  for  use  only  by  or 
as  directed  hy  the  United  States  Government  (Tr.  86 
and  88) ;  and  the  balance  (59.44%)  thereof  to  Rubber 
Reserve  all  for  use  in  the  manufacture  of  styreyie  for 
use  only  by  or  as  directed  by  the  United  States  Gov- 
ernment. 

The  59.44%  of  the  industrial  pure  benzol  purchased 
by  Rubber  Reserve,  was  first  used  (Tr.  49)  to  make 
ethyl  benzene.  The  ethyl  benzene  manufactured  by 
Rubber  Reserve  from  23.06%  of  the  industrial  pure 
benzol  (Tr.  50)  was  used  by  Rubber  Reserve  in  manu- 
facturing styrene,  which  under  allocations  (Tr.  50) 
hy  the  Office  of  Rubber  Director  was  sold  to  rubber 
companies  for  use  in  making  synthetic  rubber.  Said 
rubber  companies  either  used  this  synthetic  rubber  to 
manufacture  rubber  products  or  sold  it  to  other  com- 
panies for  the  manufacture  of  rubber  products.  42% 
of  the  rubber  products  so  manufactured  was  sold 
directly  to  Army  and  Navy  for  their  uses,  and  58% 
thereof  was  sold  for  civilian  uses,  only  under  alloca- 
tions by  War  Production  Board.   Thus,  9.66%  of  the 


original  motor  benzol  was  used  in  the  production  of 
rubber  products  for  Army  and  Navy  in  and  for  war, 
and  13.4%  thereof  was  used  in  the  production  of  rub- 
ber products  for  civilian  uses,  allocated  by  War  Pro- 
duction Board. 

The  ethyl  benzene  made  by  Rubber  Reserve  from 
the  remaining-  36.38%  of  the  industrial  pure  benzol 
was  sold  (Tr.  155)  by  Rubber  Reserve  under  written 
contracts  by  the  direction  of  Petroleum  Administra- 
tio7i  for  War  (Tr.  50)  to  refineries  engaged  in  pro- 
ducing 100%  octane  aviation  gasoline  for  sale  under 
written  contracts  to  Defense  Supplies.  From  December 
2,  1942,  the  manufacture,  use  and  disposition  of  ethyl 
benzene  and  cumene  were  under  the  direct  control  and 
administration  of  the  Petroleum  Administration  for 
War  (Tr.  51).  Under  said  Administration,  the  cumene 
made  by  both  AVilshire  and  Richfield  from  the  indus- 
trial pure  benzol  sold  to  them  by  Defense  Supplies 
(Tr.  51)  was  used  by  them  to  make  100  octane  avia- 
tion gasoline,   which  was  sold  by  them   to   Defense 
Supplies  under  written  contracts.    All  the  100  octane 
aviation  gasoline   so  purchased   from   said  refineries 
and  from  Wil shire  and  Richfield  by  Defense   Sup- 
lies  was  sold  by  Defense  Supplies  to  Army  and  Navy 
under  written  contracts  (Tr.  52)  executed  by  the  War 
Department,   the  Navy   Department,  Petroleum  Ad- 
ministration for  War  and  Defense  Supplies.    Tluis, 
76.94%  of  the  industrial  pure  benzol  produced  from 
the  944,032  gallons  of  motor  benzol  was  channeled  to 
Armv  and  Navy  in  the  form  of  1(K)  octane  aviation 
gasoline,  or  a  total  oT  (S().6%  of  the  benzol  to  Army 
and  Navy,  in  and  for  war. 
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Reconstruction  Finance  Corporation,  a  corporation 
(hereinafter  called  R.F.C.)?  was  substituted  as  de- 
fendant herein  in  the  place  of  Defense  Supplies  (Tr. 
197).  Under  Senate  Joint  Resolution  65  (Public  Law 
109-79th  Congress,  c.  215,  1st  Session),  approved  June 
30,  1945,  Defense  Supplies  was  dissolved  as  of  July  1, 
1945,  and  all  its  functions,  powers,  duties  and  author- 
ity, together  with  all  its  documents,  books  of  account, 
records,  assets  and  liabilities  of  every  kind  and  nature 
were  transferred  to  R.F.C.  to  be  performed,  exer- 
cised and  administered  in  the  same  manner  and  to 
the  same  extent  and  eifect  as  if  originally  vested  in 
R.F.C.  (Tr.  195). 

The  aforesaid  summary  presents  the  ultimate  facts 
found  below  on  the  stipulated  evidence,  and  the  evi- 
dentiary facts  will  be  detailed  in  our  argument. 


ARGUMENT. 

PART  I. 

THE  TRANSPORTATION  ACT  OF  1940.     ITS  HISTORY 
AND   CONSTRUCTION. 

Paragraphs  (a)  and  (b)  of  Section  321  of  the 
Transportation  Act  of  1940  (set  forth  in  Aj^pendix 
A)  were  enacted  on  September  18,  1940. 

The  history  of  land-grant  tariff  deductions  is  well 
condensed  in  Powell  v.  United  States  (1945),  60  F. 
Supp.  433  at  435-436.  Prior  to  September  18,  1940,  the 
United  States  was  entitled  to  land-grant  deductions 
upon  the  transportation  of  aU  its  property  moving 


over  railroads  which  received  land  grants  from  the 
United  States  and  over  other  railroads  signing 
"equalization  agreements"  to  meet  the  land-grant  rail- 
road rates.  {Lake  Superior  <£•  M.  B.  Co.  v.  United 
States,  93  U.  S.  442,  23  L.  Ed.  965;  Atchison  T.  & 
S.  F.  R.  R.  Co.  V.  United  States,  15  Ct.  CI.  126;  Powell 
V.  United  States,  60  F.  Supp.  433;  United  States  v. 
Galveston  Ry.  Co.,  279  U.  S.  401,  73  L.  Ed.  760.) 

In  1924,  by  the  Act  of  June  7, 1924,  Chap.  291,  Title 
I,  43  Stat.  486,  10  U.S.C.A.  sec.  1375  (set  forth  in 
Appendix  B),  Congress  vested  authority  in  the  Sec- 
retary of  War  to  fix  such  rates  for  the  transportation 
of  all  property  of  the  United  States  over  land-grant 
roads  as  he  deemed  just  and  reasonable,  but  not  ex- 
ceeding fifty  (50%)  per  cent  of  the  full  amount  of  com- 
pensation for  like  transportation  performed  "for  the 
public  at  large."  Then  came  the  Transportation  Act 
of  1940.  The  elfect  of  paragraph  (a)  of  Section  321 
of  the  Act  of  1940  is  to  yield  the  right  of  the  United 
States  to  land-grant  deductions  in  the  transportation 
of  all  of  its  property  and  to  limit  such  right  to  "the 
transportation  of  military  or  naval  property  of  the 
United  States  moving  for  military  or  naval  and  not 
for  civil  use". 

S])ecifically,  we  now  have  a  very  recent  decision, 
dated  July  8,  1946  from  the  Circuit  Court  of  Appeals, 
Seventh  Circuit,  in  the  case  of  Northern  Pacific  Rail- 
way   Company    v.    The    United    States    of   America, 

,  which   holds : 

"Prior  to  the   passage  of  the  Transportation 
Act  of  1940  all  pro])crty  owned  by  the  United 
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states  moved  over  land  grant  routes  at  land  grant 

rates.  From  time  to  time,  Congress  has  passed 

legislation  relieving  the  railroads  of  the  obligation 

to  give  to  the  Government  certain  preferential 

treatment  in  rates.    The  Transportation  Act  of 

1940  carried  this  legislative  tendency  further. 
******* 

We  must  remember  that  all  Government  prop- 
erty moving  over  land  grant  railroads  moved  at 
the  reduced  land  grant  rates,  before  Section  321 
(a)  was  introduced.  As  originally  drawn.  Section 
321  (a)  would  have  made  all  Government  prop- 
erty moving  over  land  grant  railways  move  at  the 
regular  commercial  rates  as  paid  on  non-land 
grant  railways.  In  the  Interstate  Commerce  Com- 
mittee of  the  Senate,  an  exception  was  inserted 
which  retained  the  reduced  land  grant  rates  on 
^iiilitary  or  naval  property  of  the  United  States 
moving  for  military  or  naval  and  not  for  civil 

use'. 
******* 

This  exception  was  tvritten  for  the  oenefit,  not 
of  the  railroads,  hid  of  the  United  States,  and 
ivill  he  liherally  construed  to  carry  out  the  in- 
tentiofi  of  Congress/' 

More  of  this  so  applicable  case,  hereinafter. 

In  the  construction  of  a  Land  Grant  Act,  it  was  said 
in  United  States  v.  Galveston  etc.  By.  Co.,  279  U.  S. 
401,  73  L.  Ed.  760,  'Hhe  terms  of  the  obligation  are  to 
be  sensibly  and  fairly  read  according  to  the  words 
employed  and  not  expanded  or  restricted  by  con- 
struction". And  in  that  very  case  the  Supreme  Court 
also  stated: 
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''The  right  of  the  United  States  to  have  the 
concessions  and  allowances  in  respect  of  trans- 
portation made  by  the  carriers  in  consideration 
of  the  aid  given  is  a  continuing  one.  It  is  of  great 
value  to  the  Government  and  of  course  corres- 
pondingly burdensome  to  the  carriers." 

Thus,  another  related  rule  of  construction  applies. 
A  right  "of  great  valule  to  the  Government"  was 
yielded  under  the  Act  of  1940  in  the  relinquishment  of 
the  ''continuing  right"  to  land-grant  deductions  in  the 
transportation  of  all  property  of  the  United  States. 
A  cardinal  rule  for  the  construction  of  such  legisla- 
tion in  derogation  of  the  public  right  and  interest,  is 
stated  in  SlideU  v.  Grandjean  (1883),  111  U.  S.  412, 
437,  28  L.  Ed.  321,  329: 

"It  is  also  a  familiar  rule  of  construction  that 
where  a  statute  operates  as  a  grant  of  public 
property  to  an  individual,  or  the  relinquishment 
of  a  public  interest,  and  there  is  a  doubt  as  to  the 
meaning  of  its  terms,  or  as  to  its  general  purpose, 
that  construction  should  be  adopted  which  will 
support  the  claim  of  the  Government  rather  than 
that  of  the  individual." 

It  is  well  established  that  in  legislative  grants  to  rail- 
roads, rights  claimed  against  the  Government  must  be 
so  clearly  defined  that  there  can  be  no  question  of  the 
purpose  of  Congress  to  confer  them;  and  Courts  in 
construing  such  a  statute  may  with  propriety  recur  to 
the  history  of  the  times  when  it  was  passed.  Leaven- 
worth, Latorence  cC-  Galveston  R.  R.  Co.  v.  United 
States,  92  U.S.  733,  740,  23  L.  Kd.  iW;  Southern  Pa- 
cific Co.  v.  United  States,  307  U.S.  393,  401,  83  L.  Ed. 
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1363,  1369 ;  GreM  Northern  By.  Co.  v.  United  States, 
315  U.S.  262,  86  L.  Ed.  836. 

It  is  true  that  under  the  provisions  of  paragraph 
(b)  of  Section  321  of  the  Act  of  1940,  land-grant  and 
equalization-agreement  railroads  did  not  become  en- 
titled to  the  benefits  yielded  by  paragraph  (a)  of 
Section  321  of  the  Act,  unless  they  had  filed  with  the 
Secretary  of  the  Interior  releases  of  claims  against 
the  United  States  to  certain  lands.  Nevertheless,  and 
in  respect  of  such  releases,  said  paragraph  (b)  fur- 
ther provides  that: 

"Nothing  in  this  section  shall  be  construed  as 
requiring  any  such  carrier  to  reconvey  to  the 
United  States  lands  which  have  been  heretofore 
patented  or  certified  to  it". 

Under  the  language  of  the  Act  itself,  the  releases  to 
be  given  by  the  railroads  related  only  to  unpatented 
or  uncertified  lands,  while  the  United  States  yielded 
the  "continuing  right"  "of  great  value  to  the  Govern- 
ment" to  have  aU  its  property  transported  under 
land-grant  deductions. 
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PART  II. 


THE  MOTOR  BENZOL,  NAKED  LEGAL  TITLE  TO  WHICH  AT 
THE  TIME  OF  ITS  TRANSPORTATION  WAS  IN  THE  NAME 
OF  A  CORPORATE  INSTRUMENTALITY  OF  THE  UNITED 
STATES,  SUCH  AS  DEFENSE  SUPPLIES  CORPORATION, 
WAS  "PROPERTY  OF  THE  UNITED  STATES"  WITHIN  THE 
MEANING  OF  PARAGRAPH  (a)  OF  SECTION  321  OF  THE 
TRANSPORTATION  ACT  OF  1940,  AND  THE  UNITED  STATES 
WAS  THE  REAL  AND  BENEFICIAL  OWNER  THEREOF. 

The  war-born  status  of  the  original  defendant,  De- 
fense Supplies,  is  clear.     It  was  (Tr.  32)  during  all 
the  times  herein  involved  and  prior  to  July  1,  1945,  a 
corporate  instrumentality  of  the  United  States,  duly 
created  on  August  29,  1940  by  R.F.C.  at  the  request 
of  the  Federal  Loan  Administrator  with  the  approval 
of  the  President,  pursuant  to  the  authority  contained 
in  Section  5d  (3)  of  the  Reconstruction  Finance  Cor- 
poration Act,  as  amended  (15  U.S.C.A.,  sec.  606b  (3), 
amended  Tune  25,  1940),  (set  forth  in  Appendix  C), 
with  its  principal  office  located  in  the  City  of  Wash- 
ington, District  of  Columbia,  and  with  an  agent  and 
representative  in  the  City  and  County  of  San  Fran- 
cisco, in  the  Northern  District  of  California  (Tr.  32). 
Under  the  specific  words  of  the  Act  of  its  creation. 
Defense  Supplies  was  organized  "to  produce,  acquire, 
carry,  sell  or  otherwise  deal  in  strategic  and  critical 
materials  as  defined  by  the  President,"  and  "to  pur- 
chase  and   produce   materials  and   supplies   for   the 
manufacture  of  strategic  and  critical  materials  and 
any  other  supplies  necessary  to  the  national  defense, 
and  such  other  supplies  and  materials  as  may  be  re- 
(juired  in  the  manufacture  or  use  of  any  of  the  fore- 
'i-oing,   or   otherwise   necessary    in    connection   there- 
with." As  the  name  Defense  Supplies  implies,  so  also 
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its  charter,  as  amended  (Tr.  53),  recites  that  Defense 
Supplies  Corporation  is  created  to  aid  the  Govern- 
ment of  the  United  States  in  its  national-defense 
program,  and  sets  forth  its  objects,  purposes  and 
powers  in  substantially  the  same  language  that  such 
objects,  purposes  and  powers  are  set  forth  in  the  Act 
of  Congress  pursuant  to  which  it  was  created.  The 
total  authorized  capital  stock  (Tr.  56)  of  Defense 
Supplies  w^as  $5,000,000.  The  stock  was  of  one  class, 
with  a  par  value  of  $100  per  share,  issued  for  cash 
only,  and  R.F.C.  subscribed  for  all  of  the  capital  stock 
of  Defense  Supplies,  and  said  stock  was  not  trans- 
ferable. The  affairs  and  business  of  Defense  Supplies 
were  managed  by  a  board  of  directors  appointed  by 
R.F.C.  The  authorized  and  issued  capital  stock  of 
R.F.C.  is  wholly  owned  by  the  United  States.  R.F.C. 
was  created  with  capital  stock  of  $500,000,000  sub- 
scribed by  the  United  States  of  America,  subject  to 
call  in  whole  or  in  part  by  its  board  of  directors,  ap- 
pointed by  the  President  by  and  with  the  advice  and 
consent  of  the  Senate  (15  U.S.C.A.  602-603). 

We  have  heretofore  shown  that  the  construction  of 
paragraph  (a)  of  Section  321  of  the  Act  of  1940  must 
be  strictly  in  favor  of  the  Government  in  its  deroga- 
tion of  jDublic  right  and  interest.  The  section  itself 
nowhere  contains  language  designed  to  exclude  i)rop- 
erty  standing  in  the  name  of  a  corporate  instrumen- 
tality of  the  United  vStates  from  the  term  "property 
of  the  United  States".  Appellant  seeks  to  draw  some 
inference  regarding  the  intention  of  Congress  from 
the  fact  that  Section  322  of  the  Act  of  1940,  with  re- 
spect to  the  right  of  the  United  States  to  deduct  past 
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overpayments  from  smns  later  fomid  clue  to  the  car- 
riers, uses  the  term  "United  States  Government".  It 
would  seem  better  to  seek  direct  comparison  in  the 
very  text  of  the  same  paragraph  (a)  of  Section  321. 
This  paragraph  itself  expressly  includes,  in  the  same 
exception  from  full  commercial  rates,  not  only  "the 
transportation  of  members  of  the  military  or  naval 
forces  of  the  United  States",  but  even  the  transporta- 
tion of  ''property  of  such  members,  when  such  mem- 
bers are  traveling  on  official  duty".  It  does  not  seem 
logical  to  assert  that  Congress  in  the  same  provision, 
which  yielded  to  the  carriers  a  right  "of  great  value 
to  the  Government",  intended  to  include  in  the  excep- 
tion from  full  commercial  rates  the  property  owned 
absolutely  mid  personally  by  individuals  of  the  mili- 
tary or  naval  forces,  and  to  exclude  from  such  excep- 
tion property  of  which  the  United  States  is  the  real 
and  beneficial  owner. 

It  cannot  be  doubted  that  two  of  the  essential  in- 
herents  of  the  ownership  of  property  are,  the  right  of 
the  owner  to  sue  for  or  in  respect  of  his  property,  and 
the  burden  of  the  owner  in  bearing  taxes  lawfully 
levied  thereon.  In  holding  not  only  that  the  United 
States  may  sue  for  or  in  respect  of  property  standing 
in  the  name  of  its  corporate  instrumentality,  but  also 
in  holding  that  state  and  local  taxing  officials  may  not 
lawfully  lev}^  taxes  upon  property  standing  in  the 
name  of  a  corporate  instrumentality  of  the  United 
States,  the  Courts,  both  before  and  since  the  enact- 
ment of  the  Transportation  Act  of  1940,  liave  uni- 
formly decided  such  issues  upon  the  ground  that  sucli 
l)roperty  is  in  fact  the  i)roi)erty  of  the  United  States. 


16 


In  the  light  of  our  decisions,  firmly  establishing  the 
proposition  that  property  standing  in  the  name  of  a 
corporate  instrumentality  of  the  United  States  is  in 
fact  the  property  of  the  United  States,  it  must  be  held 
that  the  motor  benzol  involved  in  this  case,  title  to 
which  at  the  time  of  its  transportation  stood  in  the 
name  of  Defense  Supplies,  a  corporate  instrumental- 
ity of  the  United  States,  was  ''property  of  the  United 
States"  within  the  meaning  of  paragraph  (a)  of 
Section  321  of  the  Transportation  Act  of  1940. 

In  Defense  Supplies  Corporation  v.  United  States 
Lines  Co.,  et  al.  (D.C.N.Y.  1944),  57  F.  Supp.  291,  it 
was  held  that  a  cargo  of  wool  shipped  from  Australia 
and  consigned  to  Defense  Supplies  was  in  fact  prop- 
erty of  the  United  States  though  title  thereto  stood 
in  the  name  of  Defense  Supplies.  The  Court  pointed 
out  that  the  wool  w^as  intended  solely  for  the  Govern- 
ment's emergency  stock  pile,  the  creation  of  which 
was  distinctly  a  war  measure.     The  Court  said: 

"The  wool,  all  technical  questions  of  title  aside, 
was  in  reality  the  property  of  the  United  States, 
and  was  to  be  used  for  the  benefit  of  the  Govern- 
ment, at  such  times  and  manner  as  the  appro- 
I)riate  official  might  decide  upon.  That  this  must 
be  so  seems  abundantly  clear  from  the  decision 
of  the  Supreme  Court  in  Inland  Waterways  Cor- 
poration V.  Young,  309  U.S.  517,  524,  where  funds 
of  a  non-public  character,  and  nominally  owned 
by  a  governmental  agency,  were  held,  from  a 
practical  standpoint,  to  be  those  of  the  United 
States.  *  *  *  The  only  reason  for  its  (Defense 
Supplies)  existence  was  that  the  Government, 
through  its  corjjorate  form,  might  more  readily 
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and  easily  tha]i  would  otlierwise  be  possible,  en- 
gage in  activities  designed  and  intended  to  be 
part  mid  parcel  of  the  war  effort." 

This  case  was  affirmed  by  the  Circuit  Court  of  Ap- 
peals, Second  Circuit  (1945),  148  F.  (2d)  311,  stat- 
ing that  Defense  Supplies  was  completely  owned  by 
the  United  States. 

In  the  mentioned  Sui)i'eme  Court  decision  in  Inland 
Watcrivays  Corporation  v.  Young,  84  L.  Ed.  at  906,  it 
was  held: 

''The  motives  which  lead  Government  to  clothe 
its  activities  in  corporate  form  are  entirely  un- 
related to  the  problem  of  safeguarding  govern- 
mental deposits  *  *  *  The  true  nature  of  these 
modern  devices  for  carrying  out  governmental 
functions  is  recognized  in  other  legal  relations 
when  realities  become  decisive  (citing  cases).  The 
funds  of  these  corporations  are  for  all  practical 
purposes,  Goveriunent  funds;  the  losses,  if  losses 
there  be,  are  the  Government's  losses  (citing  cases 
and  Annual  Reports  of  U.  S.  Shij^ping  Board,  of 
Merchant  Fleet  Cori^oration,  and  of  Inland 
Waterways  Corporation)." 

This  Circuit  Court  of  Appeals,  Ninth  Circuit,  in 
King  Comity  (Wash.),  et  al.  v.  United  States  Ship- 
ping Board  Emergency  Fleet  Corporation  (1922),  282 
Fed.  950,  where  officials  of  plaintiff  comity  sought  to 
tax  property  held  by  defendant  corj^oration,  which 
was  organized,  with  all  of  the  stock  thereof  owned, 
by  the  United  States,  the  Court  in  holding  that  the 
property  of  the  corporate  instrumentality  belonged 


18 


to  the  United  States  and  was  therefore  not  subject  to 

plaintiff's  taxing  power,  stated  (p.  953) : 

''But  here,  admittedly,  the  property  is  not  only 
held  by  a  governmental  agency,  but  was  acquired 
with  public  funds,  and  was  to  be  used  for  public 
purposes.  To  hold  that  it  lost  its  i)ublic  character 
because  the  Government  chose  to  have  the  legal 
title  taken  in  the  name  of  a  corporation  which  it 
brought  into  existence  and  completely  controls 
for  its  own  convenience,  and  the  entire  capital 
stock  of  which  it  owns,  would  be  to  sacrifice  sub- 
stance to  form  *  *  *  Clearly  *  *  *  in  the  purchase 
of  property  for  Government  purposes,  and  in 
taking  and  holding  legal  title  thereto,  the  cor- 
poration was  acting  as  a  naked  trustee,  and  the 
entire  beneficial  interest  was  in  the  Government. ' ' 

Moreover,  in  distinguishing  the  Sloan  Shipyard  Case 
(cited  in  appellant's  brief  pp.  31,  64)  this  Court 
pointed  out  that : 

"*  *  *  It  is  not  thought  that  the  question  (ex- 
emption of  Fleet  Corporation  property  from  state 
taxes)  is  foreclosed  by  the  Sloan  Shipyard  de- 
cision. That  case  had  to  do  with  the  intent  of 
Congress  upon  another  subject,  the  status  of  the 
corporation;  hut  here  we  are  concerned  with  the 
status  of  the  property  and  the  intention  of  Con- 
gress in  respect  thereto  *  *  *" 

In  Callam  County  (Wash.),  et  ah  v.  United  States 
afid  United  States  Spruce  Production  Corporation 
(1923),  263  U.  S.  341,  68  L.  Ed.  328,  the  tax  authori- 
ties imposed  a  tax  upon  the  jjroperty  of  Sjjruce  Pro- 
duction Corporation,  which  had  been  organized  as  a 
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corporate  instrumentality  for  carrying  on  the  first 
World  War,  and  all  its  property  had  been  conveyed  to 
it  by  the  United  States  or  bought  with  Government 
money.  The  Court,  in  holding  the  tax  invalid,  said  at 
page  331  of  68  L.Ed.: 

"The  State  claims  the  right  to  tax  on  the 
gound  that  taxation  of  the  agency  may  be  taxa- 
tion of  the  means  employed  by  the  government 
and  invalid  upon  admitted  grounds;  but  that 
taxation  of  the  property  of  the  agent  is  not  taxa- 
tion of  the  means.  We  agree  that  it  'is  not  always, 
or  generally,  taxation  of  the  means'  as  stated  by 
Chief  Justice  Chase  in  Thompson  v.  Union  Pa- 
cific Railroad,  9  Wall.  579,  591.  But  it  may  be, 
and  in  our  opinion,  clearly  is,  when,  as  here,  not 
only  the  agent  was  created  but  all  the  agent's 
property  was  acquired  and  used,  for  the  sole  pur- 
pose of  producing  a  tveapon  for  the  war.  This  is 
not  like  the  case  of  a  corporation  having  its  own 
purposes  as  well  as  those  of  the  United  States, 
and  interested  in  profit  on  its  own  account.  The 
incorporation  and  formal  erection  of  the  new  per- 
sonalty was  only  for  the  convenience  of  the  United 
States  to  carry  out  its  ends." 

In  United  States  Shipping  Board  Emergency  Fleet 
Corporation  v.  Delaivare  County,  Penn.  (CCA.  3) 
(1927),  17  F.  (2d)  40,  certiorari  denied  278  U.  S.  607, 
73  L.  Ed.  533,  the  county  attempted  to  tax  the  prop- 
erty of  the  corporation  which  was  created  by  the 
Government  and  whose  stock  was  owned  and  whose 
assets  were  furnished  by  the  Government.  The  Court 
decided  that  the  property  was  not  subject  to  taxation 
and  said,  at  i)age  40  of  17  F.  (2d)  : 
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''In  the  light  of  such  facts,  and  there  being  no 
suggestion  of  ownership  or  interest  elsewhere,  it 
is  clear  that  the  real  ownership  of  the  land  w^as 
and  is  in  the  United  States,  and  that  the  Fleet 
Corporation,  the  holder  of  the  title,  held  said  title 
as  a  mere  legal  holder  for  the  benefit  of  the 
United  States." 

In  City  of  t'lifton  v.  State  Board  of  Tax  Ap- 
peals (1941,  N.  J.),  17  A.  (2d)  476,  the  city  had  as- 
sessed personal  property,  title  to  which  stood  in  the 
name  of  Reconstruction  Finance  Corporation,  an  in- 
strumentality of  the  United  States,  and  the  appellee 
in  the  case  at  bar,  standing  in  the  same  position  as 
Defense  Supplies,  the  original  defendant  herein.  In 
holding  that  the  property  was  exempt  from  taxation, 
the  Court  said  at  page  477 : 

"A  single  question  is  presented,  namely, 
whether  the  property  in  question  is  the  property 
of  the  United  States  and  subject  to  exemption 
from  taxation  because  of  a  lack  of  power  in  the 
states  to  tax  property  of  the  United  States  and 
its  governmental  agencies  *  *  * 

"When  consideration  is  given  to  the  purposes, 
organization,  and  operations  of  the  corporation, 
it  becomes  apparent  it  was  designed  to  be  and  in 
fact  is  a  governmental  agency  of  the  United 
States  and  that  the  property  held  by  it  is  prop- 
erty of  the  United  States. 

''In  United  States  v.  Lewis,  D.  C,  10  F.  Supp. 
471,  474  it  was  said :  '  There  is  no  doubt  whatever 
that  all  the  property  of  the  Reconstruction  Fi- 
nance Corporation  is  in  reality  the  pro^jerty  of 
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the  United  States  Government,  and  that  all  the 
activities  of  that  corporation  were  just  as  much 
activities  of  the  government  as  if  they  were  con- 
ducted by  the  Secretary  of  the  Treasury  in  his 
official  capacity,  or  by  some  other  governmental 
official'. 

"It  was  further  said:  'If  the  Act  of  Congress 
instead  of  creating  the  Reconstruction  Finance 
Corporation,  had  created  an  executive  office  and 
provided  for  the  appointment  of  a  natural  person 
to  fill  the  same,  and  had  invested  such  official 
with  the  powers  conferred  on  the  Reconstruction 
Finance  Corporation,  no  one  would  question  the 
proposition  that  such  official  was  an  agent  of  the 
United  States  Government,  and  that  all  the  prop- 
erty which  he  held  was  the  property  of  the  United 
States;  and  this  is  none  the  less  true  because 
Congress  had  seen  fit  to  use  a  corporation  instead 
of  a  natural  person'." 

There  are  numerous  other  cases  similarly  holding 
it  is  unquestioned  that  property  of  corporate  instru- 
mentalities of  the  United  States  is  the  property  of 
the  United  States.  Among  others,  see ; 

New  Brunswick  v.  United  States  (1928),  276  U.  S. 
547,  72  L.  Ed.  693 ;  United  States  Spruce  Production 
Corporation  v.  Lincoln  County,  et  al.  (1922),  285  F. 
388;  United  States  v.  Coghlan  (1919),  261  F.  425;  and 
United  States  Housing  Corporation  v.  City  of  Water- 
town  (1920),  185  N.Y.S.  309. 

The  line  of  cases  holding  that  the  United  States 
may  sue  in  its  own  name  for  or  in  respect  to  property 
standing  in  the  name  of  its  corporate  instrumentalities 
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is  equally  unanimous  in  deciding  that  such  property 
is  in  fact  the  property  of  the  United  States. 

In  Cherry  Cotton  Mills  Inc.  v.  United  States 
(1945,  Ct.  CL),  59  F.  Supp.  122,  an  action  was  com- 
menced by  the  plaintiff.  Cherry  Cotton  Mills  Inc. 
against  the  United  States  to  recover  processing  and 
floor  stock  taxes  paid  under  the  unconstitutional 
Agricultural  Adjustment  Act.  The  United  States 
filed  a  counterclaim  based  upon  an  indebtedness  im- 
mediately owing  by  Cherry  Cotton  Mills  to  Recon- 
struction Finance  Corporation.  The  counterclaim  was 
filed  under  the  provisions  of  Section  145  of  the  Judi- 
cial Code  (38  U.S.C.A.,  Section  250  (2))  : 

^'The  Court  of  Claims  shall  have  jurisdiction 
to  hear  and  determine  the  following  matters: 
Second.  All  setoffs,  counterclaims,  claims  for 
damages,  whether  liquidated  or  unliquidated,  or 
any  other  demands  whatsoever  on  the  part  of  the 
Government  of  the  United  States  against  any 
claimant  against  the  Government  in  said  Cpurt 

In  holding  that  the  United  States  Government  could 
properly  file  a  counterclaim  on  the  basis  of  an  in- 
debtedness due  to  R.F.C.,  the  Court  stated: 

''The  R.F.C.  is  an  agent  of  the  Government, 
a  device  for  accomplishing  the  Govermnent's  pur- 
poses with  the  Govermnent's  money.  The  text  of 
the  statute  creating  the  R.F.C,  47  Stat.  5,  15 
U.S.C.A.  601-617  makes  this  plain.  The  Govern- 
ment's assets  and  credits  stand  behind  the 
R.F.C. 's  obligations,  and  the  R.F.C. 's  losses  are 
the    Govermnent's    losses.     Debts    owing    to    the 
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R.F.C.  are  owed  to  it  as  agent  and  trustee  for  the 
Government.  We  use  the  word  trustee  since  the 
R.F.C.  does  have  the  legal  capacities  of  a  sepa- 
rate legal  person,  to  own  property  and  to  sue  and 
be  sued.  But  these  powers  and  capacities  are  held 
by  it  in  trust,  for  the  benefit  of  one  sole  bene- 
ficiaiy,  the  Government.  Looking  through  the 
trust,  the  assets  and  claims  held  by  the  R.F.C. 
are  in  substance  and  in  equity,  assets  and  claims 
of  the  Government  which  are  kept,  for  con- 
venience, in  a  different  receptacle  from  the  one 
in  which  the  Government  keeps  most  of  its  money, 
viz.,  the  Treasury. 

''In  the  case  of  Crane,  et  al..  Receivers,  v. 
United  States,  55  F.  (2d)  734,  73  Ct.  CI.  677, 
certiorari  denied  287  U.  S.  601,  53  S.  Ct.  7,  77  L. 
Ed.  523,  this  Court  allowed  the  United  States  to 
recover  a  judgment  on  a  counterclaim  against  a 
plaintiif  who  sued  for  the  refund  of  taxes,  and 
who  had  given  a  bond  to  the  United  States  Ship- 
ping Board  Emergency  Fleet  Corporation.  It 
held  that  whether  or  not  the  Fleet  Corporation 
was  an  entity  separate  from  the  United  States 
was  immaterial . ' ' 

Further  the  Court,  in  distinguishing  the  case  of 
R.F.C.  V.  J.  G.  Menihan  Corp.  (cited  in  appellant's 
brief,  pp.  35,  38,  42),  stated  as  follows: 

"Cases  holding  that  R.F.C.  is  liable  to  costs, 
as  other  litigants  are,  R.F.C.  v.  J.  G.  Menihan 
Corp.,  312  U.  S.  81,  61  S.  Ct.  485,  85  L.  Ed.  595, 
or  that  the  Federal  Housing  Administration  is 
subject  to  garnishmont  under  the  state  law  for 
wages  due  to  an  employee.  Federal  Housing  Ad- 
ministration v.  Burr,  309  U.  S.  242,  60  S.  Ct.  488, 
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84  L.  Ed.  724,  are  not  of  significance  in  the  solu- 
tion of  our  problem.  The  Supreme  Court  in  those 
cases  was  only  deciding  what  Congress  meant 
when  it  endowed  Government  corporations  with 
the  capacity  to  sue  and  be  sued.  It  held  that  Con- 
gress intended  that  they  could  be  sued  like 
private  persons,  and  that  sovereign  immunity 
from  suit  was  waived.  But  no  Court  has  decided 
that  Congress  has  shown  any  intention  that  the 
United  States  nmst  pay  out  money  to  one  who  is 
indebted  to  it,  through  its  agent  and  trustee,  in 
a  greater  amount  on  a  debt  past  due.  That  would 
not  be  a  waiver  of  sovereign  immunity,  but  a  sub- 
jection of  the  sovereign's  finances  to  risks  and 
niconveniences  to  which  no  private  person  is  by 
law  subjected." 

Finally,  the  Court  clearly  pointed  out  the  imma- 
teriality to  the  issues  involved  in  the  case  of  the 
mamier  in  which  the  United  States  has  chosen  to 
have  its  own  financial  transactions  and  those  of  its 
agents  audited,  stating  as  follows: 

''We  do  not  regard  as  material  the  part  which 
the  General  Accounting  Office  played  in  the  trans- 
action here  in  question.  We  think  it  was  the  duty 
of  someone,  on  behalf  of  the  Government  to  see 
that  this  set-olf  was  made.  Whether  the  statute 
defining  the  functions  of  the  Comptroller  Gen- 
eral lodged  that  duty  there,  or  not,  is  a  matter 
which  would  seem  to  be  no  concern  of  the  pJain- 
tift*.  How  the  Government  inside  its  own  organi- 
zation, took  care  that  its  right  of  set-off  should 
not  be  overlooked,  in  its  multiplicity  of  trans- 
actions, is  not  material". 
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Other  cases  applicable  include  Erickson  v.  United 
States  (1924),  264  U.S.  246,  68  L.  Ed.  661;  Recon- 
striiction  Finance  Corporation  v.  Krauss,  et  al.  (D.C. 
N.J.  1935),  12  F.  Supp.  44;  United  States,  et  al.,  v. 
Arthur,  et  al.  (D.C.S.D.  N.Y.,  1937),  23  F.  Supp.  537; 
United  States  v.  Freeman  (D.C.  Mass.  1937),  21  F. 
Supp.  593 ;  and  United  States  v.  Skinner  dc  Eddy  Cor- 
poration (D.C.  Wash.),  28  F.  (2d)  373. 

The  principle  and  reasoning  of  all  of  the  foregoing 
cases  apply  to  the  property,  the  motor  benzol,  standing 
in  the  name  of  Defense  Supplies,  which  was  created 
pursuant  to  an  Act  of  Congress  to  aid  the  Govern- 
ment of  the  United  States  in  the  national  defense, 
with  its  statutory  and  charter  purposes  to  carry  out 
governmental  functions  of  the  United  States  for  and 
in  war,  financed  by  the  United  States  and  wholly 
controlled  by  the  United  States,  with  its  non-trans- 
ferable stock  wholly  owned  by  R.  F.  C,  whose  stock 
was  wholly  subscribed  and  owned  by  the  United 
States. 

By  reason  of  the  authorities  aforesaid  and  the  rec- 
ord facts  heretofore  recited  and  to  be  hereinafter 
developed,  it  must  be  concluded  that  the  motor  benzol 
was  at  the  time  of  its  transportation  '^  property  of  the 
United  States"  within  the  meaning  of  paragraph  (a) 
of  Section  321  of  the  Transportation  Act  of  1940. 

Appellant  repeatedly  reiterates,  that  there  is  a  dis- 
tinction or  sei)arateness  between  its  corporate  instru- 
mentality Defense  Sup])lies  and  the  United  States 
itself.     We  answer  with:    (1)   this  Circuit  Court  of 
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Appeals,  Ninth  Circuit  {King  Comity  v.  U.  S.  Ship- 
ping Board  (supra),  282  F.  950),  that  the  status  of 
the  corporate  entity  is  another  subject,  ^^hut  here  we 
are  dealing  with  the  status  of  the  property'' ;  and  (2) 
the  case  of  Crane,  et  al.,  Receivers,  v.  United  States, 
55  F.  (2d)  734,  73  Ct.  CI.  677,  certiorari  denied  287 
U.  S.  601,  53  S.  Ct.  7,  77  L.  Ed.  523,  to  the  effect 
that  whether  or  not  a  corporate  instrumentality  (Fleet 
Corporation),  is  an  entity  separate  from  its  principal 
the  United  States  is  immaterial.  We  observe  there 
also  is  a  distinction  between  its  every  duly  constituted 
officer,  a  natural  i)erson  whether  elective  or  appoint- 
ive, and  the  United  States.  We  conclude,  by  remark- 
ing that  our  answer  is  both  ancient  and  recent.  Of 
old,  in  M'Cidloch  v.  Maryland,  17  U.S.  315,  4  L.  Ed. 
579,  Chief  Justice  Marshall  stated  that  in  carrying 
out  its  enumerated  powers,  the  Federal  Government 
has  power  to  create  and  use  such  agencies  as  it  sees 
fit,  such  as  creating  a  corporate  instiTimentality  (a 
bank)  and  that  the  power  of  creating  such  a  corpora- 
tion is  never  used  for  its  own  sake  but  for  the  purpose 
of  effecting  something  else;  that  the  power  to  create 
includes  the  power  to  preserve;  and  that  the  states 
by  taxing  such  agencies  could  destroy  the  same  or 
nullify  the  powers  granted  to  the  Federal  Govern- 
ment. In  newer  days,  Justice  Jackson,  in  the  same 
vein  but  in  other  terms  and  speaking  of  the  same 
subject  of  taxing  property  standing  in  the  name  of 
a  corporate  instrumentality  of  the  United  States,  said 
in  United  States  v.  County  of  Allegheny  (1944),  322 
U.S.  174-198,  88  L.  Ed.  at  1219: 
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''The  'Government'  is  an  abstraction,  and  its 
possession  of  property  largely  constructive.  Ac- 
tual possession  and  custody  of  Government  prop- 
erty nearly  always  are  in  some  one  who  is  not 
himself  the  Govermnent  but  acts  in  its  behalf 
and  for  its  purposes.  He  may  be  an  officer,  an 
agent,  or  a  contractor  *  *  *  But  neither  he  nor 
the  Government  can  be  taxed  for  the  Govern- 
ment's ijroperty  interest." 


PART  III. 


THE  MOTOR  BENZOL,  AT  THE  TIME  OF  ITS  TRANSPORTA- 
TION, WAS  "MILITARY  OR  NAVAL"  PROPERTY  OF  THE 
UNITED  STATES  AND  WAS  "MOVING  FOR  MILITARY  OR 
NAVAL  AND  NOT  FOR  CIVIL  USE",  WITHIN  THE  MEAN- 
ING OF  SECTION  321  (a)  OF  THE  TRANSPORTATION  ACT 
OF  1940. 

At  once,  under  this  caption,  appellee  again  recurs 
to  the  so  recent  and  applicable  decision  in  Northern 
Pacific  Raihvay  Company  v.  The  United  States  of 
America   (CCA.  7),    (  ), 

wherein  the  sole  question  directly  presented  was 
whether  each  of  five  shipments  of  property  was  a 
shipment  of  ^Unilitary  or  naval  fyroperty  moving  for 
military  or  naval,  and  not  for  civil  use^\  The  prop- 
erty in  each  shipment  was:  (1)  Copper  cable,  to  be 
used  on  a  hull  being  built  by  Seattle-Tacoma  Ship- 
building Corporation  under  a  contract  with  the  Mari- 
time Commission,  and  the  hull  on  delivery  was  oper- 
ated as  directed  by  the  Maritime  (Commission  or  the 
War  Ship])ing  Administration;  (2)  Lumber,  for  the 
construction  of*  an  ordnance  ])lant  for  the  maiuifac- 
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ture  of  ammunition  under  a  cost-plus-fixed-fee  con- 
struction and  operation  contract  by  the  War  Depart- 
ment with  Federal  Cartridge  Corporation,  and  with 
Foley  Brothers  and  Wallbridge  Adinger  Company, 
sub-contractors,  for  construction;  (3)  Fir  Lumber, 
shipped  to  be  urea  salts  treated,  kiln-dried,  milled, 
and  manufactured  into  trestle  balks  and  pontoon 
balks,  sills  and  chess,  at  Crown  Iron  Works,  pursuant 
to  contract  with  the  corporation;  (4)  Bowling  alleys, 
procured  on  a  contractor's  purchase  order  and  in- 
stalled at  Dutch  Harbor  in  a  building,  intended  for 
a  recreation  center  for  the  contractor's  men  and  later 
as  a  recreation  center  for  the  military  personnel  at 
the  station;  (5)  Liquid  paving  asphalt,  for  use  in 
constructing  runways  at  an  airport,  under  a  program 
entitled  '' Development  of  Landing  Areas  for  National 
Defense",  conducted  by  the  Civil  Aeronautics  Admin- 
istration.   The  Court  held: 

''At  the  time  of  the  enactment  of  the  Trans- 
portation Act  of  1940  it  was  obvious  that  the 
general  needs  of  security  demanded  a  greatly  ex- 
panded Army  and  Navy.  Such  enlarged  military 
and  naval  forces  would  demand  supplies  and 
equipment  far  in  excess  of  the  then  existing 
reserves.  With  the  war  spreading  throughout 
Europe  in  1940  and  with  the  knowledge  of  the 
meager  and  inadequate  military  strength  of  the 
United  States,  it  is  most  tmrealistic  to  presume 
that  Congress  intended  any  restrictive  meaning 
of  ^military  and  iiaval  property'  as  used  in  the 
Transportation  Act  of  that  crucial  year.  To  de- 
fine 'military  and  naval  property'  in  any  7iarrow 
sense  would  he  to  close  one's  eyes  to  the  com- 
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plejrities  and  realities  of  modern   war.    We  will 
not  impute  to  Congress  such  lack  of  vision'\ 

a*  *  *  rpj^g  ^g^  ^^  which  the  property  was  to 
be  put  was  the  controlling-  thing.  If  the  property 
was  to  be  used  for  military  or  naval  purposes  as 
distinguished  from  a  civilian  use,  the  property 
was  military  and  naval  property  within  the  mean- 
ing of  the  Act.  We  look  to  the  use  to  which  the 
property  was  to  he  put  to  determine  its  character 
for  rate  paying  purposes. 

''When  this  Act  was  passed,  Congress  was  en- 
gaged in  strengthening  our  defense.  War  was 
imminent.  Congress  intended  to  save  from  the 
release  of  applicable  land  grant  rates  whatever 
of  Government  property  was  shipped  over  land 
grant  railways  to  be  used  by  the  United  States 
in  its  military  and  naval  security  program.  *  *  * 
All  property  used  for  military  or  naval  purposes 
was  excei)ted  from  the  whole  category  of  Gov- 
ernment-owned properties  that  had  theretofore 
enjoyed  the  low  rates  prevailing  on  land  grant 
railways,  and  for  these  excepted  properties  the 
low  rates  were  to  continue.  That  the  properties 
transported  here  in  question  were  used  for  mili- 
tary or  naval  purposes  is  apparent  from  a  reading 
of  the  descriptions  of  the  use  to  which  they  were 
put  by  the  United  States.  Congress  acted  while 
total  war  raged  in  Europe  and  in  contemplation 
of  our  situutiton  if  total  tvar  should  come  to  us, 
which  it  did.  *  *  *  Any  property  the  Government 
used  to  forivard  its  total  tvar  effort  wa.s  military 
or  naval  property,  and  if  owned  by  the  Gover^i- 
ment  and  transported  over  land  grant  railways, 
it  was  a  kind  of  property  Congress  did  not  release 
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from  the  low  rates  granted  hy  the  land  grant 
railways' \ 

It  was  to  the  same  grave  realities  that  Congress 
had  just  responded  with  another  statute  here  involved. 
It  was  on  June  25,  1940,  that  Section  5d(3)  of  the 
Reconstruction  Finance  Corporation  Act  (Appendix 
C)  was  enacted,  and  World  War  II  was  ablaze  in 
Europe.  On  that  date  Congress  authorized  the  use  of 
corporate  instrumentalities  *Ho  aid  the  Government 
of  the  United  States  in  its  National  Defense  Pro- 
gram*'. With  our  entry  into  war  fearfully  impending, 
on  August  29,  1940,  the  United  States  on  approval 
of  the  President  had  recourse  to  said  Section  5d(3) 
of  the  R.F.C.  Act,  and  thus  was  Defense  Supplies 
war-born. 

The  words  of  Section  5d(3)  were  carried  into  the 
charter  of  Defense  Supplies  (Tr.  53)  there  to  be  a 
foreboding  of  the  events  to  come,  so  soon.  Statute 
and  charter  are  a  forecast  of  the  fact  that  the  actions 
thereby  contemplated  would  be  so  vitally  necessary. 
The  charter's  words  (Tr.  53)  last  amended  on  July 
9,  1941:  'Ho  purchase  and  produce  *  *  *  materials 
and  supplies  for  the  manufacture  of  strategic  and 
critical  materials  *  *  *  of  war,  and  any  other  *  *  * 
supplies  necessary  to  the  national  defeyise,  and  such 
other  *  *  *  materials  as  may  be  required  in  the  vianu- 
facture  or  use  of  any  of  the  foregoing  or  otherwise 
necessary  in  connection  therewith",  seem  prophetic 
of:  April  1942,  with  its  Reid-War  Production  Board 
recommendations,  with  the  prompt  resolution  of  De- 
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fense  Supplies  as  amended,  all  in  respect  of  the  motor 
benzol  for  defense  and  war. 

In  December  1941,  war  was  declared.  Then  and 
thereafter  G-ermany  was  marching-  on,  and  the  Jap- 
anese invasion  swept  on  to  the  Philippines  and  into 
the  South  Pacific.  These  grim  facts  served  to  estab- 
lish the  overwhelming  importance  of  aviation  in  the 
prosecution  of  a  modern  and  global  war,  and  the  dire 
necessity  of  the  President's  program  for  an  annual 
production  of  50,000  airplanes.  Similarly  the  loss  to 
the  Japanese  of  the  source  of  90%  of  the  world's 
supply  of  natural  rubber  made  synthetic  rubber  and 
the  '' 700,000  ton  rubber  program"  essentials  for  tvar. 

Under  date  of  April  2,  1942,  Defense  Supplies  re- 
ceived the  written  (Tr.  35)  recommendation  of  the 
War  Production  Board  to  the  Department  of  Com- 
merce for  the  purchase  of  a  stock  pile  of  50  million 
gallons  of  motor  grade  benzol,  and  this  recommenda- 
tion was  based  on  (Tr.  36)  the  memorandum  of  E.  W. 
Reid,  Chief  Chemicals  Allied  Products  Branch  of  the 
War  Production  Board,  dated  March  31,  1942.  As 
of  April,  1942,  let  us  with  Defense  Supplies  examine 
the  Reid  memorandum  (Tr.  36),  which  stated  among 
other  things:  "subject,  stock  {pile  of  benzene  (ben- 
zol)"; ''future  essential  uses  in  the  synthetic  rubber 
program  for  manufacture  of  styrene  *  *  *  eventually 
requiring  80  to  100  million  gallons  per  year  for  the 
700,000  ton  rubber  program";  ''also  essential  use  as 
an  addition  to  100  octane  gasoline,  either  as  benzol 
or  as  a  derivative  of  benzol ;  this  latter  use  has  only 
recently  assumed  siynificancc,  bat  may  become  exten- 
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sive^';  *  *  *  '^  since  the  synthetic  inibber  plants  will 
be  built  to  use  impure  benzol,  now  xnarketed  under 
the  term  motor  benzol,  and  since  this  grade  consti- 
tutes two-thirds  of  present  production,  the  major 
stock  pile  should  be  imade  up  from  the  ordinary  motor 
grade";  *  *  *  ''suggestions  as  to  the  best  way  to 
handle  purchases :  purchases  should  probably  be  made 
through  Defense  Supplies;  the  benzol  Nvill  be  released 
from  this  stock  pile  for  operation  of  synthetic  rubber 
plants  and  perhaps  also  for  incorporation  in  100 
octane  gasoline";  *  *  *  ''percentage  of  stock  pile 
recommended  for  release  to  industry,  probably  none; 
percentage  of  stock  pile  recommended  for  permanent 
stock  pile,  probably  none" ;  *  *  *  "it  seems  evident 
that  the  essential  demand  for  benzol  in  1943  will 
exceed  production;  there  is  a  tremendous  amount  of 
benzol  (100  million  gallons  j^er  year)  now  going  into 
motor  fuel;  it  is  imperative  that  this  practice  be 
stopped  at  once  so  that  this  benzol  will  be  available 
for  synthetic  rubber  and  aviation  gasoline'';  "we 
recommend  that  Defense  Supplies  purchase  at  least 
50  million  gallons  of  motor  grade  benzol  as  quickly 
as  practicable  to  be  allocated  for  defense  purposes 
*  *  *  and  that  immediate  action  is  therefore  impera- 
tive". The  recommendation  for  50  million  gallons  of 
motor  grade  benzol  was  increased  to  65  million  gallons 
under  date  of  June  4,  1943  (Tr.  39). 

Promptly,  on  April  7,  1942,  Defense  Supplies  acted 
in  time  of  war  to  provide  the  United  States  with  avia- 
tion gasoline  and  synthetic  rubber  for  use  in  the 
prosecution  of  the  war.    On  said  date  Defense  Sup- 
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plies  ado])ted  written  resolutions  which  originally  (Tr. 
33),  provided  in  part:  'Ho  purchase  *  *  *  not  to  exceed 
fifty  niillion  gallons  of  motor  benzol";  *  *  *  "to  make 
such  other  arrangements  as  may  be  deemed  necessary 
*  *  *  including  but  not  limited  to  transportation  *  *  * 
and  disposition  of  such  motor  benzol."  By  the  very 
amendments  to  these  resolutions  we  will  show,  that 
before  the  first  drop  of  the  motor  benzol  arrived  at 
destination  on  July  28,  1942  (Tr.  43),  it  already  was 
the  pre-determined  pur])ose  to  process  the  motor  ben- 
zol and  to  dispose  of  it  and  its  by-products,  all  in 
accord  with  the  activating  Reid-War  Production 
Board  program  for  the  ^'manufacture  of  styre%e'*  for 
synthetic  iiibber,  and  essential  use  in  100  octane  gaso- 
line ''either  as  benzol  or  a  derivative  of  henzoV,  and 
"to  be  allocated  for  defense  purposes^'. 

Not  later  than  Februaiy  3,  1942  (Tr.  128)  and 
April  29,  1942  (Tr.  102)  Defense  Sui)plies  entered 
into  "supply  contracts"  with  the  right  to  purchase 
all  the  production  of  100  octane  aviation  gasoline  of 
various  refineries  (Tr.  49),  such  as  it  did  on  these 
dates  with  Richfield  and  Wil shire.  From  the  execu- 
tion and  provisions  of  such  "supply  contracts",  it  is 
evident  that  the  United  States  intended  that  this  avia- 
tion gasoline  would  be  channeled  directly  into  the 
hands  of  the  War  and  Navy  Departments  for  the 
direct  prosecution  of  the  war.  These  supply  con- 
tracts were  entered  into  by  Defense  Supplies  at  the 
request  of  the  Anm/  (itul  Navy  Departments  and  the 
Petroleum  Administratimi  for  War  (Tr.  49)  :  they 
j)rovided  that  certificates  of  inspection  be  delivered  to 
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authorized  representatives  of  the  "PTar  and  Nawy 
Departments;  and  officials  and  employees  of  the  War 
mid  Navy  Departments  were  made  agents  of  Defense 
Supplies  to  accept  delivery  of  the  aviation  gasoline. 
Before  the  first  transportation  of  the  motor  benzol 
in  July,  1942,  it  is  definite  that  the  motor  benzol  or 
the  derivatives  therefrom,  which  Defense  Supplies 
might  thereafter  place  in  the  hands  of  refineries  for 
processing  into  aviation  gasoline  would  go  to  the  War 
and  Navy  Departments  either  directly  or  through 
Defense  Supplies,  The  sequence  in  the  record  makes 
this  program  further  definite  and  certain  by  the  ex- 
ecution on  December  19,  1942,  of  the  agreement  (first 
of  three  agreements)  between  the  War  Department, 
Navy  Departmeyit,  Petroleum  Administration  for 
Wa/r  and  Defense  Supplies  (Tr.  170).  That  agree- 
ment clearly  provided  that  the  supplies  of  gasoline 
which  Defense  Supplies  would  obtain  under  "its  sup- 
ply contracts"  would  be  made  available  ONLY  to  the 
War  and  Navy  Departments  and  to  consumers  se- 
lected by  said  Departments,  the  Petroleum  Adminis- 
tration for  War  and  the  British  Government,  sitting 
(Tr.  172)  as  an  ''Allocations  Committee",  and  pro- 
viding a  complete  procedure  for  the  handling  of  such 
aviation  gasoline. 

Within  or  without  the  record  there  are  not  similar 
definite  agreements  for  the  channeling  of  synthetic 
rubber  or  its  components  from  Defense  Supplies  to 
Army  and  Navy,  and  the  reason  therefor  is  clear. 
Since  its  creation,  there  stood  alongside  Defense 
Supplies  and  at  the  same  address  (Tr.  89)   another 
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war-born  corporate  instrumentality,  Rubber  Reserve, 
created  (June  28,  1940)  under  the  same  section  5d(3) 
of  the  R.F.C.  Act,  and  which  was  specifically  devoted 
to  the  acquisition,  production  and  disposition  of  rub- 
ber (Tr.  92).  There  can  be  no  doubt  that  before  the 
first  transportation  of  the  motor  benzol  in  July,  1942, 
it  was  part  of  the  war  program  that  synthetic  rubber, 
quite  exclusively  in  the  domain  of  Rubber  Reserve, 
would  be  obtained  by  Rubber  Reserve  from  the  motor 
benzol  and  its  derivatives.  The  first  essential  use 
mentioned  for  the  motor  benzol  in  the  Reid-War 
Production  Board  recommendation  on  which  Defense 
Supplies  first  acted,  was  the  essential  use  in  the  syn- 
thetic rubber  program  for  manufacture  of  styrene. 
As  a  matter  of  clear  fact,  mider  the  Reid-War  Pro- 
duction Board  recommendation,  the  use  of  the  motor 
benzol  was  secondly  mentioned  as  ''an  addition"  to 
100  octane  gasoline  either  as  benzol  or  as  a  derivative 
of  benzol;  ''and  this  latter  use  has  only  recently 
assumed  significance,  but  may  become  extensive." 
Furthermore,  the  Reid-AVar  Production  Board's  rec- 
ommendation expressly  gives  the  reasons  for  the  then 
contemijlated  ])riority-use  of  the  motor  benzol  for  the 
manufacture  of  styrene  for  synthetic  rubber:  ''since 
the  synthetic  lubber  plants  will  be  built  to  use  impure 
benzol"  and  *  *  *  '* currently  it  (benzol)  cannot  be 
incorporated  in  large  amounts  in  aviation  gasoline 
because  the  aircraft  equipment,  such  as  leak-proof 
tanks  has  not  yet  been  fully  converted  to  a  type  which 
will  resist  action  of  hoizol  hlnids''.  The  greater  part 
(59.44%)  of  the  industrial  i)are  benzol  was  diverted 
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to  Rubber  Reserve,  and  at  -first  it  was  to  be  processed 
into  styrene  (Tr.  49),  but  thereafter  only  the  23.06% 
thereof  (Tr.  50)  was  so  used. 

While  the  Reid-War  Production  Board's  recom- 
mendation of  April  2,  1942,  immediately  begot  De- 
fense Supplies'  resolution  of  April  7,  1942,  we  find 
the  very  amendments  to  this  resolution  highlighting 
the  development  and  successive  steps  of  the  motor 
benzol  program.  The  early  amendment  of  July  18, 
1942,  changed  the  words  "disposition  of  such  motor 
benzol"  to  the  words  '^processing  and  disposition  of 
such  motor  benzol  ayid  hy-products  resulting  there- 
from'* (Tr.  34).  The  later  amendment  of  September 
21,  1942  changed  the  words  '^  purchase  and  place  in 
storage"  to  the  words  "purchase,  store,  and  arrange 
for  further  processing  and  sale  of  not  to  exceed  fifty 
million  gallons  of  motor  benzol"  (Tr.  35).  These 
amendment-added  steps  '^processing  and  disposition 
of  such  motor  benzol  and  hy-products  resulting  there- 
from" and  ''further  processing  and  sale"  determined 
every  step  which  was  in  fact  taken  by  Defense  Sup- 
plies in  the  processing  and  disposition  of  the  motor 
benzol  and  its  by-products.  The  contemplated  and 
the  actual  use  of  the  motor  benzol  before  and  from 
its  purchase  and  transportation  to  be  and  become 
components  of  synthetic  rubber  and  aviation  gasoline 
for  the  prosecution  of  the  war,  proclaims  not  only  its 
"military  or  naval"  character  but  also  its  transporta- 
tion "for  military  or  naval  use".  In  the  light  of  this 
record  of  the  pre-ordained  program  for  the  motor 
benzol,  it  cannot  be  said  that  the  anticipated  proces- 
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sing  with  the  addition  of  other  necessary  components 
to  make  aviation  gasoline  and  synthetic  rubber,  strips 
the  motor  benzol  or  the  use  for  which  it  was  moving 
of  ''military  or  naval"  character.  There  was  no  hesi- 
tation on  the  part  of  our  Supreme  Court  to  state  that 
a  corporate  agency  of  the  United  States,  created  in 
World  War  I  as  an  instrumentality  for  carrying  on 
the  war,  was  acting  ''solely  as  a  means  to  that  end", 
when  "producing  a  weapon  for  the  war"  by  producing 
and  mmiufacturing  materials  for  aircraft,  such  as 
lumber.  (See  quotes  from  Call  am  Comity  v.  IJyiited 
States  and  United  States  Spruce  Production  Corpora- 
tion in  Part  II,  page  19,  of  appellee's  argument). 
Likewise,  there  should  be  no  hesitancy  upon  the  part 
of  this  Court  to  hold  the  realistic  view  that  the  motor 
benzol  was  "military  or  naval  property"  transported 
"for  military  or  naval  use",  when  Defense  Supplies 
like  the  Spruce  Corporation  was  created,  and  then 
acted,  to  produce  and  manufacture  materials  for  war. 
Let  us  re-examine  the  steps  actually  taken  pursuant 
to  the  planned  war-use  of  the  motor  benzol. 

The  transportation  of  the  motor  benzol  via  tank- 
cars  (Tr.  41)  commenced  in  July,  1942  and  ended  in 
December,  1943.  The  purchases  of  the  motor  benzol 
by  Defense  Supplies  from  Seattle  Gas  Company  from 
time  to  time  during  the  ])eriod  from  June,  1942  to 
November,  1943,  were  made  by  Defense  Supplies  on 
written  orders  (letters)  and  acceptances  pursuant  to 
written  allocations  by  the  War  Productio)!  Ilourd  (Tr. 
42).  'V\\e  various  shipments  of  the  motor  heir/ol,  upon 
arrival  at  destination,  were  stored  Fur  Defense  Suj)- 
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plies  at  the  Vernon  Tank  Farm  of  the  Wilshire  Oil 
Company  under  written  contract  dated  May  13,  1942 
(Tr.  43). 

Defense  Supplies  contracted  with  Shell  Oil  Com- 
pany on  October  16,  1943  to  refine  the  motor  benzol 
into  industrial  pure  benzol  jat  the  Wilmington  Re- 
finery of  Shell  near  Watson,  California  (Tr.  46),  and 
the  944,032  gallons  of  motor  benzol  transported  from 
Seattle  were  thus  treated  and  re-rmi  by  Shell  (Tr. 
47).  Under  allocations  of  War  Production  Board 
and  recommendations  of  Petroleum  Administration 
for  War  40.56%  of  said  industrial  pure  benzol  was 
sold  by  Defense  Supplies  to  Wilshire  and  Richfield 
under  written  contracts  dated  respectively  November 
16,  1943  and  December  3,  1943  (Tr.  48),  requiring 
Wilshire  and  Richfield  to  use  all  said  industrial  pure 
benzol  only  in  the  manufacture  of  cumene,  a  com- 
ponent of  aviation  gasoline,  for  use  only  hy  the  United 
States  Government.  So  also,  and  under  the  direction 
of  the  Office  of  Rubber  Director,  59.44%  of  said  in- 
dustrial pure  benzol  was  sold  by  Defense  Supplies 
under  written  contract  to  Rubber  Reserve  (Tr.  89) 
to  use  all  the  industrial  pure  benzol  for  styrene,  a 
component  of  synthetic  rubber,  for  use  only  by  the 
United  States  Government.  At  the  time  of  the  above 
sales,  Wilshire  and  Richfield  and  various  other  re- 
fineries were  under  contract  to  Defense  Supplies  for 
the  purchase  by  it  of  all  of  the  100  octane  aviation 
gasoline  produced  by  them  (Tr.  49),  and  said  con- 
tracts were  made  by  Defense  Supplies  pursuant  to 
the  request  of  the  Petroleum  Administration  for  War, 
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the  Wa7'  Department  and  the  Navy  Department  (Tr. 
49).  Along  with  the  sales  of  the  benzol  by  Defense 
Supplies  to  Wil shire,  Richfield  and  Rubber  Reserve, 
Defense  Supplies  was  in  December,  1942,  a  party  to 
a  written  agreement  with  the  War  Department,  Navy 
Department,  and  the  Petroleum  Administration  for 
War.  As  a  matter  of  fact,  there  were  three  such  writ- 
ten agreements.  The  first  dated  December  19,  1942 
(Tr.  52  and  170),  which  was  modified  and  extended 
on  May  20,  1943  (Tr.  52  and  160),  which  in  turn  was 
modified  and  extended  on  July  1,  1944  (Tr.  52  and 
180).  These  three  contracts  are  in  substance  the 
same,  reciting  that  their  execution  and  provisions  are 
necessary  for  the  effective  and  successful  prosecution 
of  the  war  (Tr.  161  and  181)  and  providing  for  the 
execution  by  Defense  Supplies  of  contracts  for  the 
purchase  of  substantially  the  entire  available  pro- 
duction of  100  octane  aviation  gasoline  (Tr.  161  and 
170),  and  also  providing  for  the  right  of  Army  and 
Navy  to  take  direct  deliveries  of  (and  title  to)  all 
the  100  octane  aviation  gasoline  ])urcliased  by  Defense 
Su])p]ies,  with  the  further  war-precaution  that  such 
100  octane  aviation  gasoline  be  made  available  only 
to  the  Army  and  Navy  (Tr.  161  and  171),  with  alloca- 
tions to  certain  other  consumers  made  solely  pursuant 
to  the  direction  of  the  Aviation  Petroleum  Products 
Allocations  Committee  comprising  representatives  of 
the  Army,  the  Navy,  the  Petroleiun  Administration 
for  W;ii"  and  tlie  IJritisli  (Jovciniiiciit.  More  spcrifi- 
rally  concei-iiing  the  m(>t()r  benzol  involved  in  tins 
case,     all     the     100    octane    aviation    gasoline     pro- 
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duced  by  Wilshire  and  Richfield  (Tr.  51)  from 
the  cumene  made  by  Wilshire  and  Richfield  from 
the  motor  benzol,  and  all  the  100  octane  aviation 
gasoline  produced  by  other  refineries  (Tr.  51) 
using  the  ethyl  benzene  manufactured  by  Rubber  Re- 
serve from  the  benzol,  were  sold  under  written  con- 
tracts to  Defense  Supplies,  which  sold  all  the  100 
octane  aviation  gasoline  it  purchased  from  all  sources 
to  the  Army  and  Navy  under  written  contract  (Tr. 
52).  From  all  the  foregoing  stipulated  facts  it  is  in- 
disputable that:  (1)  from  each  war-allotted  purchase 
of  the  motor  benzol  by  Defense  Supplies  (Tr.  42) 
from  June,  1942,  to  November,  1943,  each  step  taken 
was  the  programmed  use  of  the  motor  benzol  in  the 
processing  and  disposition  of  the  motor  benzol  and 
the  by-products  resulting  therefrom,  and  (2)  from 
the  first  purchase  of  the  motor  benzol  by  Defense 
Supplies  under  allocation  made  by  the  War  Produc- 
tion Board,  the  motor  benzol  and  the  products  made 
therefrom  were  at  all  times  strictly  under  the  control 
of  the  United  States  through  its  numerous  and  named 
war  agencies  for  no  other  reason  than  the  contem- 
plated use  of  the  motor  benzol  in  the  prosecution  of 
the  war. 

The  fact  that  86.6%  of  the  industrial  pure  benzol 
made  from  the  transported  944,032  gallons  of  motor 
benzol  is  so  directly  traceable  to  war-use  by  Army  and 
Navy  is  a  mathematical  demonstration  that  (1)  De- 
fense Supplies  consummated  tlie  pre-arranged  defense 
and  war  program  of  the  Govermnent,  based  on  the 
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Reid-War  Production  Board  recommendation,  to 
purchase,  transport,  process,  sell  and  dispose  of  the 
motor  benzol  as  the  "Military  or  Naval  Property  of 
the  United  States"  for  Army  and  Navy,  and  that 
(2)  said  property  in  its  transi)ortation  moved  ''for 
military  or  naval  use"  for  its  pre-ordained  conver- 
sion into  100  high  octane  and  synthetic  rubber  for 
war-use  by  Army  and  Navy. 

Even  had  it  been  within  the  contemplation  of  any 
of  the  many  participating  war  instrumentalities,  agen- 
cies, boards  or  departments  of  the  United  States  at 
the  time  of  transportation,  that  13.4%  of  the  motor 
benzol  possibly  would  be  used  for  the  manufacture 
of  the  "strategic  and  critical  material"  of  rubber 
(rubber  products)  for  civilian  ])urposes,  under  the 
direct  allocations  of  fJw  War  Production  Board,  this 
factor  is  so  minor  that  this  eventual  use  is  merely 
incidental  to  the  primary  militaiy  and  naval  use. 

The  words  "and  not  for  civil  use"  in  the  Act  of 
1940  were  used  by  way  of  contrast  to  the  words,  "mili- 
tary or  naval  use".  They  tend  to  indicate  that  a 
"militaiy  or  naval  use"  may  not  be  based  upon  sub- 
sidiary or  secondary  military  or  naval  aspects  or  con- 
siderations. Conversely,  they  tend  to  indicate  that 
"civil  use"  may  not  be  based  on  subsidiary  or  sec- 
ondary civilian  aspects  or  considerations.  The  courts, 
])rior  to  the  enactment  of  the  Transportation  Act  of 
1940,  and  the  United  States  Government  subsequent 
thereto,  have  recognized  the  clear-cut  distinction  be- 
tween primary  oi-  ])i-e])ond(M  ant  and  secondary  or  in- 
cidental, purposes. 
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Thus,  in  Southern  Pacific  Co.  v.  United  States 
(1932),  285  U.  S.  240,  76  L.  Ed.  736,  the  Court  had 
before  it  the  question  of  whether  Army  Engineer  offi- 
cers were  "troops  of  the  United  States"  within  the 
meaning  of  a  land-grant  act,  when  assigned  in  time 
of  peace  to  duty  in  connection  with  the  improvement 
of  rivers  and  harbors  in  California.  (California  De- 
bris Commission.)  In  holding  that  the  United  States 
was  not  entitled  to  make  land-grant  deductions,  the 
Court  said  (76  L.  Ed.  739)  : 

"While,  as  is  argued  by  the  United  States, 
river  and  harbor  improvement  have  in  one  aspect 
a  bearing  upon  the  military  defense  of  the  United 
States,  obviously  the  principal  purpose  of  this 
work  is  the  promotion  of  commerce  and  trans- 
portation. ' ' 

Thus  also,  the  United  States  Goveriunent  has  rec- 
ognized in  a  time  of  depression  and  active  defense 
that  there  is  a  distinction  between  military  and  non- 
military  use,  in  terms  of  underlying  purpose.  The 
Emergency  Relief  Appropriation  Act  of  1941  (Pub. 
Res.  No.  88,  76  Cong.,  June  26,  1940)  provides  for  the 
use  of  funds  in  connection  with  the  prosecution  of 
projects,  certified  by  the  Secretary  of  War  or  Navy 
to  be  important  for  military  and  naval  purposes.  The 
primary  aim  of  the  Relief  Act  itself,  however,  was 
found  to  be  to  help  the  needy,  by  the  Comptroller 
General.  He  therefore  ruled  that  a  shipment  of  mate- 
rials, in  1941,  for  a  project  at  a  military  camp,  was 
not  entitled  to  land  grant  deductions  under  the  Trans- 
portation Act  of  1940.    (See  20  C.  G.  438,  4422)  : 
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'*In  other  words,  when  consideration  is  given 
to  the  purpose  and  effect  of  the  various  provisions 
of  the  Act,  it  would  seem  that  the  certifications 
thereunder  as  to  importance  for  military  or  naval 
purposes  properly  may  be  regarded  *  *  *  as 
pertaining  to  the  incidental  consequences  or  the 
secondary  nature  of  the  projects  concerned  rather 
than  as  indicating  the  primary  character  of  said 
projects  or  the  controlling  and  preponderant  pur- 
poses to  be  served  by  them." 

The  converse  of  the  above-stated  proposition  must 
follow — that  uses  primarily  '^ military  or  naval"  re- 
main so  notwithstanding  that  the  use  may  involve 
some  incidental  or  secondary  civilian  aspects  or  con- 
siderations. Appellee  has  established  the  right  to  land 
grant  deductions  with  respect  to  all  of  the  shipments 
of  the  motor  benzol.  P]ven  if  a  court  could  assume 
that  any  of  the  participating  war  instrumentalities, 
agencies,  departments  and  board  of  the  United  States 
might  have  envisaged  at  the  time  of  the  transporta- 
tion of  the  motor  benzol  that  so  small  a  portion 
(13.4%)  of  the  industrial  pure  benzol  processed  from 
the  motor  benzol  might  ultimately  find  its  way  into 
civilian  uses  under  allocations  of  the  War  Production 
Board,  nevertheless  it  is  submitted  that  the  ''con- 
trolling and  preponderant"  military  or  naval  pur- 
poses so  far  predominated  over  such  an  eventual 
minor  civilian  use,  that  the  Court  on  the  record  should 
hold  that  nil  shipments  of  the  motor  benzol  were 
moving  "for  militaiy  or  naval  use",  and  were  "mili- 
tary or  naval"  in  cliaracter.  This  is  particularly  true 
in  view  of  the  fact  that  any  civilian  use  of  both  motor 
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benzol  and  synthetic  rubber  was,  at  all  times  perti- 
nent here,  only  the  use  permitted  under  war-time  con- 
servation orders  designed  strictly  to  limit  civilian  use 
thereof  for  purposes  best  designed  to  further  defense 
and  war.  To  illustrate,  on  April  20,  1942,  Conserva- 
tion Order  No.  M-137  was  issued  by  the  Director  for 
Industry  Operations  of  the  War  Production  Board 
(7  F.  R.  2944,  Tr.  41).  This  order  related  to  benzol, 
imposed  restrictions  upon  the  use  and  delivery  of 
benzol,  and  taking  effect  immediately,  began  with  the 
words:  ''the  fulfillments  of  requirements  for  the  de- 
fense of  the  United  States  has  created  a  shortage  in 
the  supply  of  henzene  (benzol)  for  defense,  for  pri- 
vate account  and  for  export;  and  the  following  order 
is  deemed  necessary  and  appropriate  in  the  public 
interest  and  to  promote  the  7iational  defense."  Amend- 
ments to  this  order  were  made  on  June  1,  1942,  July 
23,  1943,  and  June  1,  1944,  imposing  further  restric- 
tions on  the  use,  delivery,  and  acceptance  of  delivery 
of  benzol  (Tr.  41).  Similar  conservation  orders  were 
designed  to  limit  civilian  uses  of  synthetic  rubber 
strictly  to  uses  best  designed  to  further  the  prosecu- 
tion of  the  war  (Code  of  Federal  Regulations,  Title 
32,  Chap.  9,  Part  938,  issued  December  31,  1941; 
amended  by  P.  M.  2016,  January  2,  1942;  order  as 
amended  January  22,  1943,  T-1663;  General  Prefer- 
ence Order  No.  M-13  revoked  and  superseded  July  1, 
1943,  by  Rubber  Order  R-1). 
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PART  rv. 

SOME  THEORIES  OF  APPELLANT. 

In  conclusion,  we  seek  to  epitomize  some  of  appel- 
lant's theories  expressed  ov  implied,  and  to  make  brief 
comment  thereon. 

(1)     Appellant  contends,  that  at  the  time  of  trans- 
portation the  motor  benzol  stood  in  the  name  of  De- 
fense Supplies  and  therefore  was  not  "property  of 
the  United  States'',  because  Defense  Supplies  was  an 
entity  separate  and  distinct  from  the  United  States 
and  from  its  departments  or  boards.  Any  such  conten- 
tion is  beside  the  point  at  issue.    As  stated  by  this 
Circuit  Court  of  Appeals  (King  County  v.  U.  S.  Ship- 
ping Board  (mpra))  ''here  we  are  dealing  with  the 
status  of  the  property",  the  status  of  the  corporate 
entity  is  another  subject.   iVppellant  gives  no  heed  to 
the  necessities  and  conveniences  of  actual  possession 
and   custody  of   such   property,   notwithstanding   the 
determination  of  our  Supreme  Court  {United  States 
V.  County  of  Allegheny  (supra)),  that  after  all   oui* 
Government  is  an  abstraction   and  its  possession  of 
property  largely  constructive,  with  the  actual  posses- 
sion  and   custody  of  Government  property  in   some 
agency  of  the  Ignited  States,  be  such  agency  either  a 
natural    person    or    a    Government    created    entity, 
neither   of   which   is   or   can   be   the   United   States. 
Though  ai)pellant  cites  several  cases,  it  does  not  men- 
tion  a   case   holding   that   property   standing   in   tlie 
name  of  a  corporate  instrumentality  of  the  Ignited 
States  is  not  tlie  "pi'()))ei'ty   of  tlic  United   States", 
where  such  issue  was  directly  raised  and  determined. 
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Of  course,  appellant  may  not  deny  that  the  United 
States  in  carrying  out  its  enumerated  powers  has  the 
right  to  clothe  its  activities  in  corporate  form. 

(2)  In  similar  vein,  appellant  contends  that  prop- 
erty, such  as  the  motor  benzol,  standing  in  the  name 
of  a  corporate  instrumentality,  such  as  Defense  Sup- 
plies, is  not  '^property  of  the  United  States"  within 
the  purview  of  the  Transportation  Act  of  1940,  be- 
cause in  some  Acts  Congress  has  recognized  a  distinc- 
tion between  the  United  States  and  its  corporate  in- 
strumentality. In  support  of  this  contention,  appel- 
lant suggests  that  there  are  various  Acts  of  Congress 
in  which  there  was  placed  afte]-  the  term  '^  United 
States"  other  terms  specifically  designed  to  include 
or  exclude  corporate  instrumentalities  of  the  United 
States.  Appellant  thereby  seeks  to  say  that  whenever 
Congress  has  intended  that  the  term  ''United  States" 
should  include  governmental  corporate  instrumentali- 
ties. Congress  has  used  apt  words  to  indicate  such 
intention.  First  of  all,  when  enacting  Section  321  of 
the  Transportation  Act  of  1940,  Congress  acting  under 
the  threat  of  an  all-out  war  had  in  mind  the  very 
subject  of  ''property"  for  defense  and  war.  Congress 
not  only  knew  the  use  in  the  first  World  War  of  gov- 
ernmental corporate  instrumentalities  to  facilitate  the 
fmictions  of  Government  during  war,  but  Congress 
had  just  enacted  a  law  (Section  5d  (3)  R.F.C.  Act) 
to  create  these  very  corporate  instrumentalities  for 
defense  and  wai*.  Congress  also  knew  the  existence 
of  numerous  decisions  directly  holding  that  property 
standing  in  the  name  of  such  war-time  corporate  in- 
strumentalities   is    the    "property    of    the    United 
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States".  There  was  no  need  to  express  such  law  of 
the  land  in  Section  321  of  the  Transportation  Act. 
In  many  of  the  Acts  cited  by  appellant,  it  was  neces- 
sary for  the  Congress  to  make  added  mention  of  such 
govermnent  agencies  by  reason  of  their  corporate 
nature.  From  this  very  corporate  nature  flow  legal 
consequences,  which  Congress  may  desire  either  to  use 
or  to  obviate  by  special  statutory  provisions,  as  occa- 
sion may  require.  Indeed,  if  corporate  instrumen- 
talities could  in  no  respect  function  differently  than 
the  natural  human  agencies  of  the  United  States, 
there  would  be  scant  reason  to  utilize  the  corporate 
form,  as  Congress  had  just  done,  for  executing  gov- 
ernmental powers  in  and  for  war. 

(3)  Appellant  contends  that  the  motor  benzol  was 
not  "military  or  naval  property"  moving  for  '^nili- 
tar}^  or  naval  use",  upon  divers  suggestions,  including 
the  fact  that  the  motor  benzol  at  the  time  of  trans- 
portation was  not  in  its  then  form  suitable  for  mili- 
tary or  naval  use,  because  so  many  things  had  to  be 
done  therewith  and  added  thereto.  Ap])ellant  does  not 
mention  the  decision  of  July  8  in  Northern  Pacific 
Railway  v.  United  States  (supra)  which  likely  was 
not  known  to  appellant.  But  appellant  does  know  the 
stipulated  facts  and  all  the  inferences  reasonably  de- 
ducible  therefrom,  and  found  below.  War  and  its 
contem])lation  not  only  created  Defense  Supplies  "in 
order  to  aid  the  Government  of  the  I"'^nited  States  in 
its  national-defense  program",  but  war  and  its  con- 
templation created  tlie  \'ei-y  ('(tngressioiial  jjiovisioii 
under  wliicli  Defense  Supplies  was  born  to  ))ui'cliase 
and  transport  supplies  required  in  the  manufacture 
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of  supplies   necessary   to   the   national   defense,   all- 
inclusive  and  including  motor  benzol  so  necessary  for 
the  manufacture  of  100   high   octane   and  synthetic 
rubber,  so  necessary  for  war.   Four  months  after  our 
country  was  at  war,  and  before  the  very  first  act  of 
Defense  Supplies  in  relation  to  the  motor  benzol,  its 
resolutions  later  amended,  there  was  the  Reid-War 
Production  Board  war  program  for  the  purchase  of 
the  motor  benzol  "through  Defense   Supplies",  "as 
quickly  as  practicable",  "to  be  allocated  for  defense 
l^urposes",  because  "immediate  action  is  imperative", 
so  that  "this  benzol  will  be  available  for  synthetic 
rubber  and  aviation  gasoline".    It  is  to  be  remem- 
bered that  the  war  program  for  benzol  was  national 
in  scoi:)e  and  that  our  benzol  here  is  but  a  small  part 
of  the  whole  (see  War  Production  Board  allocation 
to  Defense  Supplies  for  one  month  only,  .Tr.  63-64). 
Before  any  purchase  of  the  motor  benzol  by  Defense 
Supplies,  there  first  was  an  allocation  therefor  made 
by  War  Production  Board.    From  its  transportation 
under  Government  Bills  of  Lading  marked  ' '  For  Mili- 
tary Use",  every  step  taken  with  reference  to  the 
motor  benzol  was  strictly  under  the  control  of  the 
United  States,  acting  only  for  war  and  solely  by  and 
through  its  war  agencies  such  as  War  Production 
Board,  Petroleum  Administration  for  War,  Office  of 
Rubber  Director,  Aviation  Petroleum  Products  Allo- 
cations Committee,  including  both  the  War  Depart- 
ment and  the  Navy  Department  with  their  three  con- 
tracts with  Defense   Supplies   proclaiming  that  the 
execution  and  provisions  of  these  contracts  are  deemed 
necessary,  for  ^'the  effective  and  successful  prosecu- 
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tion  of  the  war'',  and  all  for  no  other  possible  pur- 
pose than  the  production  of  aviation  gasoline  and 
synthetic  rubber  for  war-use.  Thus,  the  benzol  in- 
volved in  this  case  was  at  all  times  subject  to  special 
war  controls  to  channel  it  as  ''military  or  naval  prop- 
erty" directly  into  "military  or  naval  use".  It  can 
hardly  be  argued  that  if  either  the  War  Department 
or  Navy  Department  itself  acquired  and  transported 
select  lumber  to  be  thereafter  processed  and  fabri- 
cated into  gun  stocks,  to  be  added  in  turn  to  many 
other  components  and  parts  and  thus  made  into  rifles, 
that  the  lumber  so  acquired  and  ti-ansported  was  not 
"military  or  naval"  in  character  or  that  its  proposed 
use  was  not  "military  or  naval".  The  programmed 
and  actual  use  of  the  benzol,  as  a  component  of  avia- 
tion gasoline  and  synthetic  rubber  to  be  used  in  the 
direct  prosecution  of  the  war,  determines  both  its 
"military  or  naval"  character  and  the  "military  or 
naval  use"  for  which  it  was  transported.  Appellant 
does  concede  the  "military  or  naval"  character  of 
synthetic  rubber  and  aviation  gasoline  when  and  if 
in  the  hands  of  Army  and  Navy,  but  we  are  left  to 
wonder  how  such  "military  or  naval  property"  would 
reach  such  hands,  without  the  benzol.  Appellant  does 
also  state  (a.b.  42)  that  the  benzol  was  at  most  a 
strategic  or  critical  material  for  use  in  connection 
with  other  materials  in  the  manufacture  or  ])roduc- 
tion  of  components,  used  with  other  materials  for  the 
production  and  mamifacture  of  such  "Diilitaiy  or 
naval  |)roperty"  as  aviation  gasoline  and  synthetic 
rubber.  , 
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(4)  Appellant  likewise  contends  that,  no  matter 
where,  when  or  why  the  motor  benzol  was  processed 
into  aviation  gasoline  and  synthetic  rubber,  the  motor 
benzol  could  not  be  "military  or  naval  property"  un- 
less and  mitil  the  products  therefrom  actually  reached 
the  hands  of  Army  or  Navy,  under  Congressional  ap- 
propriations therefor.  Such  suggestions  are  to  con- 
tend that  Congress  in  using  the  term  ''United  States" 
in  the  Transportation  Act  of  1940,  intended  to  limit 
such  term  to  two  executive  departments,  the  War  De- 
i:)artment  and  the  Navy  Department.  On  the  contrary, 
Congress  in  its  wisdom  had  no  such  intention,  because 
Congress  did  not  fail  to  vision  that  the  United  States 
w^ould  o^vn  and  possess,  as  it  did  own  and  possess, 
property  military  or  naval  in  character,  otherwise 
than  solely  through  its  War  and  Navy  Departments. 
The  programmed  and  actual  use  of  the  motor  benzol 
was  financed  by  the  United  States,  and  not  otherwise. 
In  the  Act  whereunder  Defense  Supplies  was  created 
to  aid  the  Govermnent  of  the  United  States  in  its 
national-defense  program,  Congress  made  proAdsion 
for  the  funds  of  Defense  Supplies  and  like  war-enti- 
ties. 

(5)  Sorely  pressed  to  advance  something  tenable, 
appellant  suggests  inferential  ly  that  benzol  is  found 
to  be  the  subject  of  stereotyped  conservation  orders 
of  w^ar-time  administrative  boards  like  so  many  non- 
military  or  non -naval  items,  and  that  benzol  conse- 
quently w^as  during  war  in  the  same  category  of  cocoa 
(a.b.  51)  and  of  tea  bags  or  tea  balls  (a.b.  53).  This 
sequitur  is  a  bit  broader  than  its  premises,  and  it 
hides  from  the  stipulated  facts. 
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CONCLUSION. 

In  conclusion,  it  is  submitted  that: 

1.  The  motor  benzol  at  the  time  of  its  transpor- 
tation was  ''property  of  the  United  States"  within 
the  meaning  of  Section  321  (a)  of  the  Transportation 
Act  of  1940. 

2.  The  motor  benzol  at  the  time  of  its  transpor- 
tation was  "military  or  naval  property  of  the  United 
States  moving-  for  military  or  naval  use"  within  the 
meaning  of  Section  321  (a)  of  the  Transportation 
Act  of  1940. 

3.  Appellee,  Reconstruction  Finance  Corporation, 
is  entitled  to  the  benefits  of  land-grant  deductions 
with  respect  to  all  of  the  shipments  of  motor  benzol, 
under  the  provisions  of  Section  321  (a)  of  the  Trans- 
portation Act  of  1940,  and  that,  for  this  reason  noth- 
ing is  due  appellant,  and  the  judgment  should  be 
affirmed. 

Dated,  San  Francisco,  California, 
September  6, 1946. 

Respectfully  submitted, 
Louis  V.  Crowley, 
H.  Rowan  Gaither,  Jr., 
CooLEY,  Crowley,  Gaither  &  Dana, 
Attorneys  for  Appellee. 


(Appendices  A,  B  and  C  Follow.) 
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Appendix  A 

Section  321  of  the  Transportation  Act  of  1940  (49 
U.S.C.A.,  Sec.  65  in  1945  Cunmlative  Annual  Pocket 
Part,  page  77)  provides: 

"Sec.  65.  Government  Traffic;  Rates. 
(a)  Notwithstanding  any  other  provision  of 
law,  but  subject  to  the  provisions  of  sections  1  (7) 
and  22  of  this  title,  as  amended,  the  full  appli- 
cable commercial  rates,  fares,  or  charges  shall  be 
paid  for  transportation  by  any  common  carrier 
subject  to  chapters  1,  8,  and  12  of  this  title  of 
any  persons  or  property  for  the  United  States, 
or  on  its  behalf,  except  that  the  foregoing  provi- 
sion shall  not  apply  to  the  ti-ansportation  of  mili- 
tary or  naval  property  of  the  United  States  mov- 
ing for  military  or  naval  and  not  for  civil  use 
or  to  the  transportation  of  members  of  the  mili- 
tary or  naval  forces  of  the  United  States  (or  of 
property  of  such  members)  when  such  members 
are  traveling  on  official  duty ;  and  the  rate  deter- 
mined by  the  Interstate  Commerce  Commission 
as  reasonable  therefor  shall  be  paid  for  the  trans- 
portation by  railroad  of  the  United  States  mail: 
Provided,  However,  That  any  carrier  by  railroad 
and  the  United  States  may  enter  into  contracts 
for  the  transportation  of  the  United  States  mail 
for  less  than  such  rate:  Provided  Further,  That 
section  5  of  Title  41  shall  not  hereafter  be  con- 
strued as  i-equiring  advertising  for  bids  in  con- 
nection with  the  ])rocurement  of  trans])ortation 
services  when  the  services  re(iuired  can  be  pro- 
cured from  any  coninion  carrier  lawfully  operat- 
ing in  the  territory  where  such  services  are  to  be 
performed. 
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(b)  If  any  carrier  by  railroad  furnishing  such 
transportation,  or  an}^  predecessor  in  interest, 
shall  have  received  a  grant  of  lands  from  the 
United  States  to  aid  in  the  construction  of  any 
part  of  the  raih'oad  operated  by  it,  the  provisions 
of  law  with  resi)ect  to  compensation  for  such 
transportation  shall  continue  to  apply  to  such 
transportation  as  though  subsection  (a)  of  this 
section  had  not  been  enacted  until  such  carrier 
shall  file  with  the  Secretary  of  the  Interior,  in 
the  form  and  manner  prescribed  by  him,  a  release 
of  any  claim  it  may  have  against  the  United 
States  to  lands,  interests  in  lands,  compensation, 
or  reimbursement  on  account  of  lands  or  interests 
in  lands  which  have  been  granted,  claimed  to  have 
been  granted,  or  which  it  is  claimed  should  have 
been  granted  to  such  carrier  or  any  such  prede- 
cessor in  interest  under  any  grant  to  such  carrier 
or  such  predecessor  in  interest  as  aforesaid.  Such 
release  must  be  filed  within  one  year  from  Sep- 
tember 18,  1940." 
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Appendix  B 

The  Act  of  June  7,  1924   (10  U.S.C.A.,  Sec.  1375, 
page  237)  provides: 

"Sec.  1375.  C'hakges  fou  Transportation  by 
Land-Ctrant  Railroads  Subject  to  Regulations 
BY  Congress.  Payment  shall  be  made  at  such 
rates  as  the  Secretary  of  War  shall  deem  just  and 
reasonable  and  shall  not  exceed  50  ])er  centum  of 
the  full  amount  of  compensation,  computed  on  the 
basis  of  the  tariff  or  lower  special  rates  for  like 
transportation  performed  for  the  i)ublic  at  large, 
for  the  transportation  of  property  or  troops  of 
the  United  States  over  any  railroad  which  under 
land-grant  acts  was  aided  in  its  construction  by 
a  grant  of  land  on  condition  that  said  railroad 
shall  be  and  remain  a  public  highway  for  the  use 
of  the  United  States,  and  for  which  adjustment 
of  compensation  is  required  in  accordance  with 
decisions  of  the  Supreme  Court  construing  such 
land-grant  acts,  or  over  any  railroad  which  was 
aided  in  its  construction  by  a  grant  of  land  on 
condition  that  such  railroad  should  be  a  i)ost 
route  and  military  road,  subject  to  such  regula- 
tions as  Congress  may  impose  restricting  the 
charge  for  such  Government  transportation,  and 
such  pajTTient  shall  be  accepted  as  in  full  for  all 
demands  for  such  service." 
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Appendix  C 

Section  5d  (3)  of  the  Reconstruction  Finance  Cor- 
poration Act,  as  amended  (15  U.S.C.A.,  Sec.  606b  (3), 
1945  Cumulative  Annual  Pocket  Part,  pp.  164  and 
165),  provides: 

"In  order  to  aid  the  Government  of  the  United 
States  in  its  national -defense  program,  the  Cor- 
poration is  authorized 

******* 

(3)  When  requested  by  the  Federal  Loan  Ad- 
ministrator, with  the  approval  of  the  President, 
to  create  or  organize,  at  any  time  prior  to  July  1, 
1943,  a  corporation  or  corporations,  with  power 
(a)  to  produce,  acquire,  carry,  sell,  or  otherwise 
deal  in  sti-ategic  and  critical  materials  as  defined 
by  the  President ;  (b)  to  purchase  and  lease  land, 
purchase,  lease,  build,  and  expand  plants,  and 
purchase  and  produce  equipment,  facilities,  ma- 
chinery, materials,  and  supplies  for  the  manufac- 
ture of  strategic  and  critical  materials,  arms,  am- 
munition, and  implements  of  war,  any  other  ar- 
ticles, equipment,  facilities,  and  supplies  neces- 
sary to  the  national  defense,  and  such  other  ar- 
ticles, equipment,  supplies,  and  materials  as  may 
be  required  in  the  manufacture  or  use  of  any  of 
the  foregoing  or  otherwise  necessary  in  connec- 
tion therewith;  *  *  *  (g)  to  take  such  other 
action  as  the  President  and  the  Federal  Loan  Ad- 
ministrator may  deem  necessary  to  expedite  the 
national-defense  program,  but  the  aggregate 
amomit  of  the  funds  of  the  Reconstruction  Fi- 
nance Corporation  which  may  be  outstanding  at 
any  one  time   for  carrying  out   this   clause    (g) 


shall  not  exceed  $200,000,000:  *  *  *  The  Cor- 
poration may  make  loans  to,  or  j)iirchase  the  capi- 
tal stock  of,  any  such  corporation  for  any  pur- 
pose within  the  j^owers  of  the  Corporation  as 
above  set  forth  related  to  the  national-defense 
program,  on  such  terms  and  conditions  as  the 
Corporation  may  determine." 
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No.  11,352 

United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Southern  Pacific  Company,  a  corpora- 
tion, 

Appellant, 
vs. 

Reconstruction    Finance    Corporation, 
a  corporation, 

AppeUee. 


REPLY  BRIEF  FOR  APPELLANT 


APPELLEE'S  SUMMARY  OF  CASE 
(Appellee's  Brief,  Pages   1-8) 

The  facts  are  stipulated  and  so  the  Court  in  its  con- 
sideration of  this  case  can  refer  to  the  complete  text  of  the 
Stipulation  of  Facts  and  the  exhibits  attached  thereto. 
Any  restatement  of  the  facts  in  the  interest  of  brevity, 
whether  made  by  Appellant  or  by  Appellee,  may  give 
rise   to   implications   not   justified   by   the   complete   text, 
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or  may  not  portray  adequately  and  correctly  the  situation 
as  presented  therein.  A  few  examples  will  serve  to  empha- 
size this  and  the  necessity  of  referring  to  the  complete 
text. 

On  page  2  of  Appellee's  brief  it  is  stated  that  ''The 
transportation  of  the  motor  benzol  was  on  government 
bills  of  lading,  and  every  bill  of  lading  was  marked 
'For  Militanj  Use'  '\  The  record  (Tr.  41,  43)  shows 
that  these  bills  of  lading  were  prepared  and  furnished 
by  the  agent  of  Defense  Supplies  Corporation  (herein- 
after referred  to  as  Defense  Supplies)  under  instruc- 
tions from  Defense  Supplies  to  mark  on  all  of  said 
bills  of  lading  ''For  Military  Use."  Thus,  Defense  Sup- 
plies put  on  each  bill  of  lading  prepared  and  furnished 
by  it  a  self-serving  statement  as  a  basis  for  claiming  the 
right  to  make  land-grant  deductions.  As  said  in  Louis- 
ville &  Nashville  R.R.  v.  United  States,  267  U.S.  395,  398, 
69  L.Ed.  678:  "But  the  mere  use  of  government  forms 
of  bills  of  lading  is  not  conclusive  on  the  question  of 
ownership  of  propert}^  at  the  time  of  transportation  and 
does  not  give  the  United  States  the  right  of  transporta- 
tion at  land-grant  rates."  Likemse,  the  fact  that  Defense 
Supplies  put  the  words  "For  Military  Use"  on  the  bills 
of  lading  did  not  make  the  property  military  property 
at  the  time  of  its  transportation  or  make  its  movement 
at  that  time  a  movement  for  military  use. 

Beginning  at  the  bottom  of  page  4  of  Appellee's  brief 
it  is  stated  that  "On  April  2,  1942,  the  War  Production 
Board  in  writing  (Tr.  35)  recommended  that  Defense 
Supplies  purchase  (as  a  commencement)  50,000,000  gallons 
of  motor  benzol  for  essential  use  in  the  synthetic  rubber 
program  for  manufacture  of  styrene..  and  also  for  essential 
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use  as  an  addition  to  100  octane  gasoline,  either  as  benzol 
or  as  a  derivative  of  benzol."  The  record  shows  that  the 
War  Production  Board  recommended,  insofar  as  Defense 
Supplies  was  concerned,  the  purchase  of  50,000,000  gallons 
of  motor  benzol  for  the  purpose  of  creating  a  stockpile 
of  that  material    (Tr.  35-40). 

Beginning  at  the  bottom  of  page  6  of  Appellee's  brief 
it  is  stated:  "Thus,  9.66%  of  the  original  motor  benzol 
was  used  in  the  production  of  rubber  products  for  Army 
and  Navy  in  and  for  war."  The  Stipulation  contains 
the  statement  (Tr.  50)  :  "9.66%  of  the  motor  benzol  was 
used  in  the  production  of  rubber  products  sold  to  the 
Army  and  Navy  for  their  uses"  and  not  that  contained 
in  Appellee's  brief. 

In  other  parts  of  the  brief  reference  to  the  complete 
text  of  the  Stipulation  of  Facts  and  the  exhibits  thereto 
is  necessary  in  order  to  get  the  complete  picture.  Thus, 
beginning  on  page  33  of  Appellee's  brief  it  is  stated  that 
"they  [supply  contracts]  provided  that  certificates  of 
inspection  be  delivered  to  authorized  representatives  of 
the  War  and  Navy  Departments;  and  officials  and  em- 
ployees of  the  War  and  Navy  Departments  were  made 
agents  of  Defense  Supplies  to  accept  delivery  of  the 
aviation  gasoline."  The  situation  here  was  that  Defense 
Supplies  had  contracts  with  oil  companies  for  the  purchase 
of  aviation  gasoline  of  a  certain  quality,  and  Defense 
Sui)plies  had  entered  into  a  contract  for  sale  of  gasoline 
of  the  same  quality  to  the  Army  and  Navy.  The  contracts 
of  Defense  Supplies  with  the  oil  companies  provided  for 
inspection  of  the  gasoline  to  determine  whether  it  was 
of  the  required  quality  or  not,  and  it  was  further  provided 
that    the   certificates    of   inspection    "shall    be    issued    in 


4 

five  counterparts,  one  set  of  which  shall  be  delivered 
forthwith  to  the  authorized  officer  or  employee  of  the 
War  or  Navy  Departments"  (Tr.  115-116  and  145-146), 
purchasers  from  Defense  Supplies  of  the  same  quality 
of  aviation  gasoline  which  Defense  Supplies  was  pur- 
chasing from  the  oil  companies.  In  fact,  the  terms  of  the 
contract  under  which  the  Army  and  Navy  purchased 
gasoline  from  Defense  Supplies  required  that  the  Army 
and  the  Navy  be  furnished  with  a  copy  of  the  inspection 
certificates  (Tr.  165).  It  is  true  that  the  proper  officers 
and  employees  of  the  War  and  Navy  Departments,  or 
either  of  them,  were  made  agents  of  Defense  Supplies  to 
accept  delivery  of  the  aviation  gasoline,  but  that  did  not 
constitute  delivery  to  the  Army  and  Navy.  After  they 
had  accepted  delivery  for  Defense  Supplies,  delivery  was 
then  made  to  the  Army  and  Navy  (Tr.  162,  172,  173). 

On  page  8  of  Appellee's  brief  it  is  stated  ''The  afore- 
said summary  presents  ultimate  facts  found  below  on  the 
stipulated  evidence,  and  the  evidentiary  facts  will  be 
detailed  in  our  argument."  The  facts  as  set  forth  in 
Appellee's  "Summary  of  Case"  are  not  the  ultimate 
facts  as  found  by  the  Court  below  on  the  stipulated  evi- 
dence but  are  taken  from  or  based  on  the  Stipulation  of 
Facts.  The  findings  of  fact  by  the  Court  below  are  set 
out  on  pages  208  to  213,  both  inclusive,  of  Transcript 
of  Record. 


5 
THE    TRANSPORTATION   ACT    OF    1940.     ITS   HISTORY 
AND   CONSTRUCTION. 

(Appellee's  Brief,  Pages  8-12) 

In  construing  Section  321,  Title  III,  Part  II  of  the 
Transportation  Act  of  1940,  it  is  not  necessary  to  refer 
to  cases  dealing  with  acts  involving  facts  and  circum- 
stances different  from  those  prevailing  in  this  case 
because  the  Supreme  Court  of  the  United  States  has 
stated  the  rule  of  construction  to  be  applied.  That  Court 
has  held  that  a  contract  resulted  when  the  railroads  con- 
structed their  lines  under  the  proposals  made  by  the 
United  States  in  the  land-grant  Acts.  In  United  States 
V.  Galveston  etc.  Ry.  Co.,  279  U.S.  401,  73  L.Ed.  760 
(cited  by  Appellee  p.  10)  the  Court  held  (p.  404)  ''the 
terms  of  the  obligation  are  to  be  sensibly  and  fairly  read 
according  to  the  words  employed  and  not  expanded  or 
restricted  by  construction." 

In  Lake  Superior  &  M.  R.R.  Co.  v.  United  States,  93 
U.S.  442,  23  L.Ed.  965,  the  Court  held  (p.  454) : 

'  *  It  might  be  very  convenient  for  the  Government  to 
have  more  rights  than  it  has  stipulated  for;  but 
we  are  on  a  question  of  construction,  and  on  this 
question  the  usus  loquendi  is  a  far  more  valuable 
aid  than  the  inquiry  what  might  be  desirable." 

The  proposal  made  by  the  United  States  in  Section 
321  became  a  contract  upon  acceptance  by  the  carriers 
and  "the  terms  of  the  obligation  are  to  be  sensibly  and 
fairly  read  according  to  the  words  employed  and  not 
expanded  or  restricted  by  construction."  Under  the  terms 
of  this  contract  the  obligation  of  land-grant  aided  carriers 
under  the  land-grant  Acts  was,  to  some  extent,  contracted 
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or  made  less  burdensome  in  that  the  right  of  the  United 
States  to  make  deductions  from  tariff  rates  for  the  trans- 
portation of  government  property  was  limited  to  the 
transportation  of  ''military  or  naval  property  of  the 
United  States  moving  for  military  and  naval  and  not  for 
civil  use."  On  the  other  hand,  the  obligation  was  ex- 
panded to  make  land-grant  deductions  applicable  to  the 
transportation  of  the  property  of  the  members  of  the 
military  and  naval  forces  of  the  United  States  when  such 
members  are  traveling  on  official  duty.  Prior  to  the 
passage  of  the  Transportation  Act  of  1940,  it  had  been 
held  in  United  States  v.  Galveston  etc.  Ry.  Co.,  supra, 
that  the  right  of  the  United  States  to  make  land-grant 
deductions  was  not  applicable  to  the  transportation  of 
the  property  of  members  of  the  armed  forces  of  the  United 
States  traveling  on  official  duty. 

In  addition  to  the  expansion  of  the  obligation  of  land- 
grant  carriers,  they,  including  Appellant,  released  to  the 
United  States  certain  claims  under  the  land-grant  Acts. 
While  Appellee  apparently  seeks  to  leave  the  impression 
that  the  claims  released  were  not  substantial,  the  Secretary 
of  the  Interior,  who  was  given  supervision  by  Section 
321(b)  of  these  releases  for  the  Government,  apparently 
thought  differently.  See  official  press  release  of  Depart- 
ment of  Interior,  made  just  after  approval  of  the  releases 
filed  by  Southern  Pacific  Company  and  its  subsidiaries, 
included  in  Appendix  hereto. 
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THE  MOTOR  BENZOL  WAS  NOT  AT  THE  TIME  OF  ITS  TRANS- 
PORTATION    ''PROPERTY     OF     THE     UNITED     STATES", 
WITHIN   THE   MEANING    OF   SECTION   321(a)    OF    TITLE 
in,  PART  II  OF  THE  TRANSPORTATION  ACT  OF   1940. 

(Appellee's    Brief,    Pages    13-27) 

The  heading  on  page  13  of  Appellee's  brief  is:  ''THE 
MOTOR  BENZOL,  NAKED  LEGAL  TITLE  TO  WHICH 
AT  THE  TIME  OF  ITS  TRANSPORTATION  WAS  IN 
THE  NAME  OF  A  CORPORATE  INSTRUMENTALITY 
OF  THE  UNITED  STATES,  SUCH  AS  DEFENSE 
SUPPLIES  CORPORATION,  WAS  'PROPERTY  OF 
THE  UNITED  STATES'  WITHIN  THE  MEANING  OF 
PARAGRAPH  (A)  OF  SECTION  321  OF  THE  TRANS- 
PORTATION ACT  OF  1940,  AND  THE  UNITED 
STATES  WAS  THE  REAL  AND  BENEFICIAL 
OWNER  THEREOF." 

There  is  no  evidence  whatever  that  Defense  Supplies 
held  only  the  naked  legal  title  to  the  motor  benzol  at 
tlie  time  of  its  transportation.  On  the  contrary,  it  is 
alleged  in  the  Answer  filed  by  Defense  Supplies  (Tr. 
27)  and  agreed  in  the  Stipulation  of  Facts  that  at  the 
times  of  said  transportation  said  motor  benzol  was  pur- 
chased and  owned  by  and  was  the  property  of  Defense 
Supplies  (Tr.  42).  Attention  is  called  to  the  fact  that 
under  the  provisions  of  the  Charter  of  Defense  Supplies 
its  stockholder  was  not  "liable  for  the  debts,  contracts, 
or  engagements  of  the  corporation  except  to  the  extent 
of  unpaid  stock  subscriptions"    (Tr.   56). 

The  cases  cited  by  Appellee  in  support  of  its  position 
that  the  property  of  Defense  Supplies  was  the  property 
of  the  United  States,  are  based  upon  principles  different 
from  those  involved  in  this  case  and  serve  to  emphasize 
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that  those  eases  are  not  properly  applicable  to  this  case. 
One  case  cited  by  Appellee  (p.  22)  is  Cherry  Cotton  Mills, 
Inc.  V.  United  States,  59  F.  Supp.  122.  Here  we  refer 
to  the  decision  (March  25,  1946)  of  the  Supreme  Court 
of  the  United  States  in  that  case,  in  Supreme  Court  L.  Ed. 
Advance  Opinions  Vol.  90-11,  p.  704.  Cherry  Cotton 
Mills,  which  was  indebted  to  R.F.C.,  sued  the  United  States 
for  processing  and  floor  taxes  paid  by  the  Company  under 
the  Agricultural  Adjustment  Act.  It  was  held  that  the 
United  States  could  counterclaim  in  the  suit  against  it  for 
the  amount  due  by  Cherry  Cotton  Mills  to  R.F.C.  That 
decision  involved  the  construction  of  the  statute  which 
permits  the  United  States  to  counterclaim  in  suits  brought 
against  it,  and  was  based  on  the  ground  as  stated  by 
the  Court  that  *' Every  reason  that  could  have  prompted 
Congress  to  authorize  the  Government  to  plead  counter- 
claims for  debts  owed  to  any  of  its  other  agencies  applies 
with  equal  force  to  debts  owed  to  R.F.C."  The  Court, 
however,  pointed  out  that  the  Government's  right  to 
counterclaim  rested  on  different  principles  from  those 
involved  in  such  cases  as  this  one.    The  Court  said: 

''Nor  is  this  Congressionally  granted  power  to 
plead  a  counterclaim  to  be  reduced  because  in  other 
situations  and  with  relation  to  other  statutes,  we  have 
applied  the  doctrine  of  Governmental  immunity  or 
priority  rather  strictly.  The  Government  here  sought 
neither  immunity  nor  priority.  Its  right  to  counter- 
claim rests  on  different  principles,  one  of  which  was 
graphically  expressed  by  the  sponsors  of  the  Act 
of  Avhich  Section  250(2)  is  a  part:  It  is  *as  much 
the  duty  of  the  citizen  to  pay  the  Government  as  it 
is  the  duty  of  the  Government  to  pay  the  citizen.' 
59  Cong.  Globe  1674,  37th  Cong.  2d  Sess." 


The  case  of  King  County,  Washington,  et  al.  v.  U.  S. 
Shipping  Board  Emergency  Fleet  Corp.  (CCA.  9),  282 
Fed.  950,  cited  on  page  17  of  Appellee 's  brief,  needs  no  ex- 
tended comment.  In  that  case  this  Court  merely  held  that 
property  purchased  by  the  Fleet  Corporation  with  funds 
especially  appropriated  by  Congress  for  that  purpose  was 
not  subject  to  taxation  by  State  authorities  because  the 
property  so  purchased  was  that  of  the  United  States  and 
not  that  of  the  Fleet  Corporation  which  merely  held 
the  naked  legal  title  thereto.  A  like  situation  was  pre- 
sented in  U.  8.  Shipping  Board  Emergency  Fleet  Corp. 
V.  Delaware  County,  Pennsylvania  (CCA.  3),  17  F.(2d) 
40.  The  two  cases  last  referred  to  are  cited  in  the  Opening 
Brief  for  Appellant,   pages   27-29. 

About  two  months  prior  to  its  decision  in  the  King 
County,  Wash,  case,  supra,,  this  Court  in  United  States 
V.  Matthews  (CCA.  9),  282  Fed.  266,  held  that  the 
Fleet  Corporation  and  not  the  United  States  was  the 
proper  entity  to  recover  money  paid  out  by  the  Fleet 
Corporation  by  error  and  mistake. 

Appellee  also  cites  and  quotes  (p.  16)  from  the 
opinion  in  Defense  Supplies  Corporation  v.  United  States 
Lines  Co.  et  al.,  57  F.  Supp.  291.  Here  reference  is 
made  rather  to  the  decision  on  appeal  in  Defense  Sup- 
plies Corporation  v.  United  States  Lines  Co.  et  al.  (CCA. 
2),  148  F.(2d)  311.  The  Court  stated  that  the  question 
was  "whether  the  Defense  Supplies  Corporation  may 
bring  suit  against  the  United  States  under  the  Suits 
in  Admiralty  Act"  and  held  that  such  suit  could  not  be 
maintained  because  a  suit  by  Defense  Supplies  was  nothing 
more  than  an  action  by  the  United  States  against  the 
United  States.    In  other  words,  as  between  Defense  Sup- 
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plies   and   the   United    States,   its    creator,    there   is    not 
the  status  of  the  separate  corporate  entity  which  prevails 
in  other  situations. 

In  Clallam  County  v.  United  States,  263  U.S.  341,  68 
L.Ed.  328,  it  was  held  that  a  state  cannot  tax  the  prop- 
erty of  a  liquidating  corporation  which,  though  formed 
under  its  laws,  was  brought  into  existence  and  operated 
by  the  United  States  purely  as  an  instrument  of  war, 
whose  property  was  furnished,  whose  stock  and  bonds 
were  held,  and  whose  assets  realized  from  liquidation 
would  be  taken  over  by  the  United  States  alone.  The 
Court  stated  the  facts  briefly  as  follows  (p.  344) : 

''In  short  the  Spruce  Production  Corporation  was 
organized  by  the  United  States  as  an  instrumentality 
for  carrying  on  the  war,  all  its  property  was  con- 
veyed to  it  by  or  bought  with  money  coming  from 
the  United  States  and  was  used  by  it  solely  as  means 
to  that  end,  and  when  the  war  was  over  it  stopped  its 
work  except  so  far  as  it  found  it  necessary  to  go  on 
in  order  to  wind  up  its  affairs.  When  the  winding 
up  is  accomplished  there  will  be  a  loss,  but  whatever 
assets  may  be  realized  will  go  to  the  United  States. 
Upon  these  facts  immunity  is  claimed  from  taxation 
by  a  State." 

Erickson  v.  United  States,  264  U.S.  246,  68  L.Ed.  661, 
cited  by  Appellee  on  page  25,  involved  the  question 
whether  the  District  Court  had  jurisdiction  of  a  suit 
in  which  the  United  States  joined  as  plaintiff  with  United 
States  Spruce  Production  Corporation.  In  sustaining 
jurisdiction  the  Court  said   (p.  249) : 

''The  United  States  is  one  of  the  plaintiffs  and 
joined  in  the  suit  by  way  of  asserting  and  seeking 
to  enforce  a  right  in  which  it  claims  to  have  a  direct 
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and  legal  interest.  Judged  by  the  complaint,  the 
claim  made  by  the  United  States  is  not  frivolous  or 
wholly  without  support  but  is  real  and  substantial. 
In  other  words,  it  calls  for  consideration  and  deter- 
mination. This  involves  an  exercise  of  jurisdiction, 
whether  the  ultimate  decision  sustains  or  rejects  the 
claim.  Jurisdiction  is  power  to  decide  the  case  either 
way,  as  the  merits  may  require." 

The  cases  herein  referred  to  as  well  as  the  others 
cited  by  Appellee  show  that  they  involve  circumstances 
and  principles  different  from  those  here  involved.  The 
question  here  involved  is  whether  Defense  Supplies  was 
entitled  to  the  immunity  enjoyed  by  the  United  States 
under  contracts  with  land-grant  carriers  to  have  property 
transported  at  less  than  commercial  tariff  charges. 

In  Reconstruction  Finance  Corporation  v.  Menihan,  312 
U.S.  81,  85  L.Ed.  595,  the  Court,  referring  to  R.F.C.,  held: 
**  While  it  acts  as  a  governmental  agency  in  per- 
forming its  functions  (see  Pitman  v.  Home  Owners' 
Loan  Corp.  308  U.S.  21,  32,  33),  still  its  transactions 
are  akin  to  those  of  private  enterprises,  and  the  mere 
fact  that  it  is  an  agency  of  the  Government  does  not 
extend  to  it  the  immunity  of  a  sovereign." 

The  United  States  owns  all  of  the  stock  of  the  R.F.C., 
which  in  turn  owned  all  of  the  stock  of  Defense  Supplies. 
While  Defense  Supplies  may  have  acted  as  a  governmental 
agency  in  performing  its  functions,  still  its  transactions 
were  akin  to  those  of  private  enterprises  and  the  mere 
fact  that  it  was  an  agency  of  the  Government  did  not 
extend  to  it  the  immunity  of  the  sovereign  from  the  pay- 
ment of  full  commercial  rates. 
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As  said  in  Keifer  &  Keifer  v.  Reconstruction  Finance 
Corp.,  306  U.S.  381,  389,  83  L.Ed.  784: 

''Congress  may,  of  course,  endow  a  governmental 
corporation  with  the  Government's  immunity.  But 
always  the  question  is:  Has  it  done  so?" 

The  immunity  of  the  sovereign  from  the  payment  of 
taxes,  except  local  taxes  on  real  estate,  was  extended  to 
Defense  Supplies  (see  opening  brief  for  Appellant,  p. 
39).  The  privilege  of  the  sovereign  to  the  free  use  (Tr. 
56)  of  the  United  States  mails  was  extended  to  Defense 
Supplies,  but  the  immunity  of  the  sovereign  from  the 
payment  of  the  full  commercial  tariff  rates  on  the  trans- 
portation of  certain  property,  as  provided  in  the  contracts 
between  the  United  States  and  the  carriers,  was  not 
extended  to  Defense  Supplies. 

Defense  Supplies  was  created  in  pursuance  of  authority 
granted  by  Congress,  and  Congress  has  recognized  that 
there  is  a  distinction  between  property  owned  by  the 
United  States  and  that  owned  by  a  corporation  in  which 
the  United  States  owns  the  entire  outstanding  capital 
stock.  See  46  U.S.C.A.,  Sec.  741,  quoted  on  page  66  of 
Appellant's  opening  brief. 

The  cases  showing  that  Defense  Supplies  was  a  cor- 
porate entity  separate  and  distinct  from  the  United  States 
and  from  its  departments  or  boards,  and  that  the  property 
of  the  corporation  was  not  the  property  of  its  stock- 
holder (and  it  should  be  borne  in  mind  that  K.F.C.  and 
not  the  United  States  was  the  stockholder)  are  reviewed  in 
the  opening  brief  for  Appellant  (pp.  30-41).  Appellee, 
however,  in  its  brief  (pp.  26  and  45),  states  that  in  this 
case  we  are  not  dealing  with  the  status  of  the  corporate 


13 

entity  but  with  the  status  of  the  property.  The  status  of 
the  property  as  alleged  by  Defense  Supplies  in  its  Answer 
in  this  case,  and  as  agreed  in  the  Stipulation  of  Facts, 
was  that  the  motor  benzol  was  purchased  and  owned  by 
and  was  the  property  of  Defense  Supplies  at  the  time 
of  its  transportation.  There  is  neither  allegation  nor 
evidence  that  the  motor  benzol  was  purchased  with  money 
appropriated  by  Congress  for  that  purpose,  as  was  the 
case  of  the  property  involved  in  King  County,  Wash- 
ington V.  U.  S.  Shipping  Board  Emergency  Fleet  Cor- 
poration, supra,  decided  by  this  Court. 

THE  MOTOR  BENZOL  AT  THE  TIME  OF  ITS  TRANSPORTATION 
WAS  NEITHER  PROPERTY  OF  THE  UNITED  STATES  NOR 
MILITARY  OR  NAVAL  PROPERTY  OF  THE  UNITED 
STATES  AND  IT  WAS  NOT  MOVING  FOR  MILITARY  OR 
NAVAL  USE  WITHIN  THE  MEANING  OF  THAT  LAN- 
GUAGE AS  USED  IN  SECTION  321(a). 

(Appellee's   Brief,    Pages   27-44) 

In  its  opening  brief  Appellant  reviewed  the  facts  and 

authorities  showing  that  the  motor  benzol  was  not  military 

or  naval  property  of  the  United  States  (pp.  42-53) ;  that 

the  motor  benzol  was  not  at  the  time  of  its  transportation 

moving  for  military  or  naval  use   (pp.   54-56),  and  that 

the  motor  benzol  was  at  the  time   of  its  transportation 

neither   property   of   the  United   States   nor   military   or 

naval  property  of  the  United  States  and  that  it  was  not 

moving  for  military  or  naval  use  within  the  meaning  of 

that  language  as  used  in  Section  321(a)    (pp.  56-72).    It 

is  unnecessary  to  review  again  those  facts  and  authorities 

but  some  further  comment  is  desirable  in  the  light  of  the 

argument  by  Appellee. 
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The  substance  of  the  argument  for  Appellee  beginning 
on  page  27  of  its  brief  under  the  heading  ''THE  MOTOR 
BENZOL,  AT  THE  TIME  OF  ITS  TRANSPORTA- 
TION, WAS  'MILITARY  OR  NAVAL'  PROPERTY 
OF  THE  UNITED  STATES  AND  WAS  'MOVING 
FOR  MILITARY  OR  NAVAL  AND  NOT  FOR  CIVIL 
USE,'  WITHIN  THE  MEANING  OF  SECTION  321(a) 
OF  THE  TRANSPORTATION  ACT  OF  1940"  is  that 
because  the  Transportation  Act  of  1940  was  enacted 
after  the  beginning  of  World  War  II,  the  exception  con- 
tained in  Section  321(a)  providing  "except  that  the 
foregoing  provision  shall  not  apply  to  the  transportation 
of  military  or  naval  property  of  the  United  States 
moving  for  military  or  naval  and  not  for  civil  use" 
should  be  given  a  broader  interpretation  than  the  lan- 
guage used  by  Congress  justifies.  This  argument  was 
accepted  by  the  trial  court  in  this  case.  In  its  opinion, 
after  referring  to  the  outbreak  of  World  War  II  and 
its  horrors   (Tr.  206),  the  Court  said   (Tr.  207): 

"Hence,  it  is  that  a  just  and  fair  adjudication  of 
the  meaning  of  the  statute's  language  cannot  be  made 
without  considering  the  overall  effect  of  the  concept 
of  total  global  warfare." 

Such  argument  was  apparently  accepted  in  the  case  of 
Northern    Pacific    Railway    Company    v.    United    States 

(CCA.   7),    ( ),   cited  on  page   27  of  Appellee's 

brief,  in  which  the  property  was  owned  by  the  United 
States  and  not  by  one  of  its  corporations.  A  similar 
argument  w^as  made  by  the  United  States  in  United  States 
V.  Powell  (CCA.  4),  152  F.(2d)  228,  but  in  that  case 
the  Court  held  (p.  229) : 
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''The  Transportation  Act  was  passed  before  the 
Lend-Lease  Act,  22  U.S.C.A.  Sec.  411  et  seq.  Sym- 
pathies in  this  country  then  ran  strongly  against 
the  Axis  powers ;  it  was  pretty  generally  agreed  that 
we  should  help  the  enemies  of  the  Axis;  there  was 
real  fear  that  the  United  States  might  become  in- 
volved in  the  conflict;  swift  measures  for  defense 
had  to  be  perfected  on  an  extremely  wide  scale. 
Yet,  with  this  picture  before  it,  we  must  presume 
that  Congress  deliberately  used  the  words  'military 
or  naval'  in  their  generally  accepted  meaning." 

In  substance  Appellee  is  contending  that  the  exception 
contained  in  Section  321(a)  should  not  be  construed  as 
written  "except  that  the  foregoing  provision  shall  not 
apply  to  the  transportation  of  military  or  naval  property 
of  the  United  States  moving  for  military  or  naval  and  not 
for  civil  use,"  but  as  if  Congress  had  written  the  excep- 
tion as  follows: 

"except  that  the  foregoing  provision  shall  not  apply 
to  the  transportation  of  military  or  naval  property 
of  the  United  States  moving  for  military  or  naval  and 
not  for  civil  use  or  to  the  transportation  of  materials 
owned  by  Government  corporations  and  moving  for 
ultimate  sale  to  and  use  by  private  concerns  in  the 
manufacture  or  production  of  property  suitable  for 
military  or  naval  use." 

Of  course,  Congress  knew  at  the  time  it  enacted  the 
Transportation  Act  of  1940  that  World  War  II  was  being 
waged;  that  the  United  States  might  be  drawn  into  that 
war;  that  about  three  months  prior  to  the  enactment  of 
that  legislation  it  had  authorized  the  creation  of  corporate 
instrumentalities  of  the  United  States  such  as  Defense 
Supplies,  to  engage  in  the  buying  and  selling  of  strategic 
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and  critical  materials  and  in  materials  for  the  manufacture 
or  production  of  military  or  naval  property,  and  that 
less  than  a  month  prior  to  the  enactment  of  the  Trans- 
portation Act  of  1940  Defense  Supplies  had  been  created 
pursuant  to  authority  given  by  it  to  engage  in  the  buying 
and  selling  of  strategic  and  critical  materials  and  in 
materials  suitable  for  the  manufacture  of  military  or  naval 
property.  Congress,  however,  in  writing  the  exception, 
used  the  language  ''except  that  the  foregoing  provision 
shall  not  apply  to  the  transportation  of  military  or  naval 
property  of  the  United  States  moving  for  military  or 
naval  and  not  for  civil  use." 

Section  321(a)  also  shows  that  Congress  used  consider- 
able care  in  its  preparation.  Congress  enlarged  the  obliga- 
tion of  the  carriers  by  providing  that  the  right  of  the 
carriers  to  charge  the  full  commercial  rates  should  not 
apply  to  the  transportation  of  the  property  of  the  mem- 
bers of  the  military  or  naval  forces  of  the  United  States 
when  such  members  are  traveling  on  official  duty.  Had 
Congress  intended  that  the  right  of  the  carriers  to  full 
commercial  rates  under  Section  321(a)  should  not  apply 
to  the  transportation  of  materials  owned  by  Government 
corporations  moving  for  ultimate  sale  to  and  use  by 
private  concerns  in  the  manufacture  or  production  of 
property  suitable  for  military  or  naval  use,  it  would 
undoubtedly  have  used  apt  language  to  indicate  such 
intention  as  it  used  apt  language  to  indicate  that  the 
carriers  could  not  charge  the  full  commercial  rates  for 
the  transportation  of  the  property  of  members  of  the 
military  or  naval  forces  of  the  United  States  when  travel- 
ing on  official  duty. 

The  fact  that  ''any  civilian  use  of  both  motor  benzol 
and   synthetic  rubber  was,   at  all  times   pertinent  here, 
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only  the  use  permitted  under  war-time  conservation  orders 
designed  strictly  to  limit  civilian  use  thereof  for  purposes 
best  designed  to  further  defense  and  war"  (Appellee's 
brief,  pp.  43-44),  and  the  fact  that  the  War  Production 
Board  issued  Conservation  Order  No.  M-137  (7  F.E. 
2944),  imposing  restriction  upon  the  use  and  delivery  of 
benzol  and  that  Order  began  with  the  words: 

'Hhe  fulfillment  of  requirements  for  the  defense  of 
the  United  States  has  created  a  shortage  in  the  sup- 
ply of  benzine  (benzol)  for  defense,  for  private  ac- 
count, and  for  export;  and  the  following  order  is 
deemed  necessary  and  appropriate  in  the  public  in- 
terest and  to  promote  the  national  defense/' 

are  without  significance  in  determining  whether  the  motor 
benzol  was  at  the  time  of  its  transportation  military  or 
naval  property.    See  Appellant's  opening  brief   (pp.  50- 

53). 

In  the  Federal  Eegister  for  April,  1942,  alone  there  are 
43  conservation,  limitation  or  other  orders  issued  by  the 
War  Production  Board  beginning  with  language  the  same 
or  substantially  the  same  as  that  with  which  Conservation 
Order  No.  M-137  began.  For  example.  Conservation  Order 
No.  M-125  (7  F.R.  2709),  imposed  restrictions  on  sales, 
deliveries  and  cutting  of  Loofa  Sponges  as  well  as  restric- 
tions on  the  use  of  Loofa  Sponges.    This  Order  began  as 

follows : 

*'The  fulfillment  of  requirements  for  the  defense  of 
the  United  States  has  created  a  shortage  in  the  sup- 
ply of  Loofa  Sponges  for  defense,  for  private  account 
and  for  export;  and  the  following  Order  is  deemed 
necessary  and  appropriate  in  the  public  interest  and 
to  promote  the  national  defense."  (Emphasis  sup- 
plied.) 
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It  seems  unnecessary  to  argue  further  that  the  motor 
benzol  was  not  at  the  time  of  its  transportation  moving 
for  military  or  naval  use.  It  was  purchased  by  Defense 
Supplies  in  pursuance  of  a  recommendation  made  by  the 
War  Production  Board  that  a  stockpile  of  motor  benzol 
be  created.  Motor  benzol  was  purchased  by  Defense  Sup- 
plies pursuant  to  resolutions  of  its  Executive  Committee 
authorizing  the  purchase,  storage,  processing  and  dis- 
position of  the  motor  benzol  and  by-products  resulting 
therefrom. 

As  appears  from  the  exhibit  to  the  Complaint  (between 
pp.  10  and  25  of  the  Transcript)  6,226,551  pounds  of  motor 
benzol  in  the  aggregate  were  transported.  Of  this  quantity 
1,088,400  pounds,  or  about  171/2 %>  were  placed  in  storage 
over  a  year  before  Defense  Supplies  entered  into  its  first 
contract  for  the  sale  of  benzol,  that  is,  the  contract  with 
Wilshire  Oil  Company  dated  November  16,  1943  (Tr.  47) ; 
3,880,760  pounds  or  slightly  over  62%  of  the  total  quan- 
tity of  motor  benzol  were  placed  in  storage  over  seven 
months  before  the  first  contract  of  sale  was  entered  into. 
This  storage  of  the  motor  benzol  was  not  a  military  or 
naval  use,  and  its  subsequent  processing  and  sale  were  not 
military  or  naval  uses. 

Respectfully  submitted, 

C.  0.  Amjonette, 
Chaeles  W.  Burkett,  Je. 

Attorneys  for  Appellant. 

Dated  at  San  Francisco,  California, 
September  20,  1946. 

(APPENDIX  FOLLOWS) 


APPENDIX 

DEPARTMENT  OF  THE  INTERIOR 
Information  Service 

GENERAL  LAND  OFFICE 

For   Release   MONDAY,   DECEMBER   30,   1940. 

Relinquishing  the  right   of  the   Southern  Pacific  Rail- 

'  road  to  claim  more  than  2,000,000  acres  of  public  land  in 

Southern  California,  a  land  grant  claim  release  submitted 

by  that  railroad  today  was  approved  by  Secretary  of  the 

Interior  Harold  L.  Ickes. 

Approval  of  the  release  clears  the  track  for  the  Southern 
Pacific  to  take  advantage  of  increased  rates  for  certain 
classes  of  Government  freight  and  passenger  business 
as  authorized  by  the  Transportation  Act  of  1940.  Under 
that  Act,  roads  originally  constructed  with  the  aid  of 
grants  of  public  land  may  discontinue  preferential  re- 
duced rates  accorded  the  Government  on  certain  forms 
of  traffic  if,  as  and  when  the  roads  receive  approval  by 
the  Secretary  of  the  Interior  of  a  formal  release  of  any 
claim  under  such  grants. 

To  date,  24  such  releases  have  been  approved  by  the 
Secretary  of  the  Interior.  Each  of  these,  however,  un- 
like the  Southern  Pacific  release,  embraced  grants  which 
had  been  completed  and  closed  for  some  time,  and  no 
question   of   relinquishment   of   pending   claims   for   land 

was  involved. 

First  of  the  Nation's  railroads  to  relinquish  their  right 
to  claim  grants  of  land  made  more  than  75  years  ago,  but 
not   yet   completely    adjusted    and    closed,    the    Southern 
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Pacific  release  embraces  approximately  2,109,000  acres  of 
land  which  General  Land  Office  records  reveal,  still  were 
due  the  road  to  complete  the  grant,  but  which  now  have 
been  relinquished  in  favor  of  the  opportunity  to  establish 
increased  rates  for  Government  traffic. 

Involving  the  Central  Pacific,  the  main  line  and  the 
branch  line  of  the  Southern  Pacific,  original  grants  to  these 
roads,  made  in  1864,  1866  and  1871,  respectively,  totalled 
about  16,835,000  acres  of  public  domain.  Of  this  original 
grant,  the  roads  received  title  to  approximately  14,725,000 
acres  from  the  United  States.  Claims  for  the  2,109,000 
deficiency,  brought  about  by  insufficient  suitable  public 
land  in  the  area  to  meet  the  requirements  of  the  original 
grant,  now  have  been  released  by  Southern  Pacific. 

Although  formal  approval  by  the  Secretary  of  the  land 
grant  claim  releases  submitted  by  the  railroads  paves  the 
way  for  the  initiation  of  increased  rates  for  the  Govern- 
ment business,  it  was  emphasized  today  that,  under  the 
Act,  the  Department  of  the  Interior  maintains  no  juris- 
diction over  the  matter  of  railroad  rates  or  the  date  upon 
which  increases  may  be  put  into  effect. 

The  land  grant  territory  embraced  in  the  Southern 
Pacific  release  includes  areas  traversed  by  its  predecessor, 
the  Central  Pacific  Eailroad  Company,  from  Sacramento, 
California,  eastward  to  a  junction  with  the  Union  Pacific 
Railway  near  Ogden,  Utah,  the  main  line  of  the  Southern 
Pacific  from  San  Jose  through  Mohave  to  Needles,  Cali- 
fornia, and  the  branch  line  of  the  Southern  Pacific  from 
Mohave  by  way  of  Los  Angeles  to  the  Colorado  River,  at 
Yuma,  Arizona. 

The  release  also  affords  opportunity  for  the  initiation  of 
increased  rates  in  territory  traversed  by  the  Oregon  and 
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California  Eailroad  from  Portland  through  Ashland, 
Oregon,  to  the  California  State  line,  and  the  California 
and  Oregon  Railroad  from  Roseville,  California,  north- 
erly to  a  junction  with  the  Oregon  and  California  at  the 
Oregon  State  line. 
P.N.  126554 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.   Civil  320-Tucson 

UNITED  STATES  OF  AMERICA  for  the  use  of 
BERT  TURNER,  FRANK  E.  HINMAN,  and 
GARLAND  D.  ENGLAND, 

Plaintiff, 
vs. 

BASICH  BROTHERS  CONSTRUCTION  CO.,  a 
corporation,  and  HARTFORD  ACCIDENT 
AND  INDEMNITY  COMPANY,  a  corpora- 
tion, 

Defendants. 

COMPLAINT  UNDER  THE  MILLER  ACT  FOR 
LABOR  AND  MATERIAL  FURNISHED 
ON  GOVERNMENT  CONTRACT 

Comes  now  the  Plaintiff  and  for  cause  of  action 
against  the  Defendants,  complains  and  alleges : 

I. 

The  jurisdiction  of  the  ahove  entitled  Court  in 
this  action  depends  upon  the  following  -facts :  that 
the  defendant,  Basich  Brothers  Construction  Co., 
made  and  entered  upon  the  performance  of  a  con- 
tract, exceeding  $2,000.00  in  amount,  with  the 
United  States  of  America  for  public  work,  which 
said  contract  was  to  be  and  was  x>^rformed  and  ex- 
ecuted in  the  County  of  Pima,  State  of  Arizona; 
that  the  defendant,  Hartford  Accident  and  Indem- 
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nity  Company,  was  and  is  a  corporate  surety  upon 
a  payment  bond  furnished  by  said  Basich  Brothers 
Construction  Co.,  to  the  United  States  of  America 
for  the  payment  to  all  persons  supplying  labor  and 
material  in  the  prosecution  of  the  work  provided  for 
in  said  contract,  all  under,  and  pursuant  to,  the  Act 
of  Congress  known  as  the  Miller  Act,  approved  Aug- 
ust 24,  1935,  c  642,  49  Stat.  793,  40  USCA  270a,  et 
seq.,  9A  FCA  title. 40,  270a  et  seq;  [8]  and  th^ 
further  fact  that  the  said  use  plaintiffs  furnished 
labor  and  material  in  the  prosecution  of  the  work 
provided  for  in  such  contract,  for  which  payment, 
although  due,  has  not  been  made,  as  hereinafter 
more  particularly  alleged  and  set  forth. 

II. 

That  the  said  use  plaintiffs,  Bert  Turner,  Frank 
E.  Hinman  and  Garland  D.  England,  are  and  were 
in  all  times  hereinafter  mentioned,  citizens  and  resi- 
dents of  the  State  of  Arizona. 

III. 

That  the  defendant,  Basich  Brothers  Construction 
Co.,  is  a  corporation,  organized  and  existing  under 
the  laws  of  the  State  of  California,  and  that  the 
defendant  Hartford  Accident  and  Indemnity  Com- 
pany is  a  body  corporate,  duly  incorporated  under 
the  laws  of  the  State  of  Connecticut,  and  as  Plain- 
tiff is  informed  and  believes  and  therefore  alleges, 
authorized  to  act  as  surety  under  Act  of  Congress 
approved  August  13,  1894  and  amended  by  Act  of 
Congress  apX)roved  March  23,  1910. 
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IV. 
That  on  or  about  the  25th  day  of  January,  1945, 
the  defendant,  Basich  Brothers  Construction  Co., 
made  and  entered  into  a  certain  contract  with  the 
Government  of  the  United  States  for  furnishing  the 
material  and  for  performing  the  work  (except  ma- 
terial and  equipment  designated  to  be  furnished  by 
the  Grovernment)  for  constructing  taxi  ways,  warm- 
up  and  parking  aprons,  airfield  lighting,  drainage 
facilities  and  water  service  lines,  together  with  ap- 
purtenant facilities.  Job,  No.  Davis-Monthan  ESA 
210-6,  210-8  and  210-9,  at  Davis-Monthan  Field,  Tuc- 
son, Arizona  (Contract  No.  W-04-353-Eng.-1302,  in 
the  amount  of  $942,816.00). 

Y. 

That  for  the  purpose  of  complying  with  the  said 
Act  of  Congress  requiring  said  contractor  to  furnish 
a  bond  for  the  [9]  protection  of  all  persons  supply- 
ing labor  and  materials  in  the  prosecution  of  the 
work  provided  in  said  contract  for  the  use  of  each 
such  person,  the  said  contractor  and  the  said  defend- 
ant Hartford  Accident  and  Indemnity  Company  did 
make  and  enter  into  a  payment  bond,  copy  of  which 
is  hereunto  annexed,  marked  "Exhibit  A"  and  for 
all  purposes  by  reference  made  a  part  of  this  com- 
plaint. And  said  payment  bond  v/as  furnished  to 
and  accepted  by  the  Grovernment  for  the  purpose 
aforesaid.  And  thereupon  the  said  contractor  en- 
tered upon  the  performance  and  execution  of  said 
contract. 


vs.  United  States  of  America,  et  al.  5 

VI. 
That  in  the  doing  and  performance  of  said  con- 
tract, by  said  contractor,  large  quantities  of  rock, 
sand,  gravel,  concrete,  cement,  asphalt,  and  similar 
materials  were  required  by  said  contractor  to  be 
used  by  said  contractor  in  and  upon  the  improve- 
ments and  facilities  to  be  made  and  constructed  un- 
der the  terms  of  said  contract.     That  for  the  pur- 
pose of  obtaining  rock,  gravel,  sand  and  other  ma- 
terials, to  be  used  by  said  contractor  in  performance 
of  said  contract,  the  said  contractor  employed  An- 
drew Duque  and  Carson  Frazzini,  a  copartnership, 
doing  business  under  the  name  of  Duque  and  Fraz- 
zini, General  Contractors,  as  sub  contractors,  to  ex- 
tract such  materials  from  certain  pits  and  premises 
in  the  vicinity  of  said  Davis-Monthan  air  base,  in 
Pima  County,  Arizona,  designated  by  said  contrac- 
tor, and  to  prepare  such  materials  for  use  by  said 
contractor  in  the  performance  of  said  contract  and 
under  contractor's  direction  and  supervision,  and 
for  that  purpose  said  contractor  made*  and  entered 
into  a  sub-contract  agreement  with  said  Duque  & 
Frazzini,  copy  of  which  is  hereunto  annexed  and 
marked  "Exhibit  B"  and  for  all  purposes  by  refer- 
ence is  made  a  part  of  this  complaint.  [10] 

VII. 
That  said  contractor,  among  other  things,  re- 
quired said  sub-contractor  Duque  &  Frazzini  to  fur- 
nish contractor  with  a  100%  combination  bond  (la- 
bor, materials,  and  performance)  pursuant  to  which 
requirement  the  said  sub-contractor  did  furnish  sucli 


6  BasicJi  Brothers  Construction  Co.,  et  al. 

bond  in  the  principal  sum  of  $101,745.55  with  the 
Glens  Falls  Indemnity  Company  of  Glens  Falls, 
N.Y.  as  surety  thereon,  copy  of  which  bond  is  hereto 
attached,  marked  "Exhibit  C"  and  for  all  purposes 
by  reference  made  a  part  hereof.  Thereupon  the 
said  contractor  entered  upon  the  performance  of 
the  work  required  under  terms  of  said  sub-contract 
agreement. 

VIII. 

That  thereafter  on  or  about  the  19th  day  of 
March,  1945,  the  said  sub-contractor,  Duque  &  Fraz- 
zini,  rented  certain  equipment  consisting-  of  trucks, 
from  the  use  plaintiff,  Bert  Turner,  to  be  used  and 
which  were  used  in  the  performance  of  work  and 
the  production  of  materials  under  said  sub-contract 
agreement  between  said  Duque  &  Frazzini  and  said 
prime  contractor,  Basich  Brothers  Construction  Co., 
and  said  equipment  w^as  used  in  the  performance  of 
work  provided  for  in  said  contract  with  the  United 
States  government  above  referred  to. 

That  said  use  plaintiff's  trucks  were  used  by  said 
sub-contractor  under  said  rental  agreement  for  a 
period  of  91 1^/^  hours  from  March  20,  1945  to  and 
including  May  1,  1945,  for  which  use  said  Duque  & 
Frazzini  agreed  to  pay  to  said  Bert  Turner,  rental  at 
the  rate  of  $1.25  per  hour,  a  total  amount  of  $1,139.- 
38 ;  and  from  May  2,  1945  to  and  including  June  8, 
1945  said  trucks  were  rented  for  723  hours,  for  which 
use  the  said  sub-contractor  agreed  to  pay  said  Bert 
Turner  at  the  rate  of  $1.75  per  hour,  a  total  amount 
of  $1,265.25.     That  the  total  sura  and  amount  past 
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due  and  owing  said  Bert  Turner  for  rental  of  said 
[11]  trucks  for  said  period  of  time  amounts  to  the 
sum  of  $2,404.63,  no  part  of  which  has  been  paid  by 
said  Duque  &  Frazzini  or  by  any  person,  or  at  all, 
although  demand  has  been  repeatedly  made  upon 
said  prime  contractor  and  said  sub-contractor  for 
payment  thereof. 

That  June  8,  1945  was  the  last  date  on  which  said 
Bert  Turner  furnished  or  rented  such  trucks  for 
which  claim  is  made ;  that  within  90  days  from  said 
June  8,  1945,  said  Bert  Turner  gave  written  notice 
to  said  contractor,  Basich  Brothers  Construction 
Co.,  of  his  claim  for  labor  and  material  so  furnished 
and  supplied  as  aforesaid,  stating  the  amount  of 
said  claim  and  the  name  of  the  parties  to  whom  the 
material  was  furnished  and  supplied  and  for  whom 
the  labor  was  done  and  performed  by  him  as  afore- 
said. Such  notice  was  served  by  mailing  the  same, 
by  registered  mail  postage  prepaid,  in  an  envelope 
addressed  to  said  contractor,  Basich  Brothers  Con- 
struction Co.,  at  its  place  of  business  in  both  Tucson, 
Arizona,  and  Alhambra,  California. 

IX. 

That  on  or  about  the  18th  day  of  April,  1945,  the 
said  sub-contractor,  Duque  &  Frazzini,  rented  cer- 
tain equipment  consisting  of  trucks,  from  the  use 
plaintiff  Frank  E.  Hinman,  to  be  used  and  which 
were  used  in  the  performance  of  work  and  the  pro- 
duction of  material  under  said  sub-contract  agree- 
ment between  said  Du(iue  &  Frazzini  and  said  prime 
contractor,  Basich  Brothers  Construction  Co.,  and 
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said  equipment  was  used  in  the  performance  of  work 
provided  for  in  said  contract  with  the  United  States 
Government  above  referred  to. 

That  said  use  plaintiff's  trucks  were  used  by  said 
sub-contractor  under  said  rental  agreement  for  a 
period  of  36214  hours,  from  April  18,  1945,  to  and 
including  May  1,  1945,  for  [12]  which  use  said 
Duque  &  Frazzini  agreed  to  pay  said  Frank  E.  Hin- 
man  rental  at  the  rate  of  $1.25  per  hour,  or  a  total 
of  $453.13;  and  from  May  2,  1945  to  and  including 
June  8,  1945,  said  trucks  were  rented  for  7441/^ 
hours,  for  which  use  the  said  sub-contractor  agreed 
to  pay  said  Frank  E.  Hiimian  rental  at  the  rate  of 
$1.75  per  hour  or  a  total  amount  of  $1,302.87. 

In  addition  to  that,  on  or  before  June  8,  1945,  the 
said  Frank  E.  Hinman  performed  one  day's  labor 
for  said  sub-contractor,  in  the  doing  of  said  w^ork  at 
an  agreed  price  of  $15.00  per  day. 

That  the  total  claim  for  truck  rental  and  labor, 
past  due  and  owing  said  Frank  E.  Hinman  for  said 
period  of  time  amounts  to  the  sum  of  $1,771.00,  no 
part  of  which  has  been  paid  by  said  Duque  &  Fraz- 
zini or  by  any  person,  or  at  all,  although  demand  has 
been  repeatedly  mvade  upon  said  prime  contractor 
and  said  sub-contractor  for  payment  therof. 

That  June  8,  1945  was  the  last  date  on  which  said 
Frank  E.  Hinman  performed  labor  or  furnished 
such  trucks  for  which  claim  is  made;  that  within 
90  days  from  said  June  8,  1945,  said  Frank  E.  Hin- 
man gave  written  notice  to  said  contractor,  Basich 
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Brothers  Construction  Co.,  of  his  claim  for  labor 
and  material  furnished  and  supplied  as  aforesaid, 
stating  the  amount  of  said  claim  and  the  name  of 
the  parties  to  whom  the  material  was  furnished 
and  supplied  and  for  whom  the  labor  was  done  and 
performed  by  him  as  aforesaid.  Such  notice  wa& 
served  by  mailing  the  same,  by  registered  mail  post- 
age prepaid,  in  an  envelope  addressed  to  said  con- 
tractor, Basich  Brothers  Construction  Co.,  at  its 
place  of  business  in  Tucson,  Arizona. 

X. 

That  on  or  about  the  2nd  day  of  May,  1945,  the 
said  sub-contractor,  Duque  &  Frazzini,  rented  cer- 
tain equipment  consisting  [13]  of  trucks,  from  the 
use  plaintiff.  Garland  D.  England,  to  be  used  and 
which  were  used  in  the  performance  of  work  and  the 
production  of  materials  under  said  sub-contract 
agreement  between  said  Duque  &  Frazzini  and  said 
prime  contractor,  Basich  Brothers  Construction  Co., 
and  said  equipment  was  used  in  the  performance  of 
work  provided  for  in  said  contract  with  the  United 
States  Government  above  referred  to. 

The  said  use  plaintiff's  trucks  were  used  by  said 
sub-contractor  under  said  rental  agreement  for  a 
period  of  165  hours  from  May  2,  1945  to  and  includ- 
ing May  31,  1945,  for  which  use  said  Duque  &  Fraz- 
zini agreed  to  pay  to  said  Garland  D.  England, 
rental  at  the  rate  of  $1.75  per  hour,  a  total  of  $288.- 
75;  and  from  June  1,  1945  to  and  including  June  7, 
1945  said  trucks  were  rented  for  411/2  hours,  for 
which  use  the  said  sub-contractor  agreed  to  pay  said 
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Garland  D.  England,  rental  at  the  rate  of  $1.75  per 
hour,  a  total  amount  of  $72.62.  That  the  total  sum 
and  amount  past  due  and  owing  said  Garland  D. 
England  for  rental  of  said  trucks  for  said  period  of 
time  amounts  to  the  sum  of  $361.37,  no  part  of  which 
has  been  paid  by  said  Duque  &  Frazzini  or  by  any 
person,  or  at  all,  although  demand  has  been  repeat- 
edly made  upon  said  prime  contractor  and  said  sub- 
contractor for  payment  thereof. 

That  June  7,  1945  was  the  last  day  on  which  said 
Garland  D.  England  furnished  or  rented  such  trucks 
for  which  claim  is  made;  that  within  90  days  from 
said  June  7,  1945,  said  Garland  D.  England  gave 
written  notice  to  said  contractor,  Basich  Brothers 
Construction  Co.,  of  his  claim  for  labor  and  material 
furnished  and  supplied  as  aforesaid,  stating  the 
amount  of  said  claim  and  the  name  of  the  parties 
to  whom  the  material  was  furnished  and  supplied 
and  for  whom  the  labor  was  done  and  performed  by 
him  as  aforesaid.  Such  notice  was  served  by  [14] 
mailing  the  same,  by  registered  mail  postage  pre- 
paid, in  an  envelope  addressed  to  said  contractor, 
Basich  Brothers  Construction  Co.,  at  its  place  of 
business  in  Tucson,  Arizona. 

Wherefore  the  Plaintiff  Demands  Judgment  of 
the  defendants  and  each  of  them  as  follows : 

1.  In  the  sum  of  $2,404.63  for  the  use  and  bene- 
fit of  the  said  Bert  Turner; 

2.  In  the  sum  and  amount  of  $1,771.00  for  the 
use  and  benefit  of  the  said  Frank  E.  Hinman; 
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3.  In  the  sum  and  amount  of  $361.37  for  the  use 
and  benefit  of  said  Garland  D.  England. 

4.  For  costs  of  said  use  plaintiffs  in  the  prose- 
cution of  this  action  and  for  other  relief  as  may  be 
proper  in  the  premises. 

/s/    CLIFFORD  R.  McFALL 

Attorney  for  the  Plaintiff 

EXHIBIT   "A" 

PAYMENT  BOND 

(Construction) 

Pursuant  to  the  Act  of  Congress,  Approved  August 
24,  1935  (49  Stat.  793;  40  U.S.  Code  s270a.) 

Know  All  Men  By  These  Presents,  That  we,  Bas- 
ich  Brothers  Construction  Co.,  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of 
California  of  the  city  of  Alhambra,  in  the  State  of 
California,  as  Principal,  and  Hartford  Accident  and 
Indemnity  Company,  a  body  corporate,  duly  incor- 
porated under  the  laws  of  the  State  of  Connecticut, 
and  authorized  to  act  as  surety  under  the  Act  of 
Congress  approved  August  13,  1894,  as  amended,  bj^ 
the  Act  of  Congress  approved  March  23,  1910,  whose 
principal  office  is  located  in  the  City  of  Hartford,  as 
surety,  are  held  and  firmly  bound  unto  the  United 
States  of  America,  hereinafter  called  the  Govern- 
ment, in  the  penal  sum  of  four  hundred  seventy- 
one  thousand  four  hundred  eight  and  00/100  ($471,- 
408.00)  dollars  for  the  payment  of  which  sum  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
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executors,    administrators,    and    successors,   jointly 
and  severally,  firmly  by  these  presents. 

The  Condition  Of  This  Obligation  Is  Such,  that 
whereas  the  principal  entered  into  a  certain  con- 
tract, hereto  attached,  with  the  Oovernment,  dated 
25  January,  1945,  for  furnishing  the  materials,  and 
performing  the  work  (except  materials  and  equip- 
ment designated  to  be  furnished  by  the  Govern- 
ment) for  constructing  taxiways,  warm-up  and 
parking  aprons,  airfield  lighting,  drainage  facilities 
and  water  service  line,  together  with  appurtenant 
facilities.  Job.  No.  Davis-Monthan  ESA  210-6,  210-8, 
and  210-9,  at  Davis-Monthan  Field,  Tucson,  Arizona 
(Contract  No.  W-04-353-Eng.-1302,  in  the  amount 
of  $942,816.00).  [16] 

Now,  Therefore,  If  the  principal  shall  promptly 
make  payment  to  all  persons  supplying  labor  and 
material  in  the  prosecution  of  the  work  provided  for 
in  said  contract,  and  any  and  all  duly  authorized 
modifications  of  said  contract  that  may  hereafter  hQ 
made,  notice  of  which  m.odifications  to  the  surety 
being  hereby  waived,  then  this  obligation  to  be  void ; 
otherwise  to  remain  in  full  force  and  virtue. 

In  Witness  Whereof,  the  above-bounden  parties 
have  executed  this  instrument  under  their  several 
seals  this  25th  day  of  January,  1945,  the  name  and 
corporate  seal  of  each  corporate  party  being  hereto 
affixed  and  these  presents  duly  signed  by  the  under- 
signed representative,  pursuant  to  authority  of  its 
governing  body. 
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In  presence  of — 

Attest: 

BASICH  BROTHERS  CON- 
STRUCTION CO. 

(Corporate  Principal) 

(Business  Address) :     P.O.  Box  151,  600  South 
Fremont  Avenue,  Alhambra,  California. 

/s/    DEENIE  COULSON 

By    /s/    N.  L.  BASICH 
President 

Attest : 

HARTFORD  ACCIDENT  AND 
INDEMNITY  COMPANY 

(Corporate  Surety) 

(Business  Address)  :  548  So.  Spring  St.,  Los  An- 
geles, Calif. 

/s/    ELEANOR  G.  DAVIS 

By    /s/    JOE  H.  BROCK 

Attorney-in-Fact 

The  rate  of  premium  on  this  is  $5.00  per  thousand. 
Total  amount  of  premium  charges,  $  inc.  in  Perf. 
Bond.  [17] 

EXHIBIT   "B" 

SUBCONTRACT  AGREEMENT 

This  Agreement,  made  tliis  7  day  of  Febnuuy 
1945  l)v  and  Itetween  Basich  Brothers  Construction 
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Co.,  600  S.  Fremont  Ave.,  Alhambra,  California, 
party  of  the  first  part,  hereinafter  called  the  Con- 
tractor, and  Duque  &  Frazzini,  P.  O.  Box  73,  To- 
nopah,  Nevada,  party  of  the  second  part,  hereinafter 
called  the  Sub-contractor,  witnesseth:  that 

Whereas,  the  Contractoj*  has  heretofore  entered 
into  a  Contract  hereinafter  referred  to  as  the  orig- 
inal contract,  dated  January  25,  1945  with  War  De- 
partment, U.  S.  Engineer  Office,  751  S.  Figueroa 
St.,  Los  Angeles,  California,  hereinafter  called  the 
Principal,  for  the  Construction  of  Taxiways,  warm- 
up  and  parking  ai)rons.  Job  No.  Davis-Monthan 
ESA  210-6,  210-8,  and  210-9,  Davis-Monthan  Field, 
Tucson,  Arizona,  Contract  No.  W-04-353-Eng.— 1302 
which  contract  includes  the  following  described 
work  to  be  done  under  this  agreement; 

Item  9  Gravel  embankment.  Item  11  Gravel  for 
stabilized  subgrade  mider  gravel  base  course,  Item 
15  Gravel  for  base  course.  Item  21  Rock  and  sand 
for  18"  -12"  -18"  jDortland  cement  concrete  airfield 
pavement.  Item  22  Rock  and  sand  for  10"  Portland 
cement  concrete  airfield  pavement,  Item  26A  Rock 
and  sand  for  binder  course  asphaltic  concrete,  Class 
1,  Item  26B  Rock  and  sand  for  wearing  course  as- 
phaltic concrete,  Class  2. 

Now,  Therefore,  in  consideration  of  the  cove- 
nants and  agreements  heremafter  contained  and 
payments  to  be  made  as  hereinafter  provided,  the 
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Contractor  and  the  Subcontractor  do  herel^y  nuitu- 
ally  agree  as  follows : 

Article  I.     Performance  of  Work. 

The  Subcontractor  shall  furnish  all  materials,  sup- 
plies and  equipment,  except  as  otherwise  herein 
provided,  and  perform  all  labor  required  for  the 
completion  of  the  said  work  in  accordance  with 
all  provisions  of  the  original  contract  and  of  the 
specifications  and  plans  referred  to  therein,  all  of 
which  are  hereby  made  a  part  of  this  agreement, 
and  under  the  direction  and  to  the  satisfaction  of 
the  Principal's  engineer  or  other  authorized  rep- 
resentative in  charge  of  said  work. 

Article  II.  Commencement  of  Completion  of 
Work. 

The  work  shall  be  commenced  not  later  than  Feb- 
I'uary  19,  1945,  and  shall  be  completed  on  or  before 
June  3,  1945. 

Article  III.     Changes  in  the  Original  Contract. 

It  is  mutually  agreed  and  understood  that  the 
Contractor  is  not  an  insurer  or  guarantor  of  the 
said  work  or  of  any  part  thereof,  or  of  the  perform- 
ance by  the  Principal  of  the  original  contract  as 
sjjecified  therein,  or  otherwise,  and  that  the  Sub- 
contractor sliall  be  bound  by  any  changes  or  alter- 
ations made  by  the  Principal  in  the  said  original 
contract,  s])ecifications  or  plans,  or  in  the  amount  or 
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character  of  said  work  or  any  part  thereof,  to  the 
same  extent  that  the  Contractor  is  bound  thereby. 

Article  IV.    Liability  of  Subcontractor. 

The  Subcontractor  shall  hold  and  save  the  Con- 
tractor harmless  from  any  liability  for  damage  to 
the  said  work,  or  for  injury  or  damage  to  persons 
or  property  occurring  on  or  in  connection  there- 
with. 

Article  V.     Warning   Signals,   Barricades,   Etc. 

The  Subcontractor  shall  provide,  erect  and  main- 
tain proper  warning  signals,  signs,  lights,  barri- 
cades and  fences  on  and  along  the  line  of  said  work, 
and  shall  take  all  other  necessary  precautions  for 
the  protection  of  the  work  and  safety  of  the  public. 

Article  VI.  Compensation  and  Public  Liability 
Insurance. 

The  Subcontractor,  shall  at  his  own  expense,  pro- 
vide workman's  compensation  insurance  in  accord- 
ance with  the  requirements  of  the  original  con- 
tract and  of  all  Federal,  State  and/or  municipal 
laws,  ordinances  and  regulations  relating  thereto; 
also,  insurance  against  liability  for  injury  to  per- 
sons and/or  property  occurring  on  or  in  connection 
with  the  work;  Provided,  that  if  the  Subcontractor 
fails  to  provide  such  insurance,  the  Contractor  is 
authorized  to  provide  the  same  and  to  deduct  the 
amoimts  of  the  premiums  payable  therefor  from  any 
moneys  at  any  time  due  the  Subcontractor  under 
this  agreement. 


vs.  United  States  of  America,  et  al.  17 

Article  VII.     Patents. 

The  Subcontractor  shall  hold  and  save  the  Con- 
tractor harmless  from  liability  of  any  nature  or 
kind  for  or  on  account  of  the  use  of  any  patented 
or  unpatented  invention,  article,  appliance  or  proc- 
ess furnished  or  used  in  or  in  connection  with  the 
performance  of  the  said  work. 

Article  VIII.     Subletting  and  Assignment. 

The  work  shall  be  performed  by  the  Subcontrac- 
tor with  the  assistance  of  workmen  under  his  im- 
mediate superintendence,  and  shall  not  be  sublet, 
assigned  or  otherwise  disposed  of,  either  in  whole  or 
in  part,  except  with  the  written  consent  of  the  Con- 
tractor. 

Article  IX.     Other  Subcontracts. 

The  Subcontractor  shall  cooperate  fully  with 
other  subcontractors  employed  on  the  work,  and 
shall  so  plan  and  conduct  his  work  as  not  to  in- 
terfere with  their  operations  or  with  those  of  the 
Contractor.  The  Contractor  will  not  be  responsible 
for  any  delays  or  interference  resulting  from  the 
acts  or  operations  of  other  subcontractors. 

Article  X.     Settlement  of  Controversies. 

In  the  event  any  controversies  should  arise,  the 
Contractor  and  the  Subcontractor  each  will  elect 
a  representative,  and  the  representative  will  in 
turn  elect  a  third  disinterested  party  to  settle  con- 
troversies.   All  decisions  will  be  final. 
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Article  XI.     Payment  for  Labor  and  Supplies. 

The  Subcontractor  shall  promptly  make  payment 
to  all  i^ersons  supplying  him  with  labor,  materials 
and  supplies  for  the  prosecution  of  the  work  or  ^ 
in  connection  therewith.  Any  such  payments  not 
made  by  the  Subcontractor  when  due  may  be  made  |l 
by  the  Contractor  and  the  amounts  thereof  deducted 
from  any  moneys  at  any  time  due  the  Subcontractor 
under  this  agreement.  [19] 

Article  XII.     Completion  Work  by  Contractor. 

If  the  Subcontractor  shall  fail  to  commence  the 
work  within  the  specified  time,  or  to  prosecute 
said  work  continuously  with  sufficient  workmen 
and  equipment  to  insure  its  completion  the  Con- 
tractor within  five  (5)  days  will  reserve  the  right 
to  compel  the  Subcontractor  to  move  in  another 
plant.  All  cost  in  connection  with  moving  in,  mov- 
ing out,  erection,  dismantling,  operation,  and  any 
other  cost  in  connection  with  operating  and  main- 
taining plant  will  be  paid  by  the  Subcontractor. 
In  the  event  Basich  Brothers  Construction  Co. 
plant  is  used,  moving  in  and  moving  out  expense 
will  be  paid  by  Basich  Brothers  Construction  Co. 

Article  XIIL     Extension  of  Time. 

No  extension  of  the  time  herein  specified  for  com- 
pletion will  be  made  in  consideration  of  delays  or 
suspension  of  work  due  to  the  fault  or  negligence 
of  the  Subcontractor,  and  no  extension  will  be  j 
granted  that  will  render  the  Contractor  liable  for 
penalty  or  damages  under  the  original  contract. 
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Article  XIV.  Claims  for  Extra  Work  or  Dam- 
ages. 

The  Contractor  will  pay,  for  extra  work  per- 
formed and  materials  furnished  by  the  Subcontrac- 
tor under  written  authorization  by  the  Principal's 
engineer,  the  actual  cost  thereof  plus  a  percentage 
of  said  cost  equal  to  one-half  the  percentage  re- 
ceived by  the  Contractor,  as  and  when  he  is  paid 
therefor  by  the  Principal. 

Article  XV.     Basis  and  Scope  of  Payment. 

Payment  will  be  made  to  the  Subcontractor  for 
work  actually  performed  and  completed,  as  meas- 
ured and  certified  to  by  the  Principal's  engineer, 
at  the  unit  prices  hereinafter  specified,  which  prices 
shall  be  accepted  by  the  Subcontractor  as  full  com- 
pensation for  furnishing  all  material  and  for  doing 
all  work  contemplated  and  embraced  in  this  agree- 
ment; also  all  loss  and  damage  arising  out  of  the 
nature  of  the  work  aforesaid,  and  for  all  risks  of 
every  description   connected  with  the   said  work; 
also  for  all  expense  incurred  by  the  Subcontractor 
hy  or  in  consequence  of  the  suspension  or  discon- 
tinuance of  the  work. 

Artirde  XVI.     Partial  Payment. 

Partial  payments  for  work  performed  under  this 
agreement  will  be  made  by  the  Contractor  on  the 
basis  of  90%  of  engineers  estimate  and  90%  of 
useable  materials  in  stockpile.  In  the  event  the 
Subc(mtractor  is  indebted  to  the  Contractor  for  cash 
advances,    supplies,    materials,    equipment,    rental, 
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labor,  insurance  on  labor,  or  otber  proper  charges 
against  the  work,  the  amount  of  such  indebtedness 
may  be  deducted  from  any  payment  or  payments 
made  under  this  provision. 

Article  XVII.     Final  Payment. 

Upon  the  completion  of  the  Subcontractors  con- 
tract, the  Contractor  will  pay  the  remaining  amount] 
due  him  under  this  agreement  within  30  days.  AH 
prior  partial  payments  shall  be  subject  to  correction! 
in  the  final  payment;  Provided,  that  if,  on  comple- 
tion of  the  said  work  by  the  Subcontractor  and  prior 
to  the  completion  of  the  original  contract  as  a  whole, 
the  Subcontractor  shall  demand  and  receive  full 
payment  for  his  work  according  to  the  computa- 
tions of  the  Principal's  Engineer,  any  changes 
thereafter  made  in  said  computations  shall  not  inure 
in  whole  or  in  part  to  the  benefit  or  loss  of  the  Sub- 
contractor. Final  payment  as  herein  provided 
shall  release  the  Contractor  from  any  further  ob-  ^ 
ligation  whatsoever  in  respect  to  this  agreement. 

Article  XVIII.  Failure  to  Enforce  Provisions 
Not  a  Waiver. 

The  failure  of  the  Contractor  to  enforce  at  any 
time  any  of  the  provisions  of  this  contract  or  to 
require  at  any  time  performance  by  the  Subcon- 
tractor of  any  of  the  provisions  hereof,  shall  in  no 
way  be  construed  to  be  a  waiver,  nor  in  any  way  to 
affect  the  validity  of  this  agreement  or  any  part 
thereof  or  the  right  of  the  Contractor  to  thereafter 
enforce  each  and  every  such  provision. 
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Article  XIX.    Penalties. 

It  is  understood  that  any  fines,  penalties,  levies, 
assessments,  or  charges  for  liquidated  damages  of 
any  nature  made  by  the  Principal  upon  the  Con- 
tractor for  work  done  under  this  agreement  will  be 
charged  to  the  Subcontractor. 

Article  XX.    Delays. 

The  Subcontractor  shall  have  no  claim  for  dam- 
ages due  to  delays  in  delivery  of  material  or  fail- 
ure of  the  Principal  to  provide  Right  Of  Way, 
plans,  stakes,  or  delay  from  any  cause  whatsoever. 

Article  XXI.     Special  Provisions. 

1 — All  materials  to  be  taken  from  Mr.  and  Mrs. 
Gollbs  property. 

2 — Basich  Brothers  Construction  Co.  to  pay  for 
all  royalties  for  materials.  In  the  event  Mr.  and 
Mrs.  GoUbs  material  pit  is  exhausted,  Basich  Broth- 
ers Construction  Co.  will  pay  royalties  for  other 
material  in  the  immediate  vicinity. 

3 — Duque  &  Frazzini  to  submit  weekly  payrolls 
by  Monday  night  of  each  week  for  the  previous 
week  which  closes  on  Saturday  at  Midnight  to  Bas- 
ich Brothers  Construction  Co.  Basich  Brothers 
Construction  Co.  to  pay  labor,  compensation,  in- 
surance, public  liability,  property  damage,  Arizona 
employment  insurance,  Federal  Old  Age,  Excise 
Tax  on  Employers  and  any  other  insurance  on 
labor  and  charge  same  to  Duque  &  Frazzini,  which 
amounts  are  to  be  deducted  from  amount  earned. 
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4 — Duque  &  Frazzini  to  pay  Arizona  Tax  Com- 
mission for  privilege  of  doing  business  in  Arizona. 

5 — Duque  &  Frazzini  to  erect  two  plants,  each 
to  iDroduce  800  c.y.  of  suitable  material  to  be  used  in 
connection  with  the  contract. 

6 — Duque  &  Frazzini  to  stockpile  rock  and  sand 
for  concrete  pavement  nearest  to  second  party's 
plant.  Same  thing  applies  to  rock  and  sand  for 
asphalt  concrete  pavement. 

7 — Rock  furnished  for  Items  21  and  22  shall  be 
3"  (three-inch)  maximum;  prices  furnished  by 
Duque  &  Frazzini  on  these  Items  are  predicated  on 
the  3"  maximum  rock. 

8 — Permission  is  hereby  granted  to  Duque  & 
Frazzini  to  subcontract  a  portion  of  their  contract 
to  Vegas  Rock  &  Sand  Co.,  Las  Vegas,  Nevada.  [21] 

Article  XXI  (a)  Renegotiation  Pursuant  to  Sec- 
tion 403  of  the  Sixth  Supplemental  National  De- 
fense Appropriation  Act,  1942. 

If  this  Subcontract  is  in  excess  of  one  hundred 
thousand  dollars,  ($100,000.00),  the  Subcontrac- 
tor agrees  to  renegotiate  his  contract  prices  pur- 
suant to  Section  403  of  the  Sixth  Supplemental  Na- 
tional Defense  Appropriation  Act,  1942,  Public 
Law  528. 

(a)  At  such  period  or  periods  when,  in  the  judg- 
ment of  the  Secretary  of  War,  the  profits  accruing 
to  the  contractor  under  this  contract  can  be  deter- 
mined with  reasonable  certainty,  the  Secretary  of 
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War  and  the  contractor,  upon  the  written  demand  of 

the  Secretary  of  War,  will  renegotiate  the  contract 

price  with  a  view  to  eliminating  such  profits  as  are 

found  as  a  result  of  such  renegotiation  to  be  ex- 
cessive. 

(b)  In  the  event  that  such  renegotiation  results 
in  a  reduction  of  the  contract  price,  the  amount  of 
such  reduction  shall  be  retained  by  the  Govern- 
ment or  repaid  to  the  Government  by  the  contrac- 
tor, as  directed  by  the  Secretary  of  War. 

(c)  Each  Fixed-priced  or  lump  sum  subcontract 
in  an  amount  in  excess  of  $100,000.00  entered  into 
by  the  contractor  hereunder  shall  include  the  fol- 
lowing provisions: 

1 — At  such  period  or  periods  when,  in  the  judg- 
ment of  the  Secretary  of  War,  the  profits  accruing 
to  the  Subcontractor  under  this  contract  can  be  de- 
termined with  reasonable  certainty,  the  Secretary 
of  War  and  the  Subcontractor,  upon  the  written  de- 
mand of  the  Secretary  of  War,  will  renegotiate  the 
contract  price  with  a  view  to  eliminating  such  prof- 
its as  are  found  as  a  result  of  such  renegotiation 
to  be  excessive. 

2 — In  the  event  that  such  renegotiation  results 
in  a  reduction  of  the  contract  price,  the  amount  of 
such  reduction  shall,  as  directed  by  the  Secretary 
of  War, 

(A)  Be  deducted  by  the  Contractor  from  pay- 
ments to  the  Subcontractor  under  this  contract;  or 
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(B)  Be  paid  by  the  Subcontractor  directly  to 
the  Government;  or 

(C)  Be  repaid  by  the  Subcontractor  to  the  Con- 
tractor. 

3 — The  Subcontractor  agrees  that  the  Contractor 
shall  not  be  liable  to  the  Subcontractor  for  or  on 
any  amount  repaid  to  the  Contractor  or  paid  to 
the  Government  by  the  Subcontractor  or  deducted 
by  the  Contractor  from  payments  under  this  con- 
tract, pursuant  to  directions  from  the  Secretary  of 
War  in  accordance  with  the  provisions  of  this  Ar- 
ticle. Under  its  contract  with  the  Government  all 
amounts  repaid  by  or  withheld  from  the  Subcontrac- 
tor hereunder. 

4 — The  term  "Secretary  of  War"  as  used  herein 
includes  his  duly  authorized  representatives. 

(d)  If  any  renegotiation  between  the  Secretary 
of  War  and  any  Subcontractor  pursuant  to  the  pro- 
visions required  by  paragraph  (c)  hereof  results 
in  a  reduction  of  the  contract  price  of  the  subcon- 
tract, the  Government  shall  retain  from  payments 
to  the  Contractor  under  this  contract,  or  the  Con- 
tractor shall  repay  to  the  Government,  as  the  Sec- 
retary of  War  may  direct,  the  amount  of  such  re- 
duction, less  any  amounts  paid  thereon  by  the  Sub- 
contractor directly  to  the  Government. 

(e)  The  term  "Secretary  of  War"  as  used  here- 
in includes  his  duly  authorized  representatives.  [22] 
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Article  XXII.     Bond  Provision. 

Duque  &  Frazzini  to  furnish  100%  Combination 
Bond  (labor,  material,  and  performance).  Basich 
Brothers  Construction  Co.  will  pay  for  said  bond. 

Article  XXIII.  Schedule  of  Subcontract  Unit 
Prices  With  Approximate  Quantities  and  Amounts. 

Approximate  Unit    Approximate 

Item  Quality      Unit  Description  Price        Amount 

9  15,300  c.y.  Gravel  embankment.  Gravel  em-  .46  7,038.00 
bankment  shall  be  put  in  bin  by 
second  party  and  hauled  away 
by  first  party.  Any  over-pro- 
duction that  trucks  cannot  haul 
away  shall  be  put  in  stockpile 
by  second  party  and  rehandled 
by  first  party.  Engineers  fill 
measurement  to  be  used  to  gov- 
ern quantities. 

11  9,000  c.y.  Gravel  for  stabilized  sub-grade  .40  3,600.00 
under  gravel  base  course.  Gravel 
shall  be  put  in  bin  by  second 
party  and  hauled  away  by  first 
party.  Any  overproduction  that 
trucks  cannot  haul  away  shall  be 
put  in  stockpile  by  second  party 
and  rehandled  by  first  party. 
Measurement  to  be  computed 
on  truck  water  level. 

15  42,530  c.y.  Gravel  for  base  course.  Gravel  .46 
shall  be  put  in  bin  by  second 
party  and  hauled  away  l)y  first 
party.  Any  overproduction  that 
trucks  cannot  haul  away  shall 
be  ])ul  ill  stockj)ile  l)y  second 
party  and  rehandled  by  fiisl 
party.  Engineers  fill  mea.sure- 
ment  to  be  used  to  govern  (juan- 
tities. 
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Approximate  Unit    Approximate 

Item  Quality      Unit  Description  Price        Amount 

21  49,600     c.y.    Rock  and  sand  for  18"-12"-18''    1.05 

Portland  cement  concrete  air- 
field pavement.  Rock  and  sand 
shall  be  put  in  stockpile  by  sec- 
ond party  and  rehandled  by 
first  party.  Engineers  measure- 
ment for  concrete  will  be  used 
to  govern  quantities. 

22  6,320     c.y.    Rock  and  sand  for  10"  Port-    1.05 

land  cement  concrete  airfield 
pavement.  Rock  and  sand  shall 
be  put  in  stockpile  by  second 
party  and  rehandled  by  first 
party.  Engineers  measurement 
for  concrete  will  be  used  to 
govern  quantities. 

26A     8,535    tons    Rock    and    sand     for    binder      .65 
course  asphaltic  concrete  Class 
1. 

26B    11,200    tons    Rock    and    sand    for    wearing     .65 
course  asphaltic  concrete  Class 
2. 

Rock  and  sand  for  Items  26A 
and  26B,  shall  be  put  in  stock- 
pile by  second  party  and  re- 
handled by  first  party.  Engi- 
neers weights  for  various  classes 
of  asphalt  concrete  will  be  used 
to  govern  quantities;  however, 
oil  used  is  to  be  removed  first 
before  tonnage  computed. 

Article  XXIV.     Damages  for  Delay  in  Comple- 
tion. 

If  the  Subcontractor  shall  fail  to  complete  the 
said  work  within  the  time  and  in  the  manner  speci- 
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fied,  or  within  the  time  of  such  extensions  as  may- 
be granted,  he  shall  forfeit  and  pay  to  the  Contrac- 
tor the  sum  of  the  amount  assessed  by  U.  S.  Engi- 
neer Office,  per  day  for  each  calendar  day  that  he 
is  in  default  according  to  the  terms  hereof,  which 
sum  the  Contractor  shall  retain  as  liquidated  dam- 
ages. 

Article  XXV. 

It  is  mutually  agreed  that  time  is  of  the  essence 
of  this  agreement,  and  that  it  contains  the  whole  and 
entire  miderstanding  of  the  parties  hereto,  and 
that  it  shall  bind  their  heirs,  executors,  admin- 
istrators, successors  and  assigns. 

In  Witness  Whereof,  the  said  parties  have  here- 
unto set  their  hands  the  day  and  year  above  written. 

BASICH    BROS.    CONSTRUC- 
TION CO., 

By  /s/  N.  L.   BASICH, 

Party  of  the  First  Part. 

DUQUE  &  FRAZZINI, 
By  /s/  CARSON   FRAZZINI, 

Party  of  the  Second  Part. 
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EXHIBIT   "C" 

Glens  Falls  Indemnity  Company 
Of  Glens  Falls,  New  York 

SUB-CONTRACT  BOND 

Know  All  Men  By  These  Presents,  That  we, 
Duque  &  Frazzini  of  Tonopah,  Nevada  (herein- 
after called  the  Principal)  as  Principal  and  Glens 
Falls  Indemnity  Company,  of  Glens  Falls,  New 
York  (hereinafter  called  the  Surety)  as  Surety, 
are  held  and  firmly  bound  unto  Basich  Brothers 
Construction'  Co.,  600  S.  Fremont,  Ave.,  Alham- 
bra,  California  (hereinafter  called  the  Obligee)  in 
the  sum  of  One  Hundred  Thousand  Seven  Hundred 
Forty-five  and  55/100  ($107,745.55)  Dollars,  for 
the  payment  whereof  said  Principal  and  Surety 
bind  themselves  firmly  by  these  presents. 

Whereas,  the  Principal  has  entered  into  a  writ- 
ten contract  dated  February  7th,  1945,  with  the 
Obligee  for  the  construction  of  taxiways,  warm-up 
and  parking  aprons.  Job.  No.  Davis-Monthan  ESA 
210-6,  210-8  and  210-9,  Davis-Monthan  Field,  Tuc- 
son, Arizona,  Contract  No.  W-04-353-Eng.  1302, 
a  copy  of  which  is  or  may  be  hereto  annexed. 

Now,  Therefore,  the  Condition  of  This  Obligation 
Is  Such,  that  if  the  Principal  shall  faithfully  per- 
form the  work  contracted  to  be  performed  under 
said  contract,  and  shall  pay,  or  cause  to  be  paid  in 
full,  the  claims  of  all  persons  performing  labor 
upon  or  furnishing  materials  to  be  used  in,  or  fur- 
nishing appliances,  teams  or  power  contributing  to 
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such  work,  then  this  obligation  shall  be  void;  oth- 
erwise to  remain  in  full  force  and  effect. 

This  bond  is  executed  for  the  purpose  of  comply- 
ing with  the  laws  of  the  State  of  Arizona,  and  shall 
inure  to  the  benefit  of  any  and  all  persons  who  per- 
form labor  or  furnish  materials  to  be  used  in,  or 
furnish  appliances,  teams  or  power  contributing  to 
the  work  described  in  said  contract,  so  as  to  give 
such  persons  a  right  of  action  to  recover  upon  this 
bond  in  any  suit  brought  to  foreclose  the  liens  pro- 
vided for  by  the  laws  of  the  State  of  Arizona,  or  in 
a  separate  suit  brought  on  this  bond.    No  right  of 
action  shall  accrue  hereunder  to  or  for  the  use  of 
any  person  other  than  the  Obligee  except  as  such 
right  of  action  may  be  given  by  the  Mechanics'  Lien 
Laws  of  the  State  of  Arizona  to  persons  perform- 
ing labor  or  furnishing  materials,  appliances,  teams 
or  power  as  aforesaid.    The  total  amount  of  the 
surety's    liability    under    this    bond,    both    to    the 
Obligee  and  to  persons  furnishing  labor  or  mate- 
rial, appliances,  teams  or  power,  shall  in  no  event 
exceed  the  penalty  hereof. 

The  Principal  and  Surety  further  agree  to  pay 
all  just  labor  claims  arising  under  said  contract, 
within  two  (2)  weeks  after  demand,  and  to  waive 
the  filing  of  lien  claims  or  giving  written  notice 
required  by  Statute  as  a  condition  to  bringing  suit 
to  enforce  the  same. 

Provided,  however,  as  to  said  Obligee,  and  upon 
the  Express  Conditions,  the  performance  of  each  of 
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which  shall  be  a  condition  precedent  to  any  right  of 
recovery  hereon  by  said  Obligee : 

First:  That  in  the  event  of  any  default  on  the 
part  of  the  Principal,  written  notice  thereof  shall 
be  delivered  to  the  Surety,  by  Registered  mail  at 
its  office  in  the  City  of  Los  Angeles  promptly,  and  in 
any  event  within  ten  (10)  days  after  the  owner,  or 
his  representative,  or  the  [25]  architect,  if  any, 
shall  learn  of  such  default;  that  the  Surety  shall 
have  the  right,  within  thirty  (30)  days  after  re- 
ceipt of  such  notice,  to  proceed  or  procure  others  to 
proceed  with  the  performance  of  such  contract ;  shall 
also  be  subrogated  to  all  the  rights  of  the  Principal ; 
and  any  and  all  moneys  or  property  that  may  at 
the  time  of  such  default  be  due,  or  that  thereafter 
may  become  due  to  the  principal  under  said  contract, 
shall  be  credited  upon  any  claim  which  the  Obligee 
may  then  or  thereafter  have  against  the  Surety, 
and  the  surplus,  if  any,  applied  as  the  Surety  may 
direct. 

Second:  That  the  Obligee  shall  faithfully  per- 
form all  of  the  terms,  covenants  and  conditions  of 
such  contract  on  the  part  of  the  Obligee  to  be  per- 
formed ;  and  shall  also  retain  the  last  payment  pay- 
able by  the  terms  of  said  contract,  and  all  reserves 
and  deferred  payments  retainable  by  the  Obligee 
under  the  terms  of  said  contract  until  the  complete 
performance  by  the  Principal  of  said  contract,  and 
until  the  expiration  of  the  time  within  which  no- 
tice oC  claims  or  claims  of  liens  by  persons  perform- 
ing work  or  furnishing  materials  under  said  contract 
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may  be  filed  and  until  all  such  claims  shall  have 
been  paid,  unless  the  Surety  shall  consent,  in  writ- 
ing, to  the  payment  of  said  last  payment,  reserves 
or  deferred  payments. 

Third:  That  the  Surety  shall  not  be  liable  for 
any  damages  resulting  from  strikes,  or  labor  diffi- 
culties, or  from  mobs,  riots,  fire,  the  elements,  or  acts 
of  God,  or  for  the  repair  or  reconstruction  of  any 
work  or  materials  damaged  or  destroyed  by  any 
such  causes,  nor  for  damages  from  injury  to,  or 
the  death  of,  any  persons,  nor  for  the  non-per- 
formance of  any  guarantees  of  the  efficiency  or 
wearing  qualities  of  any  work  done  or  materials 
furnished,  or  the  maintenance  thereof,  or  repairs 
thereto,  nor  for  the  furnishing  of  any  bond  or  ob- 
ligation other  than  this  instrument. 

Signed,  Sealed  and  Dated  this  20th  day  of  Feb- 
ruary, 1945. 

DUQUE  &  FRAZZINI, 
By  CARSON   FRAZZINI. 

GLENS    FALLS    INDEMNITY 
COMPANY, 
By  HARRY  LEONARD, 

Attorney. 

(Corporate  Seal.) 

[Endorsed] :     Filed  Sept.  18,  1945.  [26] 
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[Title  of  District  Court  and  Cause.] 

SUMMONS 

To  the  above-named  Defendant: 

You  are  hereby  summoned  and  required  to  serve 
upon  Clifford  R.  McFall,  plaintiff's  attorney,  whose 
address  is  402  Valley  National  Bank  Building,  Tuc- 
son, Arizona,  an  answer  to  the  complaint  which  is 
herewith  served  upon  you,  within  20  days  after 
service  of  this  summons  upon  you,  exclusive  of  the 
day  of  service.  If  you  fail  to  do  so,  judgment  by 
default  will  be  taken  against  you  for  the  relief  de- 
manded in  the  complaint. 

[Seal]  EDWARD  W.  SCRUGGS, 

,    Clerk  of  Court. 

By  /s/  JEAN  E.  MICHAEL, 
Deputy  Clerk. 

Date:     September  18,  1945. 

7-1615 
Note. — This  summons  is  issued  pursuant  to  Rule 
4  of  the  Federal  Rules  of  Civil  Procedure.  [27] 

RETURN  ON  SERVICE  OF  WRIT 

United  States  of  America, 
District  of  Arizona — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed Summons  on  the  therein-named  Basich  Broth- 
ers Construction  Co.,  a  corporation,  by  delivering 
a  copy  of  said  Summons  with  Complaint  attached, 
to  which  was  attached  Exhibits  A,  B,  and  C,  to  T. 
De  Witt  Talmage,  Statutory  Agent  for  said  Cor- 
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poration  for  Pima  County  in  the  State  of  Arizona, 
and  at  the  same  time  and  place  showing  him  the 
original  Summons  at  601  North  Stone  Avenue, 
Tucson,  Arizona,  in  said  District  on  the  Nineteenth 
day  of  September,  1945,  at  9 :57  a.m. 

Service,  $2.00;  Travel,  .06;  total,  $2.06. 
B.  J.  McKINNEY, 
U.  S.  Marshal. 
By  /s/  EDMUND  L.  SCHWEPPE, 
Deputy. 


RETURN  ON  SERVICE  OF  WRIT 

I  hereby  certify  and  return  that  on  the  21st  day 
of  September,  1945,  I  received  the  within  summons 
and  served  same  on  Hartford  Accident  and  Indem- 
nity Co.,  a  corporation,  by  making  substitute  serv- 
ice upon  the  Arizona  Corporation  Commission  and 
delivering  to  Wilson  T.  Wright,  Chairman  of  Ari- 
zona Corporation  Commission,  copy  of  Summons  to 
which  was  attached  copy  of  Complaint  and  copy  of 
Exhibits  A,  B,  and  C,  and  at  the  same  time  show- 
ing Mr.  Wright  the  original  Summons  in  his  of- 
fice in  the  Capitol  Annex  Building,  Phoenix,  at 
10:45  AM  on  the  25th  day  of  September,  1945. 

Marshal's  Fees:  Travel,  $.20;  Service,  $2.00;  total 
$2.20. 

B.  J.  McKINNEY, 

United  States  Marshal. 
By  M.  CASSIE  BAKER, 

Deputy  United  States  Marshal. 
[Endorsed]:     Filed  Oct.  3,  1945.  [30] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANTS  BASICH  BROTH- 
ERS CONSTRUCTION  COMPANY  AND 
HARTFORD  ACCIDENT  AND  INDEM- 
NITY COMPANY 

Come  now  the  above-named  defendants,  Basich 
Brothers  Construction  Company,  a  corporation,  and 
Hartford  Accident  and  Indemnity  Company,  a  cor- 
poration, and,  as  and  for  answer  to  plaintiff's  com- 
plaint on  file  herein,  admit,  allege  and  deny  as  fol- 
lows: 

I. 

Admit  the  allegations  of  Paragraph  I  of  said 
complaint  with  the  exception  of  that  portion  thereof 
that  "said  use  plaintiffs  furnished  labor  and  mate- 
rial in  the  prosecution  of  the  work  provided  for  in 
such  contract,  for  which  payment,  although  due,  has 
not  been  made,  as  hereinafter  more  particularly  set 
forth."  [31]  Defendants  deny  that  said  use  plain- 
tiffs furnished  labor  or  material  in  the  prosecution 
of  said  work  but  allege  that  any  labor  or  material 
furnished  by  said  use  plaintiffs  or  any  of  them  was 
for  third  parties  in  the  production  of  material  which 
said  material  was  thereupon  purchased  by  said  de- 
fendant Basich  Brothers  Construction  Company 
from  said  third  parties  and  thereupon  the  mate- 
rial so  purchased  was  used  in  the  prosecution  of 
said  work.  Defendants  are  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth 
of  the  allegation  that  the  alleged  payment  has  not 
been  made  for  the  labor  and  material  alleged  to  have 
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been  furnished  by  said  use  i)laintiil's  and,  basing 
their  denial  thereon  they  deny  the  same. 

Admit  all  of  the  allegations  of  Paragraphs  II, 
III,  IV,  V  and  VI  of  said  complaint. 

III. 

Admit  all  of  the  allegations  of  paragraph  VI  of 
said  complaint  except  as  herein  specifically  denied. 
Deny  that  defendant  Basich  Brothers  Construction 
Company  employed  Andrew  Duque  and  Carson 
Frazzini  as  therein  alleged  but  that  said  Andrew 
Duque  and  Carson  Frazzini  were  independent  con- 
tractors required  to  furnish  said  defendant  with  ma- 
terial as  specified  in  the  agreement  attached  to  said 
complaint  and  marked  "Exhibit  B."  Deny  that 
said  Andrew  Duque  and  Carson  Frazzini  were  to 
extract  materials  from  certain  pits  designated  by 
said  defendant  or  that  they  were  to  perform  their 
said  contract  with  defendant  under  feaid  defendant's 
direction  or  supervision.  That  the  rights  and  ob- 
ligations of  the  respective  parties  to  said  contract 
so  marked  "Exhibit  B"  are  only  those  therein  spe- 
cifically set  forth. 

IV. 

Defendants  deny  that  the  equipment  alleged  in 
Paragraph  VIII  of  said  complaint  to  have  been 
rented  by  use  plaintiff  [32]  Bert  Turner,  to  Duque 
&  Frazzini  was  used  in  the  performance  of  work 
I)rovided  for  in  said  contract  witli  the  United 
States  Government  therein  referred.  Defendants 
are  without  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  other  allegations 
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set  forth  in  said  Paragraph  VIII  of  said  complaint 
except  as  herein  otherwise  alleged  and  basing  their 
denial  thereon  they  deny  the  same.  Defendants  ad- 
mit the  service  of  written  notice  within  ninety  days 
from  June  8,  1945,  as  therein  alleged. 

V. 

Defendants  deny  that  the  equipment  alleged  in 
Paragraph  IX  of  said  complaint  to  have  been  rented 
by  use  plaintiff,  Frank  E.  Hinman,  to  Duque  & 
Frazzini  was  used  in  the  performance  of  work  pro- 
vided for  in  said  contract  with  the  United  States 
government  as  therein  alleged.  Defendants  are 
without  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  the  other  allegations  set 
forth  in  said  Paragraph  IX  of  the  complaint  ex- 
cept as  herein  otherwise  alleged  and  basing  their 
denial  thereon  they  deny  the  same.  Defendants 
admit  the  service  of  written  notice  within  ninety 
days  from  June  8,  1945,  as  therein  alleged. 

VI. 

Defendants  deny  that  the  .equipment  alleged  in 
Paragraph  X  of  said  complaint  to  have  been  rented 
by  use  plaintiff.  Garland  D.  England,  to  Duque  & 
Frazzini  was  used  in  the  performance  of  work  pro- 
vided for  in  said  contract  with  the  United  States 
Government  as  therein  alleged.  Defendants  are 
without  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  the  other  allegations  set 
forth  in  said  Paragraph  X  of  said  complaint  ex- 
cept as  herein  otherwise  alleged  and  basing  their 


vs.  Vnited  States  of  America^  et  al.  37 

denial  thereon  they  deny  the  same.  Defendants  ad- 
mit the  service  of  written  notice  within  ninety  days 
from  June  7,  1945,  as  [33]  therein  alleged. 

For  and  as  a  Separate  Defense  to  Each  of  the 
Causes  of  Action  Alleged  in  the  Complaint  on  File 
Herein,  Defendants  Allege: 

I. 

That  the  equipment  alleged  to  have  been  fur- 
nished by  each  of  the  use  plaintiffs  in  said  action 
to  said  Duque  &  Frazzini,  and  any  labor  alleged 
to  be  performed  by  any  of  them  were  not  supplied 
in  the  prosecution  of  the  work  provided  for  in  said 
contract  between  defendant  Basich  Brothers  Con- 
struction Company  and  the  United  States ;  that  said 
Duque  &  Frazzini,  although  designated  as  subcon- 
tractor in  said  agreement  attached  to  plaintiff's 
complaint  and  marked  "Exhibit  A,"  were  merely 
material  men  and  any  equipment  or  labor  alleged 
to  have  been  furnished  by  any  of  said  use  plain- 
tiffs were  employed  in  the  fabrication  of  material 
before  said  material  was  actually  installed  or  be- 
came a  part  of  said  public  improvement. 

Wherefore,  said  defendants  pray  that  plaintiff 
and  said  use  plaintiffs  take  nothing  as  against 
these  defendants  or  either  of  them  and  for  tlieir 
costs  of  court. 

STEPHEN  MONTELEONE, 
Attorney  for  Defendant:;-,.  [34] 
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State  of  California, 
County  of  Los  Angeles — ss. 

N.  L.  Basich,  being  first  duly  sworn,  deposes  and 
says:  That  lie  is  the  President  of  the  defendant 
Basich  Brothers  Construction  Company,  a  corpo- 
ration; that  he  has  read  the  foregoing  Answer  and 
knows  the  contents  and  that  the  same  is  true  of  his 
own  knowledge  except  as  to  matters  therein  stated 
on  information  and  belief  and  as  to  those  mat- 
ters he  believes  the  same  to  be  true. 

N.  L.  BASICH. 
Subscribed  and  sworn  to  before  me  this  5th  day 
of  October,  1945. 

DOROTHY  P.   SOETH, 
Notary  Public  in  and  for  Said  County  and  State. 
My  commission  expires  February  19,  1946. 

Received  copy  of  the  within  Answer  this  10th 
day  of  October,  1945. 

CLIFFORD  R.  McFALL, 

Attorney  for  Plaintiff. 

[Endorsed]:     Filed  Nov.  28,  1945.  [35] 


1 


vs.  ZJnited  States  of  America,  et  al.  39 

In  tlie  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  Civil  320— Tucson 

UNITED  STATES  OF  AMERICA  for  the  use  of 
BERT  TURNER,  FRANK  C.  HINMAN  and 
GARLAND  D.  ENGLAND, 

Plaintiff, 

vs. 

BASICH  BROTHERS  CONSTRUCTION  CO.,  a 
corporation,  and  HARTFORD  ACCIDENT 
AND  INDEMNITY  COMPANY,  a  corpora- 
tion, 

Defendants, 

And  Third-Party  Plaintiffs, 

vs. 

GLENS  FALLS  INDEMNITY  COMPANY  OF 
GLENS  FALLS,  NEW  YORK,  a  corporation, 

Third-Party  Defendant. 

ORDER  UPON  PRE-TRIAL  CONFERENCE, 
PURSUANT  TO  RULE  16 

By  direction  of  the  Court  a  pre-trial  conference 
was  had  in  chambers,  under  and  i)ursuant  to  Rule 
16  of  the  Rules  of  Civil  Procedure,  on  the  18th  day 
of  February,  1946,  at  which  parties  hereto  were  rep- 
resented by  their  respective  counsel  as  follows: 

Mr.  Clifford  R.  McFall  and  Mi-.  Joseph  H.  Riley 
for  the  plaintiff;  Mr.  Stephen  Monteleone  for  tlie 
defendants  and  third-party  plaintiffs,  and  ^Ir.  Ral])h 
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W.  Bilby  and  Mr.  John  E.  McCall  for  the  third- 
party  defendant ; 

As  a  result  of  which  conference  the  following  ac- 
tions, amendments  and  stipulations  and  agreements 
were  taken  and  made  by  the  respective  parties: 

It  was  stipulated  and  agreed  that  Paragraph  VII 
of  the  plaintiff's  complaint  be  amended  by  interline- 
ation by  changing  the  word  "contractor"  in  line 
10  of  said  Paragraph  to  "subcontractor,"  and  that 
the  pleadings  of  the  other  parties  hereto  [36]  stand 
to  said  complaint  as  amended; 

That  the  respective  amounts  of  the  claims  of  the 
use  plaintiffs,  Bert  Turner,  Frank  C.  Hinman  and 
Garland  D.  England,  as  set  forth  in  the  complaint, 
are  correct,  and  that  the  nature  of  the  claims  are  as 
stated  in  the  complaint ; 

That  a  copy  of  the  original  contract  referred  to 
in  Paragraph  I  of  plaintiff's  complaint  now  offered 
by  plaintiffs  and  marked  Plaintiff's  Exhibit  "A," 
may  be  received  and  marked  in  evidence  with  the 
same  force  and  effect  as  though  it  were  the  original 
contract  referred  to. 

That  a  copy  of  the  Specifications  referred  to  in  the 
contract  marked  Plaintiff's  Exhibit  "A,"  now  of- 
fered in  evidence  by  the  plaintiff  and  marked  Plain- 
tiff's Exhibit  "B,"  may  be  received  and  marked  in 
evidence  as  a  part  of  said  Contract,  in  lieu  of  the  orig- 
inal Specifications,  and  with  the  same  force  and  ef- 
fect as  though  said  specifications  were  the  original 
above  referred  to. 

That  a  copy  of  the  Payment  Bond  referred  to  in 
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Paragraph  V  of  the  plaintiff's  complaint  now  of- 
fered by  plaintiff  and  marked  Plaintiff's  Exhibit 
**C,"  may  be  admitted  and  marked  in  evidence  with 
the  same  force  and  effect  as  though  it  were  the  orig- 
inal Bond  referred  to. 

That  a  copy  of  the  Subcontract  Agreement  re- 
ferred to  in  Paragraph  VI  of  the  plaintiff's  com- 
plaint now  offered  by  plaintiff  and  marked  Plain- 
tiff's Exhibit  "D,"  may  be  admitted  and  marked 
in  evidence  with  the  same  force  and  effect  as  though 
it  were  the  original  Subcontract  Agreement  above 
referred  to,  with  the  reservation  on  the  part  of  coun- 
sel for  the  third-party  defendant  that  the  same  is  not 
material  at  this  time. 

That  a  copy  of  the  Subcontract  Bond  referred  to 
in  Paragraph  VII  of  plaintiff's  complaint  now  of- 
fered by  i^laintiff  and  marked  Plaintiff's  Exhibit 
*'E,"  may  be  admitted  and  marked  in  [37]  evidence 
with  the  same  force  and  effect  as  though  it  were 
the  original  Subcontract  Bond  above  referred  to, 
with  the  reservation  on  the  part  of  counsel  for  the 
third-party  defendant  that  the  same  is  not  material 
at  this  time. 

Certain  facts  were  stipulated,  as  appears  from  the 
Reporter's  Transcript  as  follows: 

"Mr.  McFall:  May  it  be  further  stipulated  if 
the  Court  please,  that  the  work  to  be  done  under 
the  subcontract  agreement  between  Basich  Broth- 
ers and  Duqiie  and  Frazzini,  described  in  the  sub- 
contract as  Item  9  Gravel  Embankment,  Item  11 
Gravel  for  stabilized  subgrade  under  gravel  l)ayo 
course.  Item  15  Gravel  for  base  course.   Item   21 
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rock  and  Sand  for  18"-12"  18''  Portland  cement  con- 
crete airfield  pavement,  Item  22  Rock  and  sand  for 
10"  Portland  cement  concrete  airfield  pavement, 
Item  26 A  rock  and  sand  for  binder  course  asphaltic 
concrete,  Class  1,  Item  26B  Rock  and  sand  for  wear- 
ing course  asphaltic  concrete,  Class  2,  are  all  set  | 
forth  in  the  specifications,  which  are  a  part  of  the 
original  contract  in  evidence  in  this  case  on  pages 
3  and  4  of  the  specifications,  under  Schedule  of  Work 
Items,  and  that  the  specifications  and  requirements 
for  the  doing  of  that  work  and  the  furnishing  of 
that  material  are  set  forth  in  the  specifications  under 
the  heading,  'Materials,'  page  III-2-3-4,  of  the  speci- 
fications. As  to  items  9, 11,  and  15,  as  set  forth  under 
the  heading,  'Materials,'  on  pages  III-2-3-4  of  the  I 
specifications;  and  the  requirements  on  the  work  as 
to  items  21  and  22  are  set  forth  on  pages  VI-5  of 
the  specifications  and  that  the  requirements  and 
specifications  for  the  doing  of  the  work  under 
items  21  and  22  are  set  forth  in  the  specifications 
under  the  heading  4-08,  headed,  'Aggregate  Grad- 
ing Requirements,'  on  page  IV-5  of  the  specifica- 
tions; and  that  the  requirements  and  specifications 
of  the  work  to  be  done  under  items  26-a  and  b,  are 
set  forth  in  the  specifications  under  the  heading, 
*  Binder  Course  Asphaltic  Concrete,  Class  1  and  Class 
2,  on  pages  VI-5  or  schedule  VI-5  of  the  specifica- 
tions. 

"Mr.  Monteleone:  The  only  exception  I  take, 
counsel  uses  the  expression  throughout,  'for  doing 
the  work.'  Those  requirements  of  the  specifications 
are  merely  the  requirements  to  be  complied  with  in 
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producing  the  material  to  be  used  on  the  particular 
job.  Counsel  referred  to  the  work  in  producing 
that  material.  I  have  no  objection,  but  I  don't  want 
it  to  be  understood  that  any  work  was  directly  done 
on  the  different  projects,  except  as  may  be  inferred 
from  the  contract  itself."  [38] 

*'Mr.  McFall:  That  is  a  question  of  law. 
"Mr.  Monteleone:  I  understand  that.  I  want  it 
for  the  purpose  of  record.  I  don't  want  to  preju- 
dice any  of  my  rights,  when  we  say,  'the  work  to 
be  done.'  It  is  my  contention  all  the  way  through, 
whatever  work  was  done  by  use  plaintiffs  was  work 
done  in  producing  material,  which  had  to  meet  the 
requirements  set  forth  in  the  specifications.  With 
that  understanding,  I  will  so  stipulate. 

"Mr.  McFall:  The  point  of  this  stipulation,  Mr. 
Monteleone,  is  that  the  prime  contract  required  cer- 
tain materials  to  be  prepared  by  the  contractor  ac- 
cording to  definite  specifications  and  requirements, 
and  that  those  requirements  are  set  out  in  the  sub- 
contract and  in  the  prime  contract,  in  the  specifi- 
cations; and  that  so  far  as  those  items  mentioned 
in  the  su])-contract  are  concerned,  that  Duque  and 
Frazzini  did  do  the  work  under  and  pursuant  to  the 
requirements  of  the  prime  contract. 

"Mr.    Monteleone:     In   the    requirement    of   \\\Qi 
prime  contract,  you  mean. 

''Mr.  McFall:     That  is  what  I  said. 
''The  Court :     Is  that  stipulated  to^ 
"Mr.  Monteleone:     Yes,  with  that  understanding 
]  have  indicated. 
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"The  Court:     You  are  not  objecting  to  it? 

' '  Mr.  Monteleone :    No. ' ' 

It  was  further  stipulated  as  follows: 

That  all  work  done  and  all  labor,  materials,  sup- 
plies and  equipment  furnished  and  provided  by/ 
Andrew  Duque  and  Carson  Frazzini,  a  copartner- 
ship doing  business  under  the  name  of  Duque  & 
Frazzini,  referred  to  in  Paragraph  VI  of  plaintiff's 
complaint,  in  Pima  Comity,  Arizona,  during  the 
months  of  March,  April,  May  and  June,  1945,  was 
done,  performed,  provided  and/or  supplied  by  said 
copartnership  under  the  subcontract  agreement  re- 
ferred to  in  said  Paragraph  VI  of  the  plaintiff's 
complaint,  a  copy  of  which  is  attached  to  said 
complaint  and  marked  Exhibit  "B"  and  for  the 
purposes  and  uses  in  said  subcontract  referred  to 
and  for  or  to  no  other  purpose  or  use  whatsoever. 

That  all  of  the  work  which  Duque  &  Frazzini  did 
pursuant  to  the  Subcontract  referred  to  in  the  com- 
plaint was  done  on  premises  [39]  belonging  to  Ste- 
fan Gollob  located  approximately  four  and  one-half 
miles  from  the  base  referred  to  in  the  contract  as 
Davis-Monthan  Field.  That  said  premises  were 
leased  to  the  defendant,  Basich  Brothers  Construc- 
tion Co.  by  Stefan  Gollob  for  the  purpose  of  making 
available  to  said  Basich  Brothers  Construction  Co. 
the  gravel,  rock,  and  earth  on  the  premises  for  use 
upon  the  work  required  of  the  defendant,  Basich 
Brothers  Construction  Co.,  under  the  contract  al- 
leged in  the  complaint,  and  that  the  said  defendant, 
Basich  Brothers  Construction  Co.,  paid  all  rentals 
for  the  use  of  said  premises  for  said  purposes. 
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That  said  site  was  first  selected  by  the  United 
States  Engineers  before  Basich  Brothers  Construc- 
tion Co.  could  acquire  the  site  from  the  owner  for 
the  purposes  aforesaid. 

That  Basich  Brothers  Construction  Co.  actually 
paid  for  all  labor  as  provided  for  in  the  instrument 
marked  "Subcontract  Agreement"  referred  to  in  the 
complaint ; 

That  the  amount  involved  in  the  Subcontract 
Agreement  between  Basich  Brothers  Construction 
Co.,  the  defendant,  and  Duque  &  Frazzini,  the  sub- 
contractors, exceeded  the  sum  of  $100,000.00. 

It  was  further  agreed  by  respective  counsel  that 
the  only  issue  remaining  for  determination  by  the 
Court  under  the  plaintiff's  complaint  and  the  de- 
fendant's answer  thereto  is  the  question  as  to 
whether  or  not  Duque  &  Frazzini  were  subcontrac- 
tors within  the  meaning  of  the  Miller  Act,  under 
which  this  suit  is  brought. 

That  subsequent  to  and  during  the  trial  proceed- 
ings it  was  stipulated  in  effect  that  Basich  Broth- 
ers Construction  Co.  maintained  and  operated  two 
plants  on  the  Stefan  Gollob  premises  above  referred 
to  as  being  under  lease  to  Basich  Brothers  Construc- 
tion Co.,  in  connection  with  its  work  under  the  con- 
tract alleged  in  the  complaint,  one  of  which  said 
plants  was  known  as  a  batch  plant  and  the  other  as 
a  hot  plant. 

So  Ordered  this  4th  day  of  March,  1946. 
ALBERT  M.  SAMES, 
District  Judge.  [40] 
[Endorsed] :     Filed  March  4,  1946.  [41] 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  Civil  320  Tucson 

UNITED  STATES  OF  AMERICA  for  the  use  of 
BERT  TURNER,  FRANK  C.  HINMAN  and 
GARLAND  D.  ENGLAND, 

Plaintiff, 

vs. 

BASICH  BROTHERS  CONSTRUCTION  CO.,  a 
corporation,  and  HARTFORD  ACCIDENT 
AND  INDEMNITY  COMPANY,  a  corpora- 
tion, 

Defendants, 
JUDGMENT 
This  case  came  on  regularly  for  trial  before  the 
Court  sitting  without  jury  on  the  18th  day  of  Febru- 
ary, 1946.     The  parties  appeared  and  were  repre- 
sented by  their  respective  counsel  as  follows : 

Mr.  Clifford  R.  McFall  and  Mr.  Joseph  H.  Riley 
for  the  plaintiff,  and  Mr.  Stephen  Monteleone  for 
the  defendants. 

A  pre-trial  conference  was  had  in  chambers  on 
said  date  under  and  pursuant  to  Rule  16  of  the 
Rules  of  Civil  Procedure,  and  the  action,  amend- 
ments and  stipulations  and  agreements  taken  and 
made  by  the  respective  parties  at  said  i:)re-trial  con- 
ferences were  recited  in  an  Order  heretofore  duly 
made  and  entered  herein. 

On  said  date  the  case  proceeded  to  trial  and  was 
tried  upon  the  issues  raised  by  plaintiff's  complaint 


vs.  United  States  of  America,  et  al.  47 

herein  and  defendant's  answer  thereto  not  disposed 
of  by  admissions  or  agreement  of  counsel  at  the 
pre-trial  conference,  and  at  the  conchision  of  the 
trial  the  case  was  orally  argued  by  respective  coun- 
sel for  the  plaintiif  and  defendant  and  submitted  for 
decision. 

Whereupon,  after  due  consideration  of  the  rec- 
ord and  the  arguments  and  contentions  of  the  re- 
spective parties,  the  Court  on  the  4th  day  of  March, 
1946,  did  render  judgment  in  favor  of  the  plaintiffs 
and  against  the  defendants,  Basich  Brothers  Con- 
struction [44]  Company,  a  corporation,  and  Hart- 
ford Accident  Indemnity  Co.,  a  corporation,  as 
prayed  for  in  plaintiff's  complaint  herein. 

Wherefore,  by  virtue  of  the  law  and  by  reason  of 
the  premises  aforesaid.  It  Is  Ordered,  Adjudged 
And  Decreed: 

That  the  use  plaintiff,  Bert  Turner,  do  have  and 
recover  of  and  from  the  defendants,  Basich  Brothers 
Construction  Co.,  a  corporation,  and  Hartford  Acci- 
dent Indemnity  Co.,  a  corporation,  the  sum  of 
12,404.63,  with  interest  thereon  at  the  rate  of  six 
])ercent  per  annum  from  date  hereof  until  paid; 

Tliat  tlie  use  plaintiff,  Frank  E.  Hinman,  do  have 
and  recover  of  and  from  the  defendants,  Basich 
Brothers  Construction  Co.,  a  corporation,  and  Harl- 
ford  Accident  &  Indenmity  Co.,  a  corporation,  tlie 
sum  of  .fl,771.00,  with  interest  thereon  at  the  rate 
of  six  j)ercent  ])er  aunmn  from  date  hero<^f  until 
paid ; 
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That  the  use  plaintiff,  Garland  D.  England,  do 
have  and  recover  of  and  from  the  defendants,  Basich 
Brothers  Construction  Co.,  a  corporation,  and  Hart- 
ford Accident  &  Indemnity  Co.,  a  corporation,  the 
sum  of  $361.37,  with  interest  thereon  at  the  rate  of 
six  percent  per  annum  from  date  hereof  mitil  paid; 

And  that  the  said  use-plaintiffs  recover  of  and 
from  the  said  defendants  their  costs  and  disburse- 
ments incurred  in  this  action  amounting  to  the  sum 

of  $38.96. 

The  Clerk  is  directed  to  enter  judgment  accord- 
ingly. 

Done  in  open  court  this  20th  day  of  March,  1946. 

ALBERT  M.  SAMES 

District  Judge 

Approved  as  to  form: 

STEPHEN  MONTELEONE 

Attorney  for  the  Defendants 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT 
COURT  OF  APPEALS 

To  Edward  W.  Scruggs,  Clerk  of  the  Above  En- 
titled Court : 

Notice  Is  Hereby  Given  that  Basich  Brothers 
Construction  Co.,  a  corporation,  and  Hartford  Ac- 
cident and  Indemnity  Company,  a  corjDoration,  de- 
fendants above  named,  hereby  appeal  to  the  Circuit 
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Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  entered  in  this  action  on  or  about 
March  20,  1946. 

Dated:    April  10,  1946. 

/s/    STEPHEN  MONTELEONE 
Attorney  for  Appellants,  Basich  Brothers  Construc- 
tion Co.  and  Hartford  Accident  and  Indemnity 
Company. 

[Endorsed] :    Filed  Apr.  16.  1946.  [46] 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

clerk's  certificate  to  transcript 
Of  record 

United  States  of  America, 
District  of  Arizona — ss. 

I,  Edward  W.  Scruggs,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Arizona,  do 
hereby  certify  that  I  am  custodian  of  the  records, 
papers  and  files  of  the  said  Court,  including  the  i-ec- 
ords,  papers  and  files  in  the  case  of  United  States  of 
America,  for  the  use  of  Bert  Turner,  Fi-ank  E.  Hin- 
man.  Garland  D.  England  and  Howard  K.  Cress- 
well,  Plaintiff,  vs.  Basich  Brothers  Construction 
Co.,  a  corporation,  and  Hartford  Accident  and  In- 
demnity Company,  a  corporation,  Defendants,  num- 
bered Civ-320  Tucson,  on  the  docket  of  said  Court. 

I  further  certify  tliat  the  attached  pages,  num- 
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bered  1  to  59,  inclusive,  contain  a  full,  true  and  cor- 
rect transcript  of  all  the  proceedings  of  said  cause 
and  all  the  papers  filed  therein,  together  with  the 
endorsements  of  filing  thereon,  called  for  and  desig- 
nated in  the  Amended  Designation  of  Contents  of 
Record  on  Appeal,  filed  in  said  cause  and  made  a 
part  of  the  transcript  attached  hereto,  as  the  same 
appear  from  the  originals  of  record  and  on  file  in 
my  office  as  such  Clerk  in  the  City  of  Tucson,  State 
and  District  aforesaid,  with  the  exception  of  the 
original  exhibits  referred  to  therein,  pre-trial  stipu- 
lation, and  transcript  of  all  the  testimony. 

I  further  certify  that  the  originals  of  Plaintiif 's 
Exhibits  A,  B,  C,  D,  and  E  are  transmitted  herewith 
as  a  part  of  the  Record  on  Appeal  pursuant  to 
Order  of  the  Court  dated  May  16,  1946. 

I  further  certify  that  the  original  Reporter's 
Transcript  of  Evidence  and  Proceedings  is  trans- 
mitted herewith  and  that  the  pre-trial  stipulation 
designated  by  Appellants  is  contained  therein.  [60] 

I  further  certify  that  the  Clerk's  fee  for  prepar- 
ing and  certifying  to  this  said  Transcript  of  Record 
amounts  to  $24.20  and  that  said  sum  has  been  paid 
to  me  by  counsel  for  the  Appellant. 

Witness  my  hand  and  the  seal  of  said  Court  this 
5th  day  of  June,  1946. 

[Seal]     /s/    EDWARD  W.  SCRUGGS, 

Clerk. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

Civil— No.  320— Tucson 

UNITED  STATES  OF  AMERICA  for  the  use  of 
BERT  TURNER,  FRANK  C.  HINMAN  and 
GARLAND  D.  ENGLAND, 

Plaintiff, 

vs. 

BASICH  BROTHERS  CONSTRUCTION  CO.,  a 
corporation,  and  HARTFORD  ACCIDENT 
AND  INDEMNITY  COMPANY,  a  corpora- 
tion. 

Defendants 

and  Third-Party  Plaintiffs, 

vs. 

GLENS  FALLS   INDEMNITY  COMPANY   OF 
GLENS  FALLS,  NEW  YORK,  a  corporation, 
Third-Party  Defendant. 

Before  The  Honorable  Albert  M.  Sanies,  Judge. 
Tucson,  Ariz.,  February  18,  1946. 

TRANSCRIPT  OF  EVIDENCE  AND 
PROCEEDINGS 

Appearances:  Mr.  Clifford  R.  McFall  and  Mr. 
Joseph  Riley,  attonieys  for  plaintiff.  United  States 
of  America  for  the  use  of  Bert  Turner,  Frank  C. 
Hinman  and  Garland  D.  England.  Mr.  Stephen 
Monteleone,  for  Basich  Brothers  Construction  Co., 
a  corporation,  and  Hartford  Accident  and  Indem- 
nity Co.,  a  cor]ioration,  defendants.    Mr.  Ralph  W. 
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Bilby  and  Mr.  John  E.  McCall,  attorneys  for  Glens 
Falls  Indemnity  Co.,  third-party  defendant.  [1*] 

PRE-TRIAL  STIPULATION 

Mr.  McFall:  This  is  a  pre-trial  stipulation  as 
to  the  facts,  by  and  between  respective  counsel,  and 
perhaps  it  will  be  best,  Gentlemen,  if  we  enter  ap- 
pearances for  the  record. 

Mr.  Monteleone :  Stephen  Monteleone,  for  Basich 
Brothers  Construction  Company,  a  corporation,  and 
Hartford  Accident  and  Indemnity  Co.,  a  corpora- 
tion, defendants. 

Mr.  Bilby:  Ralph  W.  Bilby  and  John  E.  McCall, 
attorneys  for  Glens  Falls  Indemnity  Company  of 
Glens  Falls,  New  York,  a  corporation,  third-party 
defendant. 

Mr.  McFall:  Clifford  R.  McFall  and  Joseph 
Riley,  attorneys  for  plaintiff,  L^nited  States  of 
Americal  for  the  use  of  Bert  Turner,  Frank  C.  Hin- 
man  and  Garland  D.  England. 

Mr.  McFall:  You  are  willing  to  stipulate  that 
the  use  plaintiff  is  entitled  to  recover  against  the 
Hartford  Accident  and  Indemnity  Co. '? 

Mr.  Monteleone:     That  will  be  all  right. 

Mr.  Bilby:  Yes.  You  do  not  prejudice  yourself 
one  way  or  the  other  as  against  us. 

The  Court:  That  takes  care,  as  far  as  the  mat- 
ter is  concerned,  against  the  construction  eom.pany; 


*  Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript. 
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part  of  the  stipulation  being  that  the  amount  of  the 
claijns  as  set  forth  by  the  three  use  plaintiffs  is  cor- 
rect? 

Mr.  Monteleone:  Correct,  and  the  nature  of  the 
services,  renting  of  equipment  is  correct. 

Mr.  McFall:  Your  Honor,  I  have  a  stipulation 
here,  stated  [2]  between  myself  and  Mr.  Monteleone, 
which,  under  paragraph  2  provides ;  That  the  plain- 
tiff may  amend  by  interlineation,  by  changing  the 
word  "contractor"  in  line  10  of  paragraph  VII,  to 
* '  sub-contractor. ' ' 

The  Court :    Yes,  I  saw  that. 

Mr.  McFall:  May  that  be  agreed  to  by  all  coun- 
sel? 

Mr.  Monteleone:     No  objection. 
Mr.  Bilby:    We  have  no  objection. 
Mr.  McFall:     That  it  may  be  stipulated — I  pre- 
sume w^e  should  have  these  instruments  marked. 
The  Court:    All  right,  so  you  can  identify  them. 

(Instruments  marked  Plaintiff's  Exhibit  A 
and  Plaintiff's  Exhibit  B.) 

PLAINTIFF'S  EXHIBIT  A 
CONTRACT  FOR  CONSTRUCTION 

.     Contract  No.  W-02-353-Eng.-1302 

This  Contract,  entered  into  this  25th  day  of  Janu- 
ary, 1945,  by  the  United  States  of  America  (herein- 
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after  called  the  Government)  represented  by  the 
Contracting  Officer  executing  this  contract,  and 
Basich  Brothers  Construction  Co.,  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State  of 
California,  of  the  city  of  Alhambra,  in  the  State  of 
California  (hereinafter  called  the  Contractor),  wit- 
nesseth  that  the  parties  hereto  do  mutually  agree  as 
follows : 

Article  1.  Statement  of  work — The  contractor 
shall  furnish  the  materials,  and  perfrom  the  work 
(except  materials  and  equipment  designated  to  be 
furnished  by  the  Government)  for  constructing  taxi- 
ways,  warm-up  and  parking  aprons,  airfield  light- 
ing, drainage  facilities,  and  water  service  lines,  to- 
gether with  appurtenant  facilities,  Job  No.  Davis- 
Monthan  ESA  210-6,  210-8,  and  210-9,  at  Davis- 
Monthan  Field,  Tucson,  Arizona,  for  the  considera- 
tion of  the  schedule  of  payment  hereto  attached,  and 
in  strict  accordance  with  the  specifications,  sched- 
ules, and  drawings,  all  of  which  are  made  a  part 
hereof  and  designated  as  follows:  Invitation  No. 
45-79,  dated  29  December  1944,  Addendum  No.  1, 
dated  4  January  1945,  Addendum  No.  2,  dated  8 
January  1945,  Addendum  No.  3,  dated  12  January 
1945,  Addendum  No.  4  dated  13  January  1945,  Ad- 
dendum No.  5,  dated  17  January  1945,  and  drawings 
as  listed  therein. 

The  work  shall  be  commenced  on  or  before  26 
January  1945,  and  shall  be  completed  in  accordance 
with  paragraph  SC-13  of  the  specifications. 
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PLAINTIFF'S  EXHIBIT  B 

Invitation  No.  45-79  29  December  1944 

War  Department 

Specifications :  For  Taxiways,  Warm-Up  and  Park- 
ing Aprons,  Job  No.  Davis-Monthan  ESA  210-6, 
210-8,  and  210-9,  Davis-Monthan  Field,  Tucson, 
Arizona. 

Appropriation:    212150905  E.S.A.,  1942-45. 

Part  I 
STATEMENT  OF  WORK 

1.  Location.  The  building  site  of  the  work  con- 
templated under  these  specifications  is  located  at 
Davis-Monthan  Field,  Tucson,  Arizona. 

2.  Work  to  be  done. 

(a)  The  work  to  be  done  consists  of  furnishing 
all  necessary  plant,  equipment,  labor,  and  materials 
(except  materials  and  equipment  designated  to  be 
furnished  by  the  Government),  and  constructing 
therewith  taxiways,  warm-up  and  parking  aprons, 
airfield  lighting,  drainage  facilities,  and  water  serv- 
ice lines,  in  accordance  with  the  drawings  listed  in 
Part  III,  ''Special  Conditions,"  and  with  these  spe- 
cifications. The  following  principal  items  of  work 
are  included. 

(1)  Preliminary  Operations. 

(2)  Earthwork. 

(3)  Gravel  Base  Course. 
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Exhibit  B — (Continued) 

(4)  Concrete  Work. 

(5)  Asphaltic  Concrete. 

(6)  Marking  Taxiways. 

(7)  Electrical  Work. 

(8)  Water  Service  Lines. 

(9)  Drainage  Facilities. 

(10)  Miscellaneous  Work  and  Job  Clean-Up. 

(b)  Description  of  Work.  All  pavements  and  fa- 
cilities shall  be  constructed  and  equipped  in  accord- 
ance with  the  detailed  specifications  and  the  draw- 
ings. In  cases  of  conflict  between  the  specifications 
and  the  detailed  drawings,  the  specifications  shall 
govern. 

The  contractor  shall  not  operate  his  equipment 
over  any  existing  mulched  area  except  where  abso- 
lutely necessary  and  then  only  when  and  where  au- 
thorized by  the  Contracting  Officer.  All  existing 
mulched  or  otherwise  stabilized  areas  damaged  as  a 
result  of  the  contractor's  operations  under  this  con- 
tract shall  be  restored  by  the  contractor  to  their 
original  condition  at  no  cost  to  the  Goverimient. 

(c)  Sequence  of  Operations. 

(1)  General.  The  contractor  will  be  required  to 
perform  construction  operations  in  order  of  priority 
listed  hereinafter.  He  shall  complete  all  work  in  each 
priority  before  commencing  work  on  the  succeeding 


vs.  United  States  of  America,  et  al.  57 

Exhibit  B — (Continued) 

priority,  except  with  written  approval  by  the  Con- 
tracting Officer. 

(2)  Schedule  of  Priorities. 

(a)  Priority  No.  1  includes  the  warm-up  pads  on 
NW-SE  Runway  No.  1,  fillets  and  warm-up  aprons 
on  N-S  Runway  No.  2,  warm-up  apron  on  east  end 
of  E-W  Runway  No.  3,  paving  around  new  hangar, 
and  construction  of  the  extension  of  Taxiway  No. 
10  to  the  Northwest. 

(b)  Priority  No.  2  includes  new  parking  apron 
adjacent  to  Runway  No.  4,  reconstruction  of  a  por- 
tion of  Taxiway  No.  6  and  Warm-Up  Aprons  on 
North  end  of  Runway  No.  4. 

(c)  Priority  No.  3  includes  the  replacement  of 
existing  paving  on  west  end  of  E-W  anchorage. 

3.    Quantities. 

(a)  The  total  estimated  quantities  necessary  to 
complete  the  work  described  in  paragraph  2  are  as 
follows : 
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6-06.    Bituminous  Mixtures. 

(a)  Composition  of  Mixture.  The  mineral  ag- 
gregate for  the  three  classes  of  asphaltic  concrete 
mixtures  shall  be  of  such  grading  that  the  respective 
percentages  by  weight  as  determined  by  laboratory 
sieves  will  conform  to  the  gradations  set  forth  here- 
inafter : 

(1)  Binder  Course  Asphaltic  Concrete  (Class  1) 

Percentage  Passing  Sieve 
Sieve  Size  Square  Openings 

11/2   inch  100 

1  inch  70  -  90 

3^  inch  52  -  75 

3/g  inch  32--  52 

No.  4  sieve 22  -  36 

No.  10  sieve 16  -  26 

No.  40  sieve  1  -  13 

No.  80  sieve 3  -     8 

No.  200  sieve 1  -    4 

Percent  by  weight  85-100  penetra- 
tion asphalt  (to  be  added  to  the 
aggregate  4.5  -  6.5 

(2)  Wearing  Course  Asphaltic  Concrete  (Class  2) 

Percentage  Passing 

Sieve  Size  1  2 

%  inch  100  100 

1/,  inch  76  -100  84  -100 

%  inch  59  -  71  71  -  84 

No.  4  sieve  35  -  54  54  -  73 

No.  10  sieve  24  -  42  42-60 

No.  40  sieve  10  -  23  23  -  36 

No.  80  sieve  6  -  15  13  -  23 

No.  200  sieve  3-8  4-9 

Percent  l)y  weight  85-100  pene- 
tration asphalt   (to  be  added 

to  the  aggregate)  3.5  -  5.5  4  -     6 
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Exhibit  B — (Continued) 
(3)  Wearing    Course   Asphaltic    Concrete,    Fine 
Grading  (Class  3) 

Sieve  Size  Percentage  Passing 

3/8  inch  100 

No.  4  sieve  65  -  80 

No.  10  sieve 45  -  60 

No.  40  sieve  25  -  55 

No.  80  sieve  15  -  25 

-    No.  200  sieve 5  -     9 

Percentage  by  weight  85-100  pene- 
tration asphalt  (to  be  added  to 
the  aggregate)    5.0  -  7.0 

(c)  Job  Mix  Formula.  The  contractor  shall  sub-  'i 
mit  in  writing  the  single  definite  percentage  for  each' 
sieve  fraction  of  aggregate,  within  the  limits  shown 
in  subparagraph  (a),  which  he  chooses  as  a  fixed 
mean  in  each  instance,  the  percentage  of  paving 
asphalt  for  the  mixture,  and  also  the  intended  tem- 
l^erature  of  the  completed  mixture  at  the  time  it  is 
discharged  from  the  mixer.  No  work  shall  be  started 
on  the  project  nor  ^ny  mixture  accepted  therefor 
until  the  contractor  has  submitted  and  received  ap- 
proval for  his  intended  job  mix  formula.  The  job 
mix  formula  will  be  allow^ed  the  following  toler- 
ances : 

Aggregate  passing  sieves  No.  4  or  larger 5% 

Aggregate  passing  No.   10,  No.  40,  and  No.  80 

sieves  4% 

Aggregate  passing  No.  200  sieve 2% 

Asphalt   0.5% 

Temperature  of  mixing 25°F. 

The  percentage  of  asphalt  and  gradation  of  aggre- 
gate, in  the  job  mix  formula,  may  be  changed  to  meet 
specific  field  conditions  without  adjustment  in  con- 
tract costs,  as  directed  by  the  Contracting  Officer. 


I 
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Mr.  McFall:  That  the  instrument  marked  Plain- 
tiff's Exhibit  A  is  the  copy  of  the  original  contract 
referred  to  in  paragraph  I  of  the  complaint,  between 
Basich  Brothers  Construction  Company  and  the 
United  States  of  America,  for  the  doing  of  the  work 
described  in  the  complaint,  at  Davis-Monthan  Field, 
Tucson,  Arizona;  that  this  copy  may  be  substituted 
and  admitted  in  evidence  in  lieu  of  the  original  con- 
tract, in  the  same  force  and  effect  as  though  it  is  the 
same  contract,  subject,  of  course,  to  any  errors 
which  may  appear,  if  there  are  any. 

Mr.  Monteleone:  May  I  make  this  suggestion.  Is 
it  agreeable  that  the  contract  be  marked  for  identi- 
fication, with  the  understanding  that  counsel  for 
any  of  the  parties  may  read  such  portions  of  the 
contract  which  tliey  may  deem  material  to  [3]  the 
issues.  In  other  words,  there  are  a  lot  of  foreigni 
matter  in  the  contract. 

Mr.  McFall:  I  don't  see  any  objection  to  putting 
in  the  contract.  Your  Honor.  I  think  we  have  al- 
leged it.    It  is  admitted  and  I  have  it. 

The  Court:  The  contract  will  come  in  in  the 
course  of  the  trial  anyway. 

Mr.  McFall :  We  have  no  objection  to  the  admis- 
sion of  the  contract  alleged  in  the  complaint.  What- 
ever is  material  to  this  case,  we  can  point  that  out, 
but  I  think  the  whole  contract  should  be  in. 

Mr.  Monteleone:     All  right. 

Mr.  McFall:    Plaintiff's  Exhibit  B,  which  are  the 
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i 
specifications  referred  to  in  the  contract,  marked;! 

Plaintiff's  Exhibit  A,  and  of  course  which  are  a. 

part  of  the  contract,  which  I  also  wish  to  offer  in 

evidence  in  lieu  of  the  original  specifications,  which 

I  have  here,  which  Mr.  Monteleone  brought  over, 

with  the  understanding  that  Plaintiff's  Exhibit  B, 

being  a  copy,  may  be  used  and  admitted  in  evidence 

to  the  same  force  and  effect  as  though  it  were  the 

original. 

Mr.  Monteleone :  May  this  be  understood.  I  don't 
know  what  the  outcome  of  this  case  will  be,  nor 
does  any  other  counsel;  but  if  any  of  the  parties 
become  dissatisfied.  Your  Honor  can  visualize  the 
size  of  the  transcript,  and  in  such  event  counsel  can 
agree  to  the  material  portions  and  all  other  matters 
may  be  considered  out  of  the  record. 

The  Court:     The  portions  that  you  want.  [4] 

Mr.  McFall:  You  can  only  put  in  those  things 
that  are  on  appeal.  But  I  think  we  should  have  the 
entire  contract;  while  I  certainly  don't  intend  to 
refer  to  all  of  it,  I  think  it  should  be  in  e^ddence. 

The  Court:     Will  you  stipulate  that? 

Mr.  Monteleone:    I  will  stipulate  that. 

Mr.  McFall:  Further  stipulate  that  the  plans, 
which  are  also  mentioned  in  the  contract,  and  which 
I  do  not  have,  are  not  material  to  the  consideration 
of  this  controversy,  but  only  the  detail  drawings  of 
the  runways  and  things,  which  at  the  present  time 
are  not  necessary  to  the  determination  of  this  case 
and  none  of  those  matters  being  in  issue  here  and 
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for  that  reason  may  be  omitted  from  the  record- 
That  the  payment  bond  referred  to,  a  copy  of  which 
I  have  in  my  hand,  referred  to  in  paragraph  V  of 
the  complaint,  may  be  admitted  in  evidence  as  part 
of  this  stipulation,  marked  Plaintiff's  Exhibit  C. 

Mr.  Monteleone:    No  objection. 

(Such  instrument  being  marked  Plaintiff's 
Exhibit  C.) 

(Plaintiff's  Exhibit  C  is  similar  to  Exhibit 
"A"  attached  to  Complaint  and  set  out  in  full 
at  pages  11, 12  and  13  of  this  Record.) 

Mr.  McFall :  That  the  sub-contract  agreement  re- 
ferred to  in  paragraph  VI  of  the  complaint,  and  a 
copy  of  which  is  attached  to  the  complaint,  may  be 
admitted  in  evidence  as  a  part  of  this  stipulation, 
a  copy  of  which  sub-contract  agreement  I  have  in 
my  hand,  and  may  be  marked  Plaintiff's  Exhibit  D. 

Mr.  Monteleone:  No  objection.  May  it  be  under- 
stood by  the  third  party  defendant  that  these  copies 
introduced  by  Mr.  [5]  McFall  at  the  present  time 
will  be  introduced  in  our  matter  as  exhibits? 

Mr.  Bilby:  If  it  becomes  material,  is  that  right, 
Mr.  McCall? 

Mr.  MeCall :    That  is  right,  if  it  becomes  material. 

Mr.  McFall :  That  the  sub-contract  bond  referred 
to  in  paragraph  VII  of  ])laintiff's  c()m])lnint,  and 
made  a  i)art  of  the  comi)laint  as  Exhibit  C,  may  be 
admitted  in  evidence  under  this  stipulation  au»i 
marked  Plaintiff's  Exhibit  E. 
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(Said  instruments  being  marked  Plaintiff's 
Exhibit  D  and  Plaintiff's  Exhibit  E.) 

(Plaintiff's  Exhibit  D  is  similar  to  Exhibit 
"B"  of  Complaint  and  set  out  in  full  at  pages 
13  to  27,  inc.,  of  this  Record.) 

Plaintiff's  Exhibit  E  is  similar  to  Exhibit 
"C"  of  Complaint  and  set  out  in  full  at  pages 
28  to  31,  inc.,  of  this  Record.)  f 

Mr.   Monteleone:     No  objection,  with  the   same 
stipulation  with  third  party  defendant.  ;. 

Mr.  McFall :  May  it  be  further  stipulated,  if  the 
Court  please,  that  the  work  to  be  done  under  the  sub- 
contract agreement  between  Basich  Brothers  and 
Duque  and  Frazzini,  described  in  the  sub-contract 
as  Item  9  Gravel  Embankment,  Item  11  Gravel  for 
stabilized  subgrade  under  gravel  base  course,  Item 
15  Gravel  for  base  course,  Item  21  Rock  and  sand 
for  18''  - 12"  - 18''  Portland  cement  concrete  airfield . 
pavement.  Item  22  Rock  and  sand  for  10"  Portland 
cement  airfield  pavement.  Item  26A  Rock  and  sand 
for  binder  course  asphaltic  concrete.  Class  1,  Item 
26B  Rock  and  sand  for  wearing  course  asphaltic 
concrete.  Class  2,  are  all  set  forth  in  the  specifica- 
tions, which  are  a  part  of  the  original  contract  in 
evidence  in  this  case  on  pages  3  and  4  of  the  specifi- 
cations, mider  Schedule  of  [6]  Work  Items,  and 
that  the  specifications  and  requirements  for  the  do- 
ing of  that  work  and  the  furnishing  of  that  material 
are  set  forth  in  the  specifications  under  the  heading, 
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"Materials,"  page  III-2-3-4,  of  the  specifications. 
As  to  items  9,  11,  and  15,  are  set  forth  under  the 
heading,  "Materials,"  on  pages  III-2-3-4  of  the 
specifications;  and  the  requirements  on  the  work  as 
to  items  21  and  22  are  set  forth  on  pages  VI-5  of  the 
specifications  and  that  the  requirements  and  speci- 
fications for  the  doing  of  the  work  under  items  21 
and  22  are  set  forth  in  the  specifications  under  the 
heading  4-08,  headed,  "Aggregate  Grading  Require- 
ments," on  page  IY-5  of  the  specifications;  and 
that  the  requirements  and  specifications  of  the  work 
to  be  done  under  items  26-a  and  b,  are  set  forth  in 
the  specifications  under  the  heading,  "Binder 
Course  Asphaltic  Concrete,  Class  1  and  Class  2,"  on 
pages  VI-5,  or  schedule  VI-5  of  the  specifications. 

Mr.  Monteleone :  The  only  exception  I  take,  coun- 
sel uses  the  expression  throughout,  "for  doing  the 
work."  Those  requirements  of  the  specifications 
are  merely  the  requirements  to  be  complied  with  in 
producing  the  material  to  be  used  on  the  particular 
job.  Counsel  referred  to  the  work  in  producing 
that  material.  I  have  no  objection,  but  I  don't 
want  it  to  be  understood  that  any  work  was  directly 
done  on  the  different  projects,  except  as  may  be  in- 
ferred from  the  contract  itself. 

Mr.  McFall :    That  is  a  question  of  law. 

Mr.  Monteleone:     T  understand  that.     I  want  it 

I    for  the  pur])ose  of  record.    I  don't  want  to  prejudice 

'    any  of  my  rights,  [7]  when  we  say,  "the  work  to  be 

done.*'     It  is  my  contention  all  the  way  througli, 

wlinfpvei'  work  was  d<^iu'  by  use  plaintiffs  wns  \v<^]'k 
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done  in  producing  material,  which  had  to  meet  the  t 
requirements  set  forth  in  the  specifications.  With  \ 
that  understanding,  I  will  so  stipulate. 

Mr.  McFall:  The  point  of  this  stipulation,  Mr. 
Monteleone,  is  that  the  prime  contract  required  cer- 
tain materials  to  be  prepared  by  the  contractor  ac- 
cording to  definite  specifications  and  requirements, 
and  that  those  requirements  are  set  out  in  the  sub- 
contract and  in  the  prime  contract,  in  the  specifica- 
tions; and  that  so  far  as  those  items  mentioned  in 
the  sub-contract  are  concerned,  that  Duque  and 
Frazzini  did  do  the  work  under  and  pursuant  to  the 
requirements  of  the  prime  contract. 

Mr.  Monteleone :  In  the  requirement  of  the  prime 
contract,  you  mean. 

Mr.  McFall :    That  is  what  I  said. 

The  Court:     Is  that  stipulated  to? 

Mr.  Monteleone :  Yes,  with  that  understanding  I 
have  indicated.  m 

The  Court:    You  are  not  objecting  to  it?  ^ 

Mr;  Monteleone:     No.  % 

Mr.  McFall:  We  already  have  a  stipulation 
which  I  will  read  into  this  record.  This  is  con- 
tained in  paragraph  3  of  the  stipulation  between 
myself  and  Mr.  Monteleone.  filed  February  15,  1946, 
as  follows:  That  all  work  done  and  all  labor,  ma- 
terials, supplies  and  equipment  furnished  and  pro- 
vided by  Andrew  Duqiie  and  Carson  Frazzini,  a 
copartnershijD  doing  business  [8]  mider  the  name  of 
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Duque  &  Frazzini,  referred  to  in  Paragraph  VI  of 
plaintiff's  complaint,  in  Pima  County,  Arizona, 
during  the  months  of  March,  April,  May  and  June, 
1945,  was  done,  performed,  provided  and/or  sup- 
plied by  said  copartnership  under  the  sub-contract 
agreement  referred  to  in  said  Paragraph  VI  of 
plaintiff's  complaint,  a  copy  of  which  is  attached  to 
said  complaint  and  marked  Exhibit  B  and  for  the 
purposes  and  uses  in  said  sub-contract  referred  to 
and  for  or  to  no  other  purpose  or  use  whatsoever. 

Mr.  Monteleone :  I  have  the  assurance  of  counsel 
that  is  a  true  fact.  I  so  stipulate.  I  don't  think 
counsel  will  have  any  objection  to  that  stipulation. 
That  is  an  established  fact. 

Mr.  McFall:  It  is  stipulated  also,  as  I  under- 
stand it — I  am  trying  to  follow  my  complaint 
through  here,  your  Honor — that  the  statement  of  the 
claim  of  Bert  Turner,  set  forth  in  paragraph  VIII 
of  the  complaint,  for  the  sum,  total  sum  of  $2404.63, 
is  a  correct  statement  of  the  amount  of  his  charge 
for  rental  of  his  trucks  to  Duque  and  Fi-azzini,  as 
alleged  in  paragraph  VIII  of  the  complaint;  and 
that  that  equipment  was  used  by  Duque  &  Frazzini 
in  the  work  required  by  and  under  said  sub-contract 
agreement. 

Mr.  Monteleone :  We  so  agree.  That  is  admitted 
in  the  pleading. 

Mr.  McFall :    All  except  the  amount. 

Mr.  Monteleone:  We  have  agreed  ])reviously  as 
to  the  amount. 
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Mr.  McFall :  I  just  wanted  to  get  it  definite.  Then 
the  [9]  same  stipulation  may  be  made  and  under- 
stood in  regard  to  the  use  plaintiff  Frank  E.  Hin- 
man;  that  the  correct  amount  of  his  claim  is  $1771, 
otherwise  the  same  stipulation  can  be  made  regard- 
ing him,  as  regarding  the  character  of  the  services, 
as  was  made  in  the  case  of  Bert  Turner;  that  the 
amount  of  the  claim  of  Garland  D.  England,  in  the 
smn  of  $361.37,  is  a  correct  statement  of  the  amount 
of  work,  equipment,  labor,  or  material  which  he 
furnished  to  Duque  &  Frazzini,  and  that  consisted 
of  truck  rental,  and  that  they  were  used  for  the  same 
purposes  and  same  reasons  I  have  heretofore  stipu- 
lated. 

May  it  further  be  stipulated  that  all  of  the  work 
which  Duque  &  Frazzini  did  pursuant  to  the  sub- 
contract was  done  upon  the  premises,  in  the  vicinity 
of  the  base  referred  to  as  Davis-Monthan  Field. 

Mr.  Monteleone:    Approximately  4I/2  miles  from] 
the  base. 

Mr.  McFall:  Approximately  4^/2  miles  from  the 
base.  These  premises,  the  lease  of  the  premises  was 
from  Stefan  Gollub,  and  that  Stefan  Gollub  leased 
said  premises  for  the  purpose  of  making  available 
to  Basich  Brothers  the  gravel,  rock  and  earth  on  the 
premises,  for  use  upon  the  work  required  by  this 
company  on  Davis-Monthan  Field;  and  that  Basich 
Brothers  paid  Stefan  Gollub,  the  lessor,  rental  for 
the  said  premises. 

Mr.  Monteleone:     That  is  indicated  in  the  con- 
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tract.  But  I  want  to  add  a  further  stipulation,  tliat 
the  site  from  which  the  material  was  to  have  been 
produced  was  first  selected  by  the  U.  S.  Engineer, 
who  had  to  make  a  test.  In  other  words,  the  ma- 
terial had  to  be  available  to  the  job  and  it  had  to 
meet  the  [10]  requirements  of  the  U.  S.  Engineer 
Department  before  Basich  Brothers  could  acquire 
the  site  from  the  owner.    Is  that  understood"? 

Mr.  McFall:  That  is  understood,  but  that  the 
premises  were  the  leased  premises  of  Basich  Broth- 
ers. I  mean,  it  was  under  lease  to  Basich  Brothers 
and  that  Duque  &  Prazzini  were  merely  there  on 
Basich  Brothers'  premises  in  doing  his  work. 

Mr.  Monteleone:  That  is  correct.  That  is  indi- 
cated in  the  contract. 

Mr.  McFall:  May  it  further  be  stipulated,  in 
accordance  with  the  sub-contract,  attached  to  the 
contract,  that  Basich  Brothers  actually  paid  all  of 
the  labor,  all  of  Duque  &  Frazzini's  labor  which 
was  done  in  performance  of  the  work  designated 
by  them. 

Mr.  Monteleone :  It  will  be  stipulated  that  Basich 
Brothers  made  payments,  labor  payments,  as  pro- 
vided for  in  the  instrument  designated  as  a  sub- 
contract, between  Duque  &  Frazzini  and  Basich 
Brothers  Construction  Company. 

Mr.  McFall :  That  the  defendant,  Basich  Broth- 
ers, at  all  times  had  their  General  Sujierintendent 
upon  the  premises  and  being  operated  by  Duque  & 
Frazzini. 
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Mr.  Monteleone:  No,  I  understand  that  is  not  a 
fact,  that  they  had  gone  there  on  occasion,  but 

Mr.  McFall :  Furthermore,  on  occasion  they  gave 
directions  as  to  how  the  work  should  be  done  and 
when  it  should  be  done. 

Mr.  Monteleone :  No,  that  is  not  a  fact,  as  I  un- 
derstand it.  [11] 

Mr.  McFall :  Furthermore,  that  Basich  Brothers 
at  all  times  held  out  Duque  &  Frazzini  not  only  to 
these  plaintiffs,  but  to  the  public  as  sub-contractors. 

Mr.  Monteleone:     That  is  not  stipulated  to. 

Mr.  McFall:     That  is  all,  I  think  all  right  now. 

The  Court:  Is  that  all  in  connection  with  the 
stipulation?  Is  there  anything  else  to  be  incor- 
porated in  the  stipulation? 

Mr.  McFall:  I  will  have  to  put  on  evidence  as 
to  matters  on  which  we  disagree.  Practically  all 
of  these  matters  are  admitted,  but  those  are  all  of 
the  facts  which  we  will  require  to  present  to  the 
Court. 

The  Court :  Is  there  any  further  stipulation  that 
counsel  want  to  make? 

Mr.  Monteleone:  I  am  afraid,  as  far  as  third 
party  plaintiffs  are  concerned,  we  will  have  to  fight 
it  out. 

The  Court:  That  is  about  the  attitude  of  coun- 
sel for  Glens  Falls  Indemnity  Company? 

Mr.  Bilby:     That  is  right.     I  don't  Iniow  what 
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we  can  stipulate.  If  Mr.  McFall  wanted  to  stipu- 
late to  any  judgment,  we  would  not  question  the 
anioimt. 

Mr.  McFall:  Will  it  be  further  stipulated  that 
the  amount  involved  in  the  Duque  &  Frazzini  sub- 
contract exceeded  $100,000? 

Mr.  Monteleone:     That  is  correct. 

Mr.  Bilby :  So  to  make  it  come  under  the  Miller 
Act?    • 

Mr.  McFall:  No,  it  goes  to  the  question  of 
estoppel.  [12]  They  have  pleaded  that  in  the  motion 
and  I  say  therefore,  they  are  estopped  to  deny 
they  are  sub-contractors. 

Mr.  Monteleone :  When  I  stipulate  to  the  amount, 
if  the  Court  please,  the  quantities  and  the  prices 
set  forth  in  the  contract,  I  think  that  it  exceeds 
counsel  when  he  says  I  stipulate  the  amount  set 
forth  in  the  contract  itself. 

The  Court:  So  there  is  no  occasion  for  further 
stipulation.  All  right,  shall  we  go  out  and  go  ahead 
with  the  case.  There  are  no  other  stipulations  now 
between  counsel? 

Mr.  Monteleone:  Except,  counsel,  as  I  under- 
stand, will  you  stipulate  as  to  certain  letters  sent 
to  the  Glens  Falls  Indemnity  Company? 

Mr.  Bilby:  I  think  the  simplest  way  to  handle 
that  will  be  to  present  them  to  us. 

Mr.  McCall:     Each  one  as  it  comes  up. 

Mr.  McFall :     There  is  one  other  matter  here,  if 
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the  Court  please,  that  I  would  like  to  submit  to 
counsel  in  the  form  of  a  stipulation  and  it  pertains 
to  the  claim  of  Howard  Cressell.  I  submitted  a 
stipulation  to  Mr.  Cressell,  whom  I  represented  all 
along,  but  he  didn't  get  it  in  time.  I  filed  the 
original  complaint;  it  is  exactly  identical  in  sub- 
stance and  effect,  for  the  claims  for  truck  rental, 
which  are  already  in  the  case.  I  have  prepared  an 
amendment,  and  we  wondered  if  counsel  would 
permit  me  to  include  that  my  claims  be  amended 
at  this  time  and  stipulate  the  correctness  of  it,  the 
same  stipulation  as  to  the  other  claimants,  so  that 
I  won't  have  to  file  a  separate  [13]  suit  for  Mr. 
Cressell  later  on. 

Mr.  Monteleone:  I  explained  my  position  to 
counsel  previously,  if  the  Court  please,  and  I  talked 
to  Mr.  McCall,  and  I  couldn't  get  a  satisfactory 
stipulation  which  would  justify  me  to  enter  into  a 
written  stipulation;  and  at  this  time  I  feel  some- 
what reluctant  to  enter  into  a  stipulation.  But 
after  this  case  is  determined  we  may  come  to  some 
satisfactory  arrangement,  but  in  view  of  the  atti- 
tude for  third  party  plaintiffs,  I  wouldn't  want 
to  do  it. 

Mr.  McFall :     Very  well,  your  Honor. 

The  Court:     Very  well,  we  will  proceed. 

(Parties  and  counsel  adjourn  to  court  room.) 

The  Court:  You  have  some  further  testimony 
you  desire  to  present  at  this  time,  Mr.  McFall? 

Mr.  McFall :     Yes.    Mr.  Hampton. 
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CLARENCE  HAMPTON, 

having  been  first  duly  sworn  to  testify  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  was 
examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  McFall: 

Q.  Will  you  talk  loud  enough  so  His  Honor  can 
hear  this.    What  is  your  name? 

A.     Clarence  Hampton. 

Q.     Do  you  live  in  Arizona?  A.     I  do.  [14] 

Q.     Where? 

A.     Gila  Bend  is  my  home  address. 

Q.     What  is  your  business? 

A.  I  am  what  is  termed  at  the  pit  as  a  crusher 
operator,  or  pit  foreman,  or  superintendent  of  pits 
and  dirt  production. 

Q.  Were  you  employed  in  June  to  do  that  work 
here  by  Duque  &  Frazzini,  in  connection  with  what 
is  known  in  this  case  as  Davis-Monthan  Field  job? 

A.     I  was. 

Q.  And  you  worked  for  Duque  &  Frazzini,  did 
you  ?  A.     Yes. 

Q.  Where  did  you  work,  out  Stefan  Gollub's 
place?  A.     That  is  right. 

Q.  What  was  your  position  with  Duque  & 
Frazzini?  A.     I  didn't  get  that. 

Q.     What  was  your  position  on  that  job? 

A.  My  position  there  was  general  superintend- 
ent of  the  pit  and  production  of  the  materials. 

Q.  You  were  Duque  and  Frazzini 's  general  su- 
perintendent? A.     That  is  right. 
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Q.  Were  you  there  from  the  beginning  of  the 
job  to  the  end  of  it,  so  far  as  Duque  &  Frazzini's 
part  of  it  was  concerned?  A.     That  is  right. 

Q.  That  took  in  April,  May  and  part  of  June, 
1945?  A.     That  is  right. 

Q.  I  ask  you  whether  or  not  Basich  Brothers 
Construction  [15]  Company  had  anyone  on  that 
job  at  the  particular  place  where  you  were  working  ? 

Mr.  Monteleone:  I  object  to  that,  unless  this 
man  knows  who  the  party  was  and  whether  he  was 
authorized  by  the  corporation.  This  is  a  corpora- 
tion, authorized  to  be  on  the  job.  I  don't  think 
this  man  is  in  a  position  to  testify  to  that  fact. 

Mr.  McFall:  I  can't  show  it  all  at  once,  your 
Honor. 

The  Court:     Proceed. 

Mr.  McFall:  Q.  Did  you  know  the  superin- 
tendent of  Basich  Brothers  Construction  Company  ? 

A.     I  did. 

Q.     What  was  his  name? 

A.  George  Covicks.  That  is  the  way  I  would 
pronounce  it. 

Q.  Was  he  out  there  during  the  course  of  this 
work?  A.     He  was. 

Q.  Was  he  acting  at  all  times  as  superintendent 
of  Basich  Brothers  Construction  Company? 

Mr.  Monteleone:  I  object  to  that.  This  man  is 
not'  qualified  to  answer  that  question. 

Mr.  McFall:  He  can  state  that  he  did  so  act, 
your  Honor,  as  superintendent  of  the  job. 


vs.  United  States  of  America,  et  al.  79 

(Testimony  of  Clarence  Hampton.) 

The  Court :  The  witness  may  answer  the  ques- 
tion.   Go  ahead. 

A.     He  did. 

Q.  (By  Mr.  McFall)  :  Did  he  give  you,  or  the 
men  working  for  Duque  &  Frazzini,  orders  as  to 
how  the  work  should  be  done  [16]  on  occasions 
there? 

A.  There  was  one  time  on  a  controversy  that 
he  did  override  me  on  Duque  &  Frazzini 's  orders. 

Q.     When  was  that? 

A.  That  was  on  a  Saturday  noon,  that  I  had 
instructions  to  close  the  plants  down,  and  I  did  so. 

Q.     On  a  Saturday  afternoon? 

A.  On  Saturday  at  11  o'clock  to  be  exact,  and 
the  reason  for  that 

Mr.  Monteleone:  I  object  to  what  the  reason 
was. 

The  Court:     Just  answer  the  question. 

Mr.  McFall:  Q.  Go  ahead,  you  ordered  the 
plant  closed.    What  did  he  do? 

A.  He  came  down  to  another  representative  that 
I  had,  notifying  him,  and  authorized  the  work  to 
go  ahead;  and  I  told  him  at  the  time  that  I  had 
instructions,  as  far  as  Duque  &  Frazzini  were  con- 
cerned that  I  would  be  liable  for  that,  and  he  gave 
the  remark  that  the  job  had  to  go  on. 

Q.     Did  it  go  on? 

A.     It  went  on  the  rest  of  that  shift. 

Q.     Did  you  stay  there  and  superintend  it? 

A.     I  did  not. 

Q.     Did  he?  A.     I  suppose  he  did. 
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Q.  How  often  did  you  see  him  around  there  on 
this  work?    Was  he  there  every  day? 

A.  I  don't  suppose  there  was  a  day  that  he 
wasn't  there  [17]  during  the  day  and  more  some- 
times.    • 

Q.     What  did  he  do? 

A.  He  acted  as  general  superintendent,  I  would 
consider  the  man,  in  seeing  that  the  job  was  being 
done. 

Q,     Did  he  inspect  the  work? 

A.  To  an  extent,  yes.  The  government  had 
other  inspectors  there,  as  far  as  inspectors  were 
concerned,  but  he  was  in  general  supervision  of  it,  I 
would  term  the  man,  and  regarded  him  that  way. 

Q.  This  material  that  was  produced  by  Duque 
&  Frazzini  there  on  Stefan  Gollub's  place,  was  all 
delivered  to  Basich  Brothers,  Mr.  Hampton,  by 
Duque  &  Frazzini?  A.     Yes,  sir. 

Q.  They  sent  their  truckers  there  to  get  the 
material  as  it  was  produced?  A.     They  did. 

Q.  Basich  Brothers  also  paid  all  of  his  common 
labor? 

Mr.  Monteleone:  Just  a  minute.  I  object  to 
that,  if  the  Court  please,  whether  Basich  Brothers 
paid  the  account,  unless  the  man  knows. 

Mr.  McFall:     I  didn't  say  the  account. 

Mr.  Monteleone:     What? 

Mr.  McFall:     I  said  the  common  labor. 

Mr.  Monteleone :     I  object  unless  he  knows. 

Mr.  McFall:  Q.  Do  you  know  whether  or  not 
the  labor  imder  your  charge  and   supervision  re- 
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ceived  their  weekly  [18]  payments  from  Duque  & 
Frazzini  or  Basich  Brothers'? 

Mr.  Monteleone :  The  contract  speaks  for  itself. 
The  contract  makes  certain  provision  as  to  what 
Basich  Brothers  should  do,  and  one  of  those  pro- 
visions is  they  should  pay  the  labor  bill. 

Mr.  McFall :     We  want  to  show  they  did. 

The  Court:  Objection  overruled.  Answer  the 
question. 

The  Witness:     Answer  the  question? 

Mr.  McFall:     Yes. 

A.     They  did. 

Mr.  McFall:     I  think  that  is  all. 

Cross  Examination 

By  Mr.  Monteleone: 

Q.     Did  you  know  Mr.  Williams  on  that  job? 

A.     I  did. 

Q.  On  this  date  you  say  Duque  &  Frazzini  shut 
down  the  plant,  that  was  sometime  in  June, 
wasn't   it? 

A.  No,  sir.  It  was  getting  along  toward  the  last 
of  their  job.    I  disrecall  the  date. 

Q.  At  that  time,  Mr.  Williams  was  along  also, 
wasn't  he? 

A.     I  don't  believe  he  was  at  just  the  time. 

Q.     Did  he  come  there  later  on? 

A.     There  was  a  probability  he  did. 

Q.  At  that  time,  Mr.  Williams  instructed  you 
that  the  work  must  progress  in  order  that  it 
wouldn't  hinder  the  operations  at  the  Base?  [19] 

A.     Not  to  me  directly. 
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Q.  Did  you  hear  him  say  that  to  Duque  & 
Frazzini?  A.     I  did  not. 

Q.  But  you  were  told  not  to  close  down  that 
plant,  weren't  you? 

A.     Just  that  the  plant  was  going  to  operate. 

Q.    What  was  that? 

A.  Mr.  Covick  said  the  plant  was  going  to 
operate. 

Q.  In  other  words,  he  told  you  if  it  didn't  oper- 
ate he  would  have  to  suspend  operations  at  the 
main  base? 

A.     He  didn't  go  into  detail  with  me. 

Q.  That  was  the  only  occasion  he  told  you  about 
continuing  with  your  operation,  isn't  that  so? 

A.     That  one  time. 

Q.  As  a  matter  of  fact,  when  Mr.  Williams  came 
over  to  the  job,  the  U.  S.  engineer  came  over  to  the 
particular  job  where  you  were  working,  he  was 
concerned  about  the  quality  of  the  material  that 
Duque  &  Frazzini  were  producing,  isn't  that  true? 

A.     To  some  extent. 

Q.  Yes,  and  whatever  complaint  was  made  by 
Mr.  Williams,  U.  S.  engineer  on  the  job,  was  the 
fact  that  some  of  the  materials  weren't  complying 
with  government  specifications,  isn't  that  true? 

A.  He  claimed  so,  but  he  shouldn't  have  accepted 
it  if  he  didn't  want  it. 

Q.  But  that  was  his  main  objection,  that  the 
material  wasn't  coming  up  to  specifications? 

A.     I  don't  think  so,  your  Honor.  [20] 
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Q.  When  Mr.  Williams  came  over  there  what 
did  he  complain  about? 

A.  The  only  complaint  I  heard  was  completing 
the  job.  The  quality  of  the  material  wasn't  brought 
into  question  so  much. 

Q.  In  other  words,  the  job  was  being  somewhat 
delayed  wasn't  it?  A.     That  is  right. 

Q.  That  was  the  only  complaint  that  was  made 
by  Covick  or  the  only  complaint  made  by  Mr.  Wil- 
liams, was  to  complete  that  job,  isn't  that  true? 

A.     That  is  right. 

Q.  That  was  the  only  directions  given  to  you 
by  either  of  these  parties,  was  to  complete  this  job? 

A.     That  is  right. 

Q.  Because  the  government  was  aiming  to  get 
that  bomber  base  completed  as  soon  as  possible, 
isn't  that  true?  A.     That  is  right. 

Q.  Now  all  of  the  material  that  Duque  &  Fraz- 
zini  were  producing  at  this  particular  pit  either  was 
placed  at  stock  pile  and  then  dumped  in  trucks, 
isn't  that  true,  and  hauled  to  the  main  base? 

A.     That  is  right. 

Q.  And  that  main  base  was  located  about  41/4 
miles  from  that  pit,  isn't  that  true? 

A.     Presumably  so. 

Q.  You  were  getting  all  of  your  directions  from 
Duque  &  [21]  Frazzini  in  producing  the  material? 

A.     That  is  right. 

Q.     You  were  producing  gravel,  rock  and  sand? 

A.     That  is  right. 

Q.     And  the  gravel,  rock  and  sand  produced  by 
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Duque  &  Frazzini  had  to  come  up  to  certain  speci- 
fications by  the  government,  isn't  that  true? 

A.     That  is  right. 

Mr.  Monteleone:     That  is  all. 

Redirect  Examination 
By  Mr.  McFall: 

Q.  But  Covick  did  direct  your  men  to  proceed 
with  the  work  on  that  Saturday  afternoon,  and  they 
did  so,  is  that  right"?  A.     That  is  right. 

Mr.  McFall:     That  is  all. 


LEE  WARD, 

having  been  first  duly  sworn  to  testify  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  was 
examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  McFall: 

Q.     Where  do  you  live,  Mr.  Ward*? 

A.     30th  and  Park. 

Q.     Tucson,  Arizona?  A.     Yes,  sir.   [22] 

Q.     How  long  have  you  lived  here? 

A.     Since  last  March. 

Q.  Did  you  work  here  in  connection  with  the 
contract  known  as  Duque  &  Frazzini  contract  with 
Basich  Brothers?  A.     Yes,  sir. 

Q.     What  was  the  nature  of  your  work  there? 

A.     Crusher  operator,  mechanical  work. 

Q.  How  long  have  you  been  in  that  work,  Mr. 
Ward?  A.     30  vears. 
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Q.     Who  were  you  working  for  before  you  went 
to  work  on  this  job  here*? 
A.     Basich  Brothers. 

Q.  How  long  had  you  been  working  for  Basich 
Brothers'?  A.     About  two  years. 

Q.  Where  did  you  live  before  you  came  here 
for  this  job? 

A.  I  was  in  the  northern  part  of  the  state,  Flag- 
staff.   We  finished  a  job  at  Flagstaff. 

Q.     Basich    Brothers'   job   there? 

A.     Yes,  sir. 

Q.     Where  did  you  live  at  that  time? 

A.  My  headquarters  was  always  in  Flagstaff, 
but  I  worked  different  times  in  California  and 
Nevada. 

Q.    Who  directed  you  to  come  down  here? 

A.     Basich  Brothers'  superintendent. 

Q.     Did  they  pay  you  while  you  were  here? 

A.     Sure.  [23] 

Q.  And  you  were  operating  a  Duque  &  Frazzini 
crusher  ? 

A.  It  was  Basich  Brothers'  crusher,  they  rented 
it  and  I  worked  for  them. 

Q.  When  did  you  quit  working  here  for  Duque 
&  Frazzini? 

A.  I  don't  know  just  exactly  what  time  it  was; 
whenever  they  pulled  out. 

Q.     June? 

A.     Something  like  that,  T  don't  know. 

Q.  Did  you  continue  working  for  Basich 
Brothers?  A.     I   did. 
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Q.     How  long? 

A.  Until  they  finished  the  job  and  we  moved  the 
stuff  away. 

Q.  .  When  was  that? 

A.     October  8th,  when  I  sat  out  the  last  load. 

Q.  In  other  words,  you  were  working  for  Basich 
Brothers  before  you  came   down  here? 

A.     Sure. 

Q.  They  paid  you  while  you  were  here  to  oper- 
ate this  crusher  for  Duque  &  Frazzini? 

A.     That  is  right. 

Q.  And  you  continued  working  for  them  after 
Duque  &  Frazzini  left?  A.     That  is  right. 

Mr.  McFall:     That  is  all. 

Cross  Examination 

By  Mr.  Monteleone: 

Q.  You  were  to  get  your  directions  from  the 
gentleman,  [24]  Mr.  Hampton? 

A.  I  got  them  from  Hampton  and  Duque  & 
Frazzini. 

Q.  And  you  were  operating  a  crusher  Duque  & 
Frazzini  were  renting  from  Basich  Brothers? 

A.     That  is  right. 

Mr.  Monteleone:     That  is  all. 

BERT  TURNER, 

having  been  first  duly  sworn  to  testify  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  was 
examined  and  testified  as  follows: 
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Direct  Examination 
By  Mr.  McFall: 

Q.     Please  state  your  name. 

A.     Bert  Turner. 

Q.  Are  you  one  of  the  claimants  in  the  case  on 
trial?  A.     Yes,  sir. 

Q.  And  you  have  a  claim  here  in  this  case  for 
the  sum  of  $2400?  A.     Yes,  sir. 

Q.  And  consists — I  believe  it  has  been  stipu- 
lated— of  rental  of  your  trucks  to  Duque  &  Fraz- 
zini  on  the  Davis-Monthan  job?  A.     Yes,  sir. 

Q.  Mr.  Turner,  I  will  ask  you  whether  or  not 
you  knew  the  relationship  of  Duque  &  Frazzini 
with  Basich  Brothers  at  the  time  you  entered  into 
this  agreement  with  Duque  &  Frazzini?  [25] 

A.  They  both  told  me  they  were  sub-contractors 
of  Basich  Brothers. 

Q.     Who  do  you  mean  by  both? 

A.     Duque  and  Mr.  Frazzini. 

Mr.  Monteleone:  If  the  Court  please,  I  move 
that  the  answer  be  stricken  out  as  hearsay,  as  far 
as  Basich  Brothers  is  concerned. 

Mr.  McFall:  I  don't  believe  so,  your  Honor.  It 
goes  to  a  question  of  estoppel.  Basich  Brothers, 
by  the  very  terms  of  their  contract,  say  they  are 
sub-contracting  this  work.  The  public  generally 
understood  they  were  sub-contractors;  this  man  so 
understood.  Now  they  want  to  come  in  and  say 
they  weren't  sub-contractors.  They  want  t(^  say 
something  else.  I  think  that  is  the  purpose  of  this 
testimony,  to  show  this  man,  in  the  contracting  of 
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this  job,  by  virtue  of  the  Miller  Act;  and  by  virtue 

of  the  Act  they  were  sub-contractors. 

Mr.  Monteleone:  Are  you  trying  to  hold  Basich 
Brothers  liable  here  under  the  Miller  Act,  Mr. 
McPalH 

The  Court:     He  may  answer. 

Mr.  Monteleone:  I  note  an  exception,  if  the 
Court  please. 

Q.  (Mr.  McFall)  :  It  is  notoriously  understood 
they  are  sub-contractors  of  Basich  Brothers'? 

Mr.  Monteleone:  I  object  to  the  question,  "they 
are  notoriously  known '' 

The  Court:     Answer  the  question. 

A.  Absolutely  was.  I  wouldn't  work  for  an 
outfit  I  didn't  [26]  know  they  were  bonded  and 
had  a  sub-contract  of  that  kind.  They  both  told 
me  they  were  sub-contractors  of  Basich  Brothers. 

Cross  Examination 

By  Mr.  Monteleone : 

Q.  When  you  say  they  both,  you  are  talking 
about  Duque  &  Frazzini? 

A.     That  is  right. 

Redirect  Examination 

By  Mr.  McFall: 

Q.  They  told  you  they  had  a  sub-contract  with 
Basich  Brothers'?  A.     Yes,  sir,  they  did. 

Mr.  McFall:  I  think  that  is  all  I  have,  your 
Honor.  I  submit  the  plaintiff's  case  on  that  testi- 
mony. 


vs.  United  States  of  America,  et  at.  89 

(Testimony  of  Bert  Turner.) 

The  Court:  Does  counsel  desire  to  submit  some 
testimony  at  this  time? 

Mr.  Monteleone:  Not  as  far  as  use  plaintiff  *s 
ease  is  concerned.  As  I  indicated  to  the  Court,  these 
facts  are  preliminarily  agreed  upon.  It  is  a  legal 
question,  nothing  more  or  less.  I  don't  desire  to 
introduce  any  evidence,  but  I  do  desire  to  argue 
the  matter,  cite  some  authorities  for  the  Court  in 
connection  with  the  legal  matter. 

The  Court:     I  think  it  would  be  wise  to  submit 
that  matter  at  this  time. 
(Arguments.)  [27] 

Mr.  McFall:  If  the  Court  please,  in  the  pre- 
trial conference  this  morning  I  am  not  sure  whether 
this  complaint  was  put  into  the  record  or  not,  but 
at  any  rate,  I  overlooked  the  matter  if  it  was  not, 
and  if  it  is  not  I  desire  at  this  time  to  offer  the 
complaint  filed,  the  verified  complaint  filed  by 
Basich  Brothers  Construction  Company,  by  N.  L. 
Basich,  president,  in  the  U.  S.  District  Court  for 
the  District  of  California,  which  is  a  suit  by  them 
against  Glens  Falls,  on  this  identical  sub-contract 
and  sub-contract  bond,  for  the  purpose  of  showing 
the  construction  placed  on  this  contract  by  this  de- 
fendant in  that  action  as  plaintiff;  and  if  the  Court 
will  examine  it,  particularly  the  paragraphs  which 
I  can  point  out  to  you,  I  think  the  materiality 
of  it 

Mr.  Monteleone:  Counsel,  I  am  not  going  to 
sti])ulate  the  complaint  is  material  to  any  of  the 
issues  involved  here,  except   the   Court  may  con- 
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sider  any  allegations  in  the  complaint  as  admission^ 

or  statements 

The  Court:  That  is  the  purpose  of  the  state- 
ment by  the  defendant;  for  no  other  reason.  That 
action  is  entirely  different  from  this  action  here. 
In  that  action  the  construction  company  is  suing 
Glens  Falls  directly  for  a  loss  which  they  directly 
sustain. 

Mr.  McFall:  The  suit  is  upon  this  sub-contract, 
and 

The  Court:     You  mean  Duque  &  Frazzini?  ■ 

Mr.  McFall:  Yes,  your  Honor.  This  is  a  suit 
against  Duque  &  Frazzini  and  their  bondsmen  on 
this  contract,  showing  [28]  beyond  any  shadow  of 
a  doubt  that  this  party,  Basich,  regards  this  as  a 
sub-contract  in  that  suit  over  there,  and  alleges 
that  the  material  was  furnished  by  and  work  was 
done  in  this  prime  contract  by  Duque  &  Frazzini. 
I  should  like  to  offer  it  for  that  purpose,  and  refer 
to  it  in  my  argument. 

The  Court:  And  you  want  it  limited  to  what, 
Mr.   Counsel? 

Mr.  Monteleone:  I  will  not  agree  that  that  com- 
plaint is  material  to  the  issues  involved  in  this 
matter.  The  only  purpose  it  may  serve — I  don't 
see  how  it  can  change  the  terms  of  the  contract 
itself.  If  the  parties  refer  to  the  contract  as  a 
sub-contract,  that  doesn't  place  the  construction 
that  the  Court  is  called  upon  to  place  on  it.  What 
the  defendant  may  have  called  that  after  this  liti- 
gation took  place  is  not  going  to  add  to  or  detract 
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from  the  words  or  provisions  of  tlie  contract  itself. 
In  other  words,  the  Court  is  bound  not  by  what  the 
parties  ma}^  call  the  instrument,  but  by  what  in- 
terpretation the  Court  places  on  the  instrument 
itself.  I  understand  counsel's  purpose  in  introduc- 
ing it  is  merely  to  indicate  what  the  defendant, 
Basich  Brothers,  call  that  in  their  complaint,  the 
contract  referred  to  as  a  sub-contract.  For  that 
purpose  alone  I  have  no  objection. 

The  Court :  Well,  I  noticed  this  morning  in  your 
discussion  of  the  McAvoy  case,  to  the  relationship 
that  the  statutes  recognize  between  these  parties.  I 
suppose  you  are  offering  this  complaint  now  as  to 
what  bearing  it  may  have  in  that  relationship.  [29] 

Mi\  McFall:  Yes,  your  Honor.  Not  only  do 
they  call  them  a  sub-contractor,  but  they  go  far- 
ther than  that,  which  coincides  with  our  theory 
that  it  wasn't  a  contract  to  furnish  material,  but 
to  do  work;  and  that  is  what  they  say  all  through 
this  complaint  here.  I  do  not  think  they  can  go 
into  one  court  and  say  that,  and  come  into  another 
court  and  say  it  is  only  a  material  man's  contract. 

The  Court:  The  ruling  will  be  that  it  is  ad- 
mitted. It  is  up  to  the  Court  to  fix  the  limitations 
as  to  how  far  it  should  be  considered  in  any  issues 
in  this  case. 

The  Clerk:    Plaintiffs  Exhibit  F  in  the  record. 
(Arguments.) 

Mr.  McFall :  May  I  address  the  Court  and 
Counsel  in  regard  to  one  matter  in  the  stipulation. 
Mv  attention  was  called  to  it  bv  Mr.  Monteleone's 
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last  argument.  I  ask  now  if  counsel  for  Basich 
Brotliers  Construction  Companv,  and  Hartford 
Accident  and  Indemnity  Company,  will  stipulate 
that  it  is  a  fact  that  Basich  Brothers  were  operat- 
ing plants  on  the  Gollub  premises  at  or  near  the 
plants  operated  by  Duciue  &  Frazzini  in  preparing 
the  material  to  be  put  on  the  Base,  to-wit,  a  batch 
plant  and  a  hot  plant,  one  for  the  preparation  of 
Portland  cement  base  and  the  other  for  asphalt 
concrete  ? 

Mr.   Monteleone:     We   are    getting   into    a   new 
issue. 

Mr.  M<3Fall:  No,  we  are  not.  He  has  brought 
out  the  question  that  this  is  four  and  one-half  miles 
from  the  Base  and  how  could  they  be  working  on 
the  Base  when  it  was  four  [30]  and  one-half  miles 
away.  We  were  attempting  to  show  that  Basich 's 
superintendent  was  there  all  the  time.  The  truth  of 
the  matter  is,  they  were  operating  plants  there 
side  by  side  on  this  plot  of  ground  they  had  leased. 
They  were  making  some  of  this  material  they  were 
IDutting  in  those  very  plants;  they  were  operating 
it  side  by  side.  Comisel  contends  that  Basich 
Brothers  weren't  doing  work  on  that  material,  be- 
cause he  was  four  and  one-half  miles  from  the  Base. 
That  is  the  argument  he  makes  about  us.  We  want 
to  show  that  Basich  was  operating  there  alongside 
us,  in  this  same  pit,  making  this  stuff,  cement  and 
asphalt,  to  be  put  on  the  base.  He  vras  accepting 
some  delivery  of  our  material  right  there  on  the, 
Gollub  i^remises. 

The  Court:     The  plaintiffs  were  using  Duque  &i 
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Frazzini's  teams  and  equipment,  trucks,  so  many 
days— but  at  that  point,  the  materials  were  being 
prepared  and  produced  for  utilizing  by  Duque  & 
Frazzini  f 

Mr.  McFall:  Yes.  And  right  there  at  the  same 
place,  Basich  Brothers  were  conducting  the  same 
operation  as  part  of  their  work  under  this  prime 
contract,  right  there  beside  us  on  the  Golhib  prop- 
erty. They  say  this  isn't  true,  that  all  this  material 
was  delivered  at  stock  pile.  It  was  done  right  there 
by  Basich,  not  by  us,  but  by  Basich  Brothers. 

Mr.  Monteleone:  I  don't  see  where  that  has  any 
materiality,  if  the  Court  please. 

Mr.  McFall:  It  is  in  answer  to  his  argument 
that  because  the  plant  was  four  and  one-half  miles 
away  we  couldn't  [31]  do  the  work.  If  he  could 
do  the  work  there,  we  could  do  it  there.  Certainly 
he  wasn't  furnishing  the  material. 

Mr.  Monteleone:     I  won't  stipulate  to  that. 
Mr.  McFal:     Very  well,  I  want  to  call  one  wit- 
ness. 

The  Court:     All  right. 

Mr.  Monteleone :  If  the  Court  please,  ^h'.  Basich 
states  that  they  had  an  asphalt  plant  nearby,  and 
that  they  did  take  material  that  was  in  stock  pile, 
that  was  produced  by  Duque  &  Frazzini  and  haul 
it  to  their  asphalt  plant  and  use  some  of  the  ma- 
tei-ial  in  the  asphalt  plant  and  batch  plant  for 
concrete. 

Mr.  McFall:  There  was  a  batch  plant  and  hot 
jilant. 

Mr.  Monteleone:     That  is  right. 
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Mr.  McFall :  Operated  there  on  the  GoUub  prem- 
ises by  Basich  Brothers.  ^ 

Mr.  Monteleone :  That  is  right.  That  had  noth- 
ing to  do  with  the  Duque  &  Frazzini  job,  except 
the  material  produced,  some  was  hauled  to  be  con- 
verted to  another  kind  of  material.  j 

Mr.  McFall:     Yes.  [32]  \ 

United  States  of  America, 
State  of  Arizona, 
County  of  Pima — ss. 

I,  Fred  L.  Baker,  do  hereby  certify  that  I  was 
duly  sworn  as  official  court  reporter  in  the  fore- 
going entitled  cause.  That  as  such  official  court 
reporter,  I  was  present  in  the  hearing  in  said  cause 
and  while  there  took  down  in  shorthand,  all  of  the 
oral  testimony  adduced,  and  the  proceedings  had. 
That  I  have  transcribed  my  said  shorthand  notes 
into  typewriting;  and  that  the  foregoing  type- 
written matter  is  a  full,  true  and  correct  transcript 
of  my  shorthand  notes. 

/s/  FRED  L.  BAKER, 

Official  Court  Reporter. 

[Endorsed] :     Filed  May  20,  1946. 
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[Endorsed]:  No.  11353.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Basich 
Brothers  Construction  Co.,  a  corporation,  and  Hart- 
ford Accident  and  Indemnity  Company,  a  corpora- 
tion, Appellants,  vs.  United  States  of  America,  for 
the  use  of  Bert  Turner,  Frank  E.  Hinman  and 
Garland  D.  England,  Appellees.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  District  of  Arizona. 

-     Filed  June  12,  1946. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  11353 

UNITED  STATES  OF  AMERICA  for  the  use  » 
of  BERT  TURNER,  FRANK  E.  HINMAN  > 
and. GARLAND  D.  ENGLAND, 

Plaintiff  and  Respondent, 

vs. 

BASICH  BROTHERS  CONSTRUCTION  CO., 
a  corporation,  and  HARTFORD  ACCIDENT 
AND  INDEMNITY  COMPANY,  a  corpora- 
tion, 

Defendants  and  Appellants. 

STATEMENT  OF  POINTS  ON  APPEAL 

To  the  Honorable  Paul  P.  O'Brien,  Clerk  of  the 
above  entitled  Court,  and  to  Clifford  R.  McFall, 
Esq.,  and  Ralph  W.  Bilby,  Esq.:  | 

Appellants  will  rely  upon  the  following  points  on 
appeal : 

(1)  Were  Andrew  Duque  and  Carson  S.  Fraz-  ; 
zini  a  co-partnership,  doing  business  under  the  ^ 
name  of  Duque  &  Frazzini,  General  Contractors,  to 
whom  the  use  plaintiffs  furnished  material  or  ren- 
dered services,  being  the  basis  of  the  Judgment 
rendered  herein,  material-men  or  sub-contractors 
of  Basich  Brothers  Construction  Co.,  the  prime 
contractor  ? 

(2)  Are  the  use  plaintiffs  legally  entitled  to  re- 
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cover  from  appellants  under  and  pursuant  to  the 
Act  of  Congress  known  as  the  Miller  Act,  approved 
August  24,  1935,  c642,  49  Stat.  793,  40  U.S.C.A., 
270a,  et  seq.,  for  the  services  rendered  and  material 
furnished  to  said  Duque  &  Frazzini? 

/s/  STEPHEN  MONTELEONE, 
/s/  OWEN  F.  GOODMAN, 

Attorneys  for  Appellants. 

(Affidavit  of  Mailing  attached.) 

[Endorsed]:     Filed    June    12,    1946.      Paul    P. 
O'Brien,  Clerk. 
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No.  11353. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Basich  Brothers  Construction  Company,  a  Corpo- 
ration, and  Hartford  Accident  and  Indemnity 
Company,  a  Corporation, 

Appellants, 


vs. 


United  States  of  America,  for  the  use  of  Bert  Tur- 
ner, Frank  E.  Hinman  and  Garland  D.  England, 

Appellees. 


JURISDICTIONAL  STATEMENT. 


This  action  was  instituted  in  the  District  Court  of  the 
United  States  for  the  District  of  Arizona  by  the  fiHng  of 
a  complaint  entitled  "United  States  of  America  for  the 
use  of  Bert  Turner,  Frank  E.  Hinman  and  Garland  D. 
England,  plaintiff,  vs.  Basich  Brothers  Construction  Com- 
pany, a  corporation,  and  Hartford  Accident  and  Indemnity 
Company,  a  corporation,  defendants,  No.  Civil  320-Tuc- 
son."  The  complaint  was  designated  as  follows:  "Com- 
plaint under  the  Miller  Act  for  Labor  and  Material  Fur- 
nished on  Government  Contract.      [Tr.  p.  2.] 

The  complaint  alleges  as  jurisdictional  facts  that  de- 
fendant, Basich  Brothers  Construction  Company,  made 
and  entered  upon  the  performance  of  a  contract  exceeding 


Two  Thousand  ($2,000.00)  Dollars  in  amount,  with  the 
United  States  of  America  for  public  work  which  said 
contract  was  to  be  and  was  performed  in  the  County  of 
Pima,  State  of  Arizona;  that  defendant,  Hartford  Acci- 
dent and  Indemnity  Company,  was  and  is  a  corporate 
surety  upon  a  payment  bond  furnished  by  said  Basich 
Brothers  Construction  Company  to  the  United  States  of 
America  for  the  payment  of  all  persons  supplying  labor 
and  material  in  the  prosecution  of  the  work  provided  for 
in  said  contract,  all  under  and  pursuant  to  the  Act  of 
Congress  known  as  the  Miller  Act,  approved  August  24, 
1935,  Chap.  642,  49  Stat.  793,  40  U.  S.  C  A.,  270a  et  seq., 
9A  F.  C.  A.,  Title  40,  270a  et  seq.,  and  the  further  fact 
that  said  use  plaintiffs  furnished  labor  and  material  in 
the  prosecution  of  the  work  for  in  such  contract,  for 
which  payment,  although  due,  has  not  been  made,  as  here- 
inafter more  particularly  alleged  and  set  forth."  [Tr. 
pp.  2  and  3;  Par.  I  of  said  Complaint.] 

Section  270b,  Subsection  (b),  Title  40,  of  United 
State  Code,  Annotated,  provides  that,  under  the  above  al- 
leged facts,  suit  shall  be  brought  in  the  name  of  the 
United  States  for  the  use  of  the  person  suing  in  the 
United  States  District  Court  for  any  district  in  which 
the  contract  was  to  be  performed  and  executed,  irrespec- 
tive of  the  amount  in  controversy  within  one  year  after 
date  of  final  settlement  of  such  contract.  Plaintiff,  in 
said  complaint,  alleged  compliance  with  the  provisions  of 
said  Miller  Act,  including  the  giving  of  the  required  writ- 
ten notice.      [Tr.  pp.  7  to   10,  inch] 

Accordingly,  said  District  Court  of  the  United  States 
for  the  District  of  Arizona  acquired  jurisdiction. 

Defendants,  by  their  answer,  alleged  that  any  labor 
or   supplies   furnished   by   any   of   said  use   plaintiffs   as 


alleged  in  the  complaint  were  not  supplied  in  the  prosecu- 
tion of  the  work  between  defendant,  Basich  Brothers 
Construction  Company,  and  the  United  States  of  Ameri- 
ca, but,  instead,  was  employed  in  the  fabrication  of  mate- 
rial for  Duque  and  Frazzini,  third  parties,  and  thereafter 
purchased  from  them  before  said  material  was  actually 
installed  or  became  a  part  of  said  public  improvement. 
[Tr.  p.  Z7 \  Par.   I  of  Separate  Defense.] 

After  trial,  the  trial  court  rendered  judgment  in  favor 
of  plaintiff,  as  prayed  for  in  said  complaint,  and  against 
said  defendants. 

The  herein  appeal  is  taken  from  said  judgment  pur- 
suant to  subsection  (a)  of  Section  225  of  Title  28  of  the 
United  States  Code,  Annotated,  which  provides  that  "the 
Circuit  Courts  of  Appeal  shall  have  appellate  jurisdiction 
to  review  by  appeal  final  decisions: 

"First:  In  the  District  Courts,  in  all  cases  save 
where  a  direct  review  of  the  decision  may  be  had 
in  the  Supreme  Court  under  section  345  of  this 
title." 

The  herein  appeal  is  taken  to  review  the  above  final  de- 
cision of  said  District  Court  in  the  manner  and  in  com- 
pliance with  all  requirements  of  law  cases  necessary  in 
connection  therewith. 

Respectfully  submitted, 

Stephen  Monteleone, 

Attorney  for  Appellants. 
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Basich  Brothers  Construction  Co.,  a  corporation,  and 
Hartford  Accident  and  Indemnity  Company,  a 
corporation, 

Appellants, 

vs. 

United  States  of  America,  for  the  use  of  Bert  Tur- 
ij         ner,  Frank  E.  Hinman  and  Garland  D.  England, 

Appellees. 


APPELLANTS'  BRIEF. 


I. 

Statement  of  Facts. 

This  action  was  brought  by  Appellees  to  recover  from 
Appellants,  Basich  Brothers  Construction  Co.,  a  corpora- 
tion, as  prime  contractor,  and  its  Surety,  Hartford  Acci- 
dent and  Indemntiy  Company,  a  corporation,  the  rental 
value  of  trucks  furnished  by  use  plaintiffs  to  one  Duque 
&  Frazzini.  This  action  is  based  on  the  provisions  of  an 
Act  of  Congress  known  as  the  Miller  Act. 

The  facts  involved  may  be  briefly  stated  as  follows: 

On  January  25,  1945,  said  Appellant,  Basich  Brothers 
Construction  Co.,  as  prime  contractor,  entered  into  a  con- 


tract  with  the  United  States  of  America  for  the  construc- 
tion of  taxiways,  warmup  and  parking  areas  at  the  Davis- 
Monthan  Field,  Tucson,  Arizona.  Included  in  this  con- 
tract were  the  following  items: 

"Item  9  Gravel  embankment.  Item  11  Gravel  for 
stabilized  subgrade  under  gravel  base  course,  Item  15 
Gravel  for  base  course,  Item  21  Rock  and  Sand  for 
.  18"-12"-18"  Portland  cement  concrete  airfield  pave- 
ment, Item  22  Rock  and  sand  for  10"  portland  ce- 
ment concrete  airfield  pavement,  Item  26 A  Rock  and 
sand  for  binder  course  asphaltic  concrete,  Class  1, 
Item  26B  Rock  and  sand  for  wearing  course  asphal- 
tic concrete,  Class  2."     [Tr.  p.  14.] 

On  February  7,  1945,  said  Appellant,  Basich  Brothers 
Construction  Co.,  entered  into  a  contract  with  Duque  & 
Frazzini,  by  the  terms  of  which  said  contract  Duque  & 
Frazzini  agreed  to  furnish  all  materials,  supplies  and 
equipment,  except  as  therein  otherwise  provided,  and  all 
labor  required  to  perform  said  work  above  referred  to  as 
Items  9,  11,  15,  21,  22,  26A  and  26B.  [Tr.  pp.  13  to  27, 
inch]  By  the  terms  of  said  contract,  said  Duque  & 
Frazzini  were  required  to  erect  two  plants,  each  to  pro- 
duce 800  cubic  yards  of  suitable  material  enumerated  in 
the  above  items.      [Tr.  p.   22.] 

This  contract  approximated  the  total  amount  of  each 
of  said  classifications  of  material  to  be  produced  by 
Duque  &  Frazzini  and  the  unit  price  to  be  paid  therefor. 
[Tr  pp.  25  and  26.]  Accordingly,  the  United  States  En- 
gineers approved  the  quality  of  material  at  a  site  where 
said  Duque  &  Frazzini  were  to  produce  the  aforesaid 
material  approximately  4^  miles  from  the  site  of  the 
government  construction  project  and  thereupon  said  Ap- 
pellant, Basich  Brothers  Construction  Co.,  made  necessary 
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arrangements  to  procure  said  site  from  the  owners  there- 
of.    [Tr.  pp.  44  and  45.] 

Thereafter  Duque  &  Frazzini  proceeded  to  produce  said 
material  as  required  by  the  terms  of  their  said  contract 
with  Appellant,  Basich  Brothers  Construction  Co. 

All  of  the  material  so  produced  by  Duque  &  Frazzini  at 
their  plant  site,  consisting  of  gravel,  rock  and  sand,  were 
delivered  to  Basich  Brothers  Construction  Co.  at  the 
plant  site,  either  in  stockpile  or  dumped  from  the  bins  at 
the  plant  site  into  trucks  of  Basich  Brothers  Construction 
Co.  and  then  hauled  away  by  Basich  Brothers  Construc- 
tion Co.  to  the  government  project.  [Tr.  pp.  25,  26 
and  83.] 

Use  plaintiffs  furnished  certain  trucks   (in  no  manner 
related   to   the   trucks   of    Basich   Brothers    Construction 
Co.  used  in  hauling  away  said  material)   to  said  Duque 
&  Frazzini,   which  in  turn  were  employed  by   Duque  & 
Frazzini    producing    said   gravel,    sand    and    rock    at   the 
aforesaid  pit  site  before  the  same  was  so  hauled  away 
by  Appellant  Basich  Brothers  Construction  Co.    [Tr.  pp. 
6  to  10,  inch,  and  p.  40.]     These  trucks  of  use  plaintiffs 
were  in  no  manner  employed  after  the  material  was  stock- 
piled or  placed  in  bins  by  Difque  &  Frazzini  to  be  hauled 
away  by  said  Basich   Brothers  Construction   Co.   a  dis- 
tance of  4^  miles  to  the  site  of  the  construction  project. 
[Tr.  pp.  25  and  26.]     The  production  of  the  aforesaid 
material  was  under  the  sole  and  exclusive  suj^ervision  of 
Duque  &  h>azzini  pursuant  to  the  requirements  contained 
in  their  said  contract  with  said  Basich  Brothers  Construc- 
tion Co.  of  date  February  7,   1945.     Duque  &  Frazzini, 
having  failed  to  pay  said  use  plaintiffs  rentals  due  on  said 
trucks,    said    use    plaintiffs    instituted    the    herein    action 


against  Appellants,  Basich  Brothers  Construction  Co.  and 
its  Surety,  Hartford  Accident  and  Indemnity  Company, 
to  recover  the  amount  of  said  rentals.  The  trial  court 
held  that  Appellants  were  liable  therefor  under  and  pur- 
suant to  the  provisions  of  the  Miller  Act  and  rendered 
judgment  accordingly. 

11. 
Specifications  of  Errors  Relied  Upon  by  Appellants. 

(1)  That  the  ultimate  finding  of  the  trial  court  that 
Appellants  are  liable  to  use  plaintiffs  under  the  Act  of 
Congress  known  as  the  "Miller  Act"  is  based  upon  a 
misapplication  of  the  law  to  the  undisputed  evidence. 

(2)  That  the  trial  court  erroneously  misapplied  the  law 
to  the  undisputed  evidence  in  finding  that  Duque  &  Fraz- 
zini  to  whom  use  plaintiffs  rented  trucks  were  subcon- 
tractors instead  of  materialmen  and,  basing  its  conclusion 
on  such  misapplication,  found  that  use  plaintiffs  were  enti- 
tled to  recover  from  Appellant,  Basich  Brothers  Construc- 
tion Co.,  as  the  prime  contractor,  as  its  Surety,  Hartford 
Accident  and  Indemnity  Company  under  said  Act  of 
Congress. 

(3)  That  the  undisputed  evidence  establishes  Duque  & 
Frazzini,  the  parties  to  whom  "use  plaintiffs"  furnished 
trucks,  (the  rental  value  of  which  is  the  basis  of  the 
judgment  herein)  to  have  been  materialmen  furnishing 
Appellant,  Basich  Brothers  Construction  Co.,  with  mate- 
rial and,  therefore,  use  plaintiffs  are  not  entitled  to  the 
benefits  of  said  "Miller  Act." 
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(4)  The  undisputed  evidence  establishes  the  fact  that 
the  trucks  so  furnished  to  said  Duque  &  Frazzini  were 
used  solely  in  producing  material  thereafter  acquired  by 
Appellant,  Basich  Brothers  Construction  Co.,  and  were 
not  furnished  in  the  prosecution  of  the  work  provided 
for  in  the  government  contract,  and,  therefore.  Appellees 
are  not  entitled  to  judgment  against  Appellants  by  virtue 
of  the  provisions  of  said  "Miller  Act." 

III. 
Uncontradicted  Evidence  Establishes  Duque  &  Fraz- 
zini  as   Materialmen   and   Not   Subcontractor   of 
Basich    Brothers    Construction    Co.,    the    Prime 
Contractor. 

There  is  only  one  issue  involved  on  appeal  and  that  is 
whether  Duque  &  Frazzini  were  subcontractors  within 
the  meaning  of  the  "Miller  Act"  and  therefore  the  trucks 
furnished  by  use  plaintiffs  to  Duque  &  Frazzini  (being 
the  basis  of  the  judgment  herein),  were  employed  in  the 
prosecution  of  the  government  project,  or,  instead,  were 
mere  materialmen. 

That  this  was  and  is  the  only  issue  involved  was  clearly 
indicated  in  the  Order  upon  Pretrial  Conference,  pursuant 
to  Rule  16,  wherein  the  following  was  agreed  upon,  to- 
wit: 

"It  was  agreed  by  respective  counsel  that  the  only 
issue  remaining  for  determination  by  the  court  under 
plaintiff's  complaint  and  defendant's  answer  thereto 
is  the  question  as  to  whether  or  not  Duque  &  Fraz- 
zini were  subcontractors  within  the  meaning  of  the 
Miller  Act,  under  which  this  suit  is  brought."  [Tr. 
p.   45.] 


IV. 
Argument. 

Section  270  (a),  Title  40  of  the  United  States  Code, 
Annotated,  provides,  among  other  things,  that: 

"Before  any  contract,  exceeding  $2000.00  in 
amount,  for  the  construction,  alteration,  or  repair 
of  any  public  building  or  public  work  of  the  United 
States  is  awarded  to  any  person,  such  person  shall 
furnish  to  the  United  States  the  following  bonds, 
which  shall  become  binding  upon  the  award  of  the 
contract  to  such  person  who  is  hereinafter  desig- 
nated as  'contractor.'  (2)  A  payment  bond  with  a 
surety  or  sureties  satisfactory  to  such  officer  for  the 
protection  of  all  persons  supplying  labor  and  material 
in  the  prosecution  of  the  work  provided  for  in  said 
contract  for  the  use  of  each  such  person." 

Subject  to  certain  requirements  therein  specified,  Sec- 
tion 270  (b),  Title  40  of  said  United  States  Code,  x\nno- 
tated,  provides  that: 

"(a)  Every  person  who  has  furnished  labor  or 
material  in  the  prosecution  of  the  work  provided  for 
in  such  contract,  in  respect  of  which  a  payment  bond 
is  furnished  under  Section  270a  of  this  title  and 
who  has  not  yet  been  paid  in  full  therefor  before  the 
expiration  of  a  period  of  ninety  days  after  the  day 
on  which  the  last  of  the  labor  was  done  or  performed 
by  him  or  material  was  furnished  or  supplied  by  him 
for  which  such  claim  is  made,  shall  have  the  right 
to  sue  on  such  payment  bond  for  the  amount,  or  the 
balance  thereof  unpaid  at  the  time  of  institution  of 
such  suit  and  to  prosecute  said  action  to  final  execu- 
tion and  judgment  for  the  sum  or  sums  justly  due 
him." 
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Appellants  do  not  question  that  the  material,  itself, 
furnished  by  Duque  &  Frazzini  to  Basich  Brothers  Con- 
struction Co.  contributed  to  the  prosecution  of  the  work 
which  consisted  of  the  construction  of  the  Davis-Mon- 
than  Air  Base,  and  that  Duque  &  Frazzini  themselves,  as 
materialmen,  would  have  a  right  of  action  against  the 
Prime  Contractor  and  its  Surety  under  the  Miller  Act 
if  not  compensated  therefor;  but  that  anyone  performing 
labor  or  furnishing  equipment,  as  is  the  case  at  bar,  to 
Duque  &  Frazzini  in  order  to  produce  the  material  there- 
after to  be  delivered  to  Appellant  Basich  Brothers  Con- 
struction Co.  and  by  it  used  in  the  prosecution  of  the 
government  project  would  not  be  entitled  to  recover  from 
Appellants  under  the  "Miller  Act." 

Appellants  contend  that  the  undisputed  evidence  estab- 
lishes the  fact  that  Duque  &  Frazzini  were  materialmen 
and  therefore  use  plaintiffs  were  not  entitled  to  recover 
from  Basich  Brothers  Construction  Co.,  the  Prime  Con- 
tractor, or  its  Surety,  and  the  judgment  herein  in  favor  of 
use  plaintiffs  and  against  Appellants  should  be  reversed. 

In  the  case  of  MacEvoy  v.  United  States,  322  U.  S. 
102,  the  Supreme  Court,  in  determining  various  rights 
created  by  the  Miller  Act,  on  page  104  said : 

"Specifically  the  issue  is  whether  under  the  Miller 
Act  a  person  supplying  materials  to  a  materialman  of 
a  government  contractor  and  to  whom  an  unpaid 
balance  is  due  from  the  materialman  can  recover  on 
the  payment  bond  executed  by  the  contractor.  We 
hold  that  he  cannot." 

Appellants  contend  that  the  above  case  is  autliority  in 
support  of  Appellants'  contention  that  if  the  undisputed 
evidence  shows  Duque  &  Frazzini  to  be,  in  fact,  ma- 
terialmen rather  than  subcontractors,  then  use  plaintiffs 


are  not  entitled  to  the  judgment  herein.  That  the  undis- 
puted evidence  does  in  fact  support  this  contention  is 
shown  by  the  essential  uncontradicted  evidence  introduced 
at  the  trial. 

On  January  25,  1945,  defendant  Basich  Brothers  Con- 
struction Co.  entered  into  a  contract  with  the  United 
States  for  the  construction  of  taxiways,  warmup  and 
parking  aprons  at  the  Davis-Monthan  Field,  Tucson,  Ari- 
zona.    [Tr.  p.  14.] 

In  connection  with  the  performance  of  this  construc- 
tion work,  Basich  Brothers  Construction  Co.  had  to  ac- 
quire certain  material  consisting  of  rock,  gravel  and  sand. 
[Tr.  p.  14.] 

Accordingly,  the  United  States  Engineers  approved  a 
site  from  which  said  material  was  to  be  produced,  located 
about  4^  miles  from  the  government  project  which  site 
was  thereupon  leased  by  Appellant  Basich  Brothers  Con- 
struction Co.     [Tr.  pp.  44  and  45.] 

Duque  &  Frazzini,  on  Febuary  7,  1945,  entered  into  an 
agreement  with  Basich  Brothers  Construction  Co.  by  the 
terms  of  which  said  agreement  they  agreed,  among  other 
things,  to  erect  two  plants,  each  to  produce  800  cubic 
yards  of  the  required  material  from  said  site.  [Tr.  p. 
22.]  Basich  Brothers  Construction  Co.,  in  turn,  agreed 
to  pay  Duque  &  Frazzini  a  certain  unit  price  for  the  ma- 
terial so  produced.     [Tr.  pp.  25  and  26.] 

Use  plaintiffs,  Bert  Turner,  Frank  E.  Hinman  and 
Garland  D.  England,  rented  trucks  to  Duque  &  Frazzini, 
being  the  basis  of  the  judgment  herein,  which  were  used 
in  producing  the  above  material.  It  is  Appellants'  con- 
tention that  these  trucks  were  not  used  in  performing  any 
work  on  the  public  project,  itself,  but  were  employed  in 
producing  material   which   was   thereafter   purchased   by 


Appellant   Basich   Brothers   Construction   Co.   and  by   it 
then  hauled  away  to  the  site  of  the  project. 

This  court,  in  the  case  of  Northwest  Roads  Co.,  et  al. 
V.  Clyde  Equipment  Co.,  79  F.  (2d)  771,  had  under  con- 
sideration the   provisions   of   a   Statute  of  the   State  of 
Washington   somewhat   similar   to   the   "Miller   Act"    re- 
quiring contractors   performing   public   improvements   to 
furnish   a   faithful   performance   bond   and   a   labor   and 
material  bond  in  favor  of  all  laborers,  mechanics,  sub- 
contractors and  materialmen,  and  all  persons  who  shall 
supply   such   person  or   persons,   or   subcontractors,   with 
provisions  and  supplies  for  carrying  on  such  work.    The 
contractor.  Northwest  Roads  Co.,  was  required  to  do  all 
of  the  work  and  furnish  all  of  the  materials  in  prosecuting 
the   work    which    required    the   quarrying,    crushing   and 
placing  in  stockpiles  of  the  crushed  rock.     The  contractor 
sublet  to  one  Poulsen  that  part  of  the  contract  relating 
to  rock  crushing,  and  Poulsen,  accordingly,  agreed  to  fur- 
nish all  necessary  materials,  labor  and  implements  to  per- 
form his  part  of  the  contract  and  to  place  the  crushed 
rock  in  bunkers  and  the  contractor  was  then  obliged  to 
transport    it    to    the    stockpiles.     Plaintiflf,    in    that    case, 
who  rented  equipment  to  Poulsen  used  in  producing  the 
crushed   rock,   sued   to   recover   the   rental  value   thereof. 
Recovery  was  had  in  the  lower  court  on  the  theory  that 
plaintiff's   machinery   and   equipment   were   material    fur- 
nished   Poulsen    as    subcontractor.     Appellants    contend 
that  recovery  should  be  denied  because  Poulsen  was  not 
a  subcontractor  but  materialman  and  therefore  the  action 
did  not  come  within  the  terms  of  the  statute. 

The  Court,  in  said  case,  on  page  772,  said : 

"As   we   view   it,   the   only   materialman   who   can 
successfully    maintain    an    action    under    the    statute 
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is  one  who  furnishes  materials  to  a  contractor  or  a 
subcontractor.  Neary  v.  Puget  Sound  Engineering 
Company,  114  Wash.  1,  194  P.  830,  is  conclusive 
to  the  effect  that  a  claim  for  services  rendered  to  a 
mere  materialman  is  beyond  the  protection  of  the 
statute.  By  the  only  reasoning  available  to  us  be- 
cause of  that  holding,  we  must  also  say  that  a  claim 
for  materials  furnished  to  a  mere  materialman  is 
likewise  without  the  provisions  of  the  statute,  in  as 
much  as  the  statute  permits  recovery  only  by  any 
person  or  persons  performing  such  services  or  fur- 
nishing material  to  any  subcontractor. 

"Appellee  contends  that  Poulsen  and  Johnson  were 
subcontractors  because  they  agreed  with  the  con- 
tractor to  perform  part  of  the  later's  contract  with 
Clallam  County.  On  the  other  hand,  appellants  con- 
tend that  Poulsen  and  Johnson  were  merely  material- 
man because  they  did  not  undertake  to  actually  in- 
stall the  material  furnished  or  to  fabricate  the  same 
into  and  make  it  a  part  of  highways. 

"It  is  unnecessary  to  consider  what  may  be  the 
general  rule  of  distinction  between  a  subcontractor 
and  a  materialman  for  the  question  as  to  whether 
Poulsen  and  Johnson  were  subcontractors  or  mate- 
rialmen is  determined  by  Neary  v.  Puget  Sound  En- 
gineering Co.,  114  Wash.  1,  194  P.  830,  831." 

In  connection  with  the  above  case  of  Northzvest  Road 
Co.,  et  al.  V.  Clyde  Equipment  Co.,  we  are  mindful  of 
the  fact  that  the  Court  was  concerned  with  the  provisions 
of  a  Statute  of  the  State  of  Washington  and,  accord- 
ingly, was  guided  by  the  views  of  the  Supreme  Court  of 
that  State  in  construing  the  Statute.  However,  this 
court,  in  said  case,  in  expressing  its  own  views  on  page 
772),  stated: 


"But  even  if  we  concede  the  fact  that  gravel  was 
easily  obtainable  as  a  commodity  in  the  open  mar- 
ket, it  might  have  some  effect  on  the  price  of  the 
material,  but  could  not  change  the  fact  that  the 
gravel  was  material  which  was  to  be  supplied  to  the 
contractor,  and  which  once  supplied  completed  the 
obligation  to  the  contractor,  whether  the  contractor 
used  the  material  in  the  construction  of  the  highways, 
or  whether  it  used  such  material  in  the  construction 
of  any  other  project." 

So  may  it  be  said  in  reference  to  the  case  at  bar.  OnciL 
the  rock,  sand  or  gravel  produced  by  Duque  &  Frazzini 
were  either  stockpiled  or  dumped  in  the  trucks  of  Appel- 
lant Basich  Brothers  Construction  Co.,  to  be,  by  it, 
hauled  away  to  the  government  project,  the  obligation  of 
said  Duque  &  Frazzini  thereupon  was  completed. 

The  line  of  distinction  between  a  subcontractor  and  a 
materialman  is  clearly  outlined  in  the  case  of  Baker,  ct  al. 
V.  Yakima  Valley  Canal  Co.,  referred  to  in  the  above  case 
of  Northzuest  Roads  Co.,  et  al.  v.  Clyde  Engineering  Co. 
The  Court,  in  said  case  of  Baker,  et  al.  v.  Yakima  Valley 
Canal  Co.,  137  Pac.  Rep.  342,  on  page  345,  said: 

"Finally,  we  say  since  the  statute  clearly  contem- 
plates a  distinction  between  subcontractors  and  ma- 
terialmen, the  line  of  distinction  contemplated  by  the 
statute  between  these  two  must  be  definitely  drawn 
somewhere;  otherwise  the  owner  of  property  would 
never  know  how  to  protect  himself.  He  can  rea- 
sonably be  expected  to  know  of  a  subcontract,  and 
the  work  performed  in  carrying  it  out.  because  the 
work  of  the  subcontractor,  or  some  part  of  it,  is 
performed  upon  the  property,  and  in  the  actual  con- 
struction of  the  improvement.  It  would  be  wholly 
unreasonable  to  expect  him  to  go  afield  and  investi- 
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gate  as  to  all  labor  performed  by  employees  of  ma- 
terialmen furnishing  the  various  materials  used  in 
the  work;  none  of  such  labor  being  connected  with 
the  actual  work  of  construction,  nor  performed  upon 
his  premises.  The  statute  must  be  liberally  construed, 
but  a  liberal  construction  does  not  mean  an  unfair 
construction  even  in  the  interest  of  a  favored  class." 

That  the  Supreme  Court  of  the  United  States  enter- 
tained a  similar  view  in  reference  to  the  "Miller  Act" 
as  the  Supreme  Court  of  the  State  of  Washington  in 
reference  to  the  State  Statute  is  clearly  indicated  in  the 
case  of  MacEvoy  v.  United  States,  supra,  page  110,  as 
follows : 

"Congress  cannot  be  presumed,  in  the  absence  of 
express  statutory  language,  to  have  intended  to  im- 
pose liability  on  the  payment  bond  in  situations 
where  it  is  difficult  or  impossible  for  the  prime  con- 
tractor to  protect  himself.  The  relatively  few  sub- 
contractors who  perform  part  of  the  original  con- 
tract  represent  in  a  sense  the  prime  contractor  and 
are  well  known  to  him." 

The  Court,  in  the  case  of  Neary  v.  Puget  Sound  En- 
gineering Co.,  supra,  reported  in  194  Pac.  Rep.  830,  on 
page  832  quoted  with  approval  the  language  in  the  case 
of  Baker  v.  Yakima  Valley  Canal  Co.,  supra,  as  follows : 

"Betts  merely  furnished  sand  and  gravel  used  in 
the  work,  just  as  someone  else  furnished  the  cement 
and  still  another  the  steel  If  he  was  a  subcontrac- 
tor, then  every  materialman  would  fall  within  that 
class,  and  the  distinction  manifestly  intended  by  the 
statute  would  be  obliterated." 

Use  plaintiffs,  in  the  case  at  bar,  did  not  furnish  trucks 
in  the  prosecution  of  the  government  project,  but  instead 
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they  furnished  the  trucks  to  Duque  &  Frazzini  in  order 
to  enable  them  to  produce  rock,  sand  and  gravel  which 
material  in  turn  was  used  in  the  prosecution  of  the  work ; 
consequently  Duque  &  Frazzini  would  have  been  the  only 
parties  entitled  to  recover  from  Appellants  under  the 
Miller  Act.  There  is  no  logical  distinction  between  a 
person  supplying  material  to  a  materialman  as  was  the 
situation  in  the  case  of  MacEvoy  v.  Umted  States,  supra, 
and  a  person  supplying  labor  or  supplies  to  materialman 
in  order  to  enable  him  to  produce  the  material  to  be  used 
on  a  government  project  as  is  the  case  at  bar. 

The  Court,  in  the  case  of  Hihn-Hammond  Lumber  Co. 
V.  Elsom,  171  Cal.  570,  in  construing  the  Mechanic's 
Lien  Law  of  the  State  of  California,  elaborated  on  the 
distinction  between  a  subcontractor  and  a  materialman. 
On  page  574,  the  Court,  in  that  case  said: 

"Persons  who  merely  furnish  material  to  the  con- 
tractors to  be  used,  and  which  are  used,  in  the  con- 
struction of  the  building  come  within  the  second 
class,  as  materialmen.  The  term  'subcontractor'  em- 
braces all  persons  who  agree  with  the  original  con- 
tractor to  furnish  the  material  and  construct  for 
him  on  the  premises  some  part  of  the  structure  which 
the  original  contractor  has  agreed  to  erect  for  the 
owner." 

In  the  case  of  MacEvoy  Co.  v.  United  States,  322  U. 
S.  102,  the  Supreme  Court,  in  defining  the  meaning  of 
the  word  "subcontractor"  as  used  in  the  Miller  Act,  on 
page  109,  said: 

"The  fact  that  subcontractors  were  so  consistently 
distinguished  from  materialmen  and  laborers  in  the 
course  of  the  formation  of  the  Act  is  persuasive  evi- 
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dence  that  the  word  'subcontractor'  was  used  in  the 
proviso  of  par.  (a)  in  its  technical  sense  so  as  to 
exckide  materialmen  and  laborers." 

In  defining  the  meaning  of  "subcontractor"  under  its 

technical  meaning,  the  Court  in  this  case  of  MacEvoy  v. 

United  States,  on  page  108  said: 

''But  under  the  more  technical  meaning  as  estab- 
lished by  usage  in  the  building  trades,  a  subcontractor 
is  one  who  performs  for  and  takes  from  the  prime 
contractor  a  specific  part  of  the  labor  or  material 
requirements  of  the  original  contract,  thus  excluding 
ordinary  laborers  and  materialmen." 

All  of  the  material  required  of  Duque  &  Frazzini  to 
be  furnished  to  Appellant,  Basich  Brothers  Construction. 
Co.,  was  either  put  in  bins  by  Duque  &  Frazzini  and 
then  hauled  away  by  Basich  Brothers  Construction  Co. 
or  stockpiled  by  Duque  &  Frazzini  and  then  rehandled 
and  hauled  away  by  Basich  Brothers  Construction  Co. 
[Tr.  pp.  25  and  26.]  After  this  material  was  hauled 
away  by  Basich  Brothers  Construction  Co.,  the  larger 
portion  thereof  was  not  used  in  the  same  state  as  when 
so  delivered,  but  had  to  be  reconverted  into  cement  con- 
crete pavement  or  into  asphaltic  pavement.  [Tr.  p.  26.] 
Under  these  conditions.  Appellants  contend  that  Duque 
&  Frazzini  were  no  more  subcontractors  under  the  Miller 
Act  in  supplying  the  rock,  sand  and  gravel  in  order  to 
construct  the  cement  concrete  pavement  than  the  parties 
who  furnished  Basich  Brothers  Construction  Co.  with  the 
Portland  Cement  or  asphalt  to  be  mixed  with  the  rock, 
sand  and  gravel  in  order  to  construct  the  cement  con- 
crete pavement  or  asphaltic  pavement. 
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V. 

Conclusion. 

Appellants  earnestly  contend  that  the  imdispnted  evi- 
dence establishes  the  fact  that  Duqiie  &  Frazini  were  mere 
materialmen  and  not  subcontractors  even  though  the 
agreement  under  which  they  were  producing  material  was 
designated  as  a  '* subcontract  Agreement."  They  were,  in 
no  manner,  performing  any  part  of  the  original  contract 
but  were  merely  producing  material  which  in  turn  was  de- 
livered to  and  removed  by  Appellant,  Basich  Brothers  Con- 
struction Co.,  and  a  larger  portion  thereof  thereafter 
changed  into  cement  concrete  pavement  or  asphaltic  con- 
crete by  adding  thereto  other  ingredients  such  as  water, 
Portland  Cement  or  asphalt.  To  impose  a  liability  on 
the  prime  contractor  and  its  surety  for  the  amount  of  the 
rental  value  of  trucks  furnished  by  use  plaintiffs  to  pro- 
duce this  material  before  its  delivery  to  Appellant,  Basich 
Brothers  Construction  Co.  would,  employing  the  language 
of  the  Supreme  Court  in  the  case  of  MacEvoy  v.  United 
States,  supra,  on  page  111  "create  a  precarious  and  peril- 
ous risk  on  the  prime  contractor  and  his  surety.  To 
sanction  such  a  risk  requires  clear  language  in  the  stat- 
ute and  in  the  bond  so  as  to  leave  no  alternative." 

Appellants,  therefore,  earnestly  urge  that  the  judgment 
of  the  lower  court  should  be  reversed  and  the  cause  re- 
manded with  instructions  to  enter  a  judgment  in  favor 
of  the  Appellants. 

Respectfully  submitted, 

Stephen  Monteleone, 

Attorney  for  Appellants. 
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Statement  of  Jurisdiction. 

The  appellants'  Jurisdictional  Statement  sets  forth  sub- 
stantially the  pleadings  and  facts  upon  which  are  based 
the  jurisdiction  of  the  District  Court  in  this  case  and  of 
this  Court  on  Appeal. 

Statement  of  the  Case. 
The  appellants'  Statement  of  the  Case  is  substantially 
correct,  so  far  as  it  goes,  except  the  statement  found  at 
the  bottom  of  page  3  of  appellants'  brief  that  "The  pro- 
duction of  the  aforesaid  material  was  under  the. sole  and 
exclusive  supervision  of   Duque  &  Frazzini  pursuant  to 
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the  requirements  contained  in  their  said  contract  with  said 
Basich  Brothers  Construction  Co.  of  date  February  7, 
1945."  The  record  shows  that  the  subcontractor,  Duque 
&  Frazzini,  was  required  by  Article  I  of  the  Subcontract 
Agreement  [Tr.  p.  15]  to  furnish  all  materials  and  equip- 
<  ment  and  perform  all  labor  required  for  the  completion 
of  the  work  in  accordance  with  the  provisions  and  specifi- 
cations of  the  original  contract  and  "under  the  direction 
and  to  the  satisfaction  of  the  Principal's  Engineer,"  and 
that  this  supervision  was  exercised  not  only  by  the  Prin- 
cipal's Engineer,  but  by  the  general  superintendent  of  the 
prime  contractor,  as  well,  who  on  at  least  one  occasion 
took  over  the  active  operation  of  the  Duque  &  Frazzini 
job.    [Tr.  pp.  78,  79,  80.] 

The  following  additional  facts  should  be  noted : 

Basich  Brothers  actually,  paid  all  labor  payrolls  of 
Duque  &  Frazzini   [Tr.  pp.  21  and  45] ; 

That  all  of  the  work  which  Duque  &  Frazzini  did  pur- 
suant to  the  Subcontract  referred  to  in  the  complaint  was 
done  on  premises  belonging  to  Stefan  Gollob  located  ap- 
proximately four  and  one-half  miles  from  the  base  re- 
ferred to  in  the  contract  as  Davis-Monthan  Field.  That 
said  premises  were  leased  to  the  defendant,  Basich  Brothers 
Construction  Co.,  by  Stefan  Gollob  for  the  purpose  of 
making  available  to  said  Basich  Brothers  Construction 
Co.  the  gravel,  rock,  and  earth  on  the  premises  for  use 
upon  the  work  required  of  the  defendant,  Basich  Brothers 
Construction  Co.,  under  the  contract  alleged  in  the  com- 
plaint, and  that  the  said  defendant,  Basich  Brothers  Con- 
struction Co.,  paid  all  rentals  for  the  use  of  said  premises 
for  said  purposes; 
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That  said  site  was  first  selected  by  the  United  States 
Engineers  before  Basich  Brothers  Construction  Co.  could 
acquire  the  site  from  the  owner  for  the  purposes  afore- 
said [Tr.  pp.  44,  45]; 

That  in  the  performance  of  its  contract  with  the  United 
States,  Basich  Brothers  Construction  Co.,  the  prime  con- 
tractor, maintained  and  operated  two  plants  on  the  leased 
premises  above  referred  to  [Tr.  p.  45] ; 

That  the  subcontract  involved  an  amount  in  excess  of 
the  sum  of  $100,000.00  [Tr.  p.  45]  and  contains  a  pro- 
vision for  renegotiation  under  Section  403  of  the  Sixth 
Supplemental  National  Defense  Appropriation  Act,  1942, 
Public  Law  528,  77th  Congress,  pp.  335-6,  U.  S.  Code 
Congressional  Service,  1942,  which  provides  for  renegotia- 
tion of  the  price  of  subcontracts  [Tr.  pp.  22,  23,  24] ; 

That  the  defendant  Basich  Brothers  Construction  Co., 
as  third  party  plaintiff,  brought  into  this  case  the  Glens 
Falls  Indemnity  Company  of  Glens  Falls,  New  York, 
surety  on  the  subcontract  bond,  as  a  third  party  defend- 
ant, alleging  that  said  surety  was  liable  to  the  said  de- 
fendant and  third-party  plaintiff  for  all  of  the  plaintiff's 
claim  against  it. 

Summary  of  Argument. 

The  firm  of  Duque  &  Frazzini  was  a  subcontractor 
within  the  meaning  and  scope  of  the  "Miller  Act"  under 
the  definition  of  that  term  established  by  the  Supreme 
Court  in  the  case  of  MacEvoy  v.  United  States,  322  U.  S. 
102  at  108,  88  L.  Ed.  1163  at  1168. 


Argument. 

The  appellants  urge  upon  this  court  the  rule  as  to  sub- 
contractors applied  in  a  line  of  state  court  decisions  which 
hold  that  one  cannot  be  a  subcontractor  under  the  various 
state  statutes  considered  unless  he  actually  installs  the 
material  furnished  into  the  structure  or  improvement  in 
question.  Appellants  cite  the  case  decided  by  this  court 
of  Northwest  Roads  Co.,  et  al.  v.  Clyde  Equipment  Co., 
79  F.  (2d)  771.  In  that  case  this  court  specifically  stated 
that  it  was  unnecessary  to  consider  what  may  be  the  gen- 
eral rule  of  distinction  between  a  subcontractor  and  a 
materialman,  for  the  reason  that  the  Supreme  Court  of 
Washington  had  determined  that  question  in  the  case  of 
Neary  v.  Puget  Sound  Engineering  Company,  114  Wash. 
1,  194  Pac.  830,  and  that  this  court  was  bound  by  the 
construction  of  the  State  Supreme  Court  in  that  case. 
That  decision,  therefore,  is  not  applicable  to  the  question 
presented  on  this  appeal. 

There  is  another  line  of  state  cases  which  adopts  the 
rule  that  a  subcontractor  is  anyone  who  takes  from  the 
prime  contractor  a  specific  part  of  the  material  require- 
ents  of  the  original  contract,  such  material  to  be  furnished 
in  accordance  with  the  plans  and  specifications  of  the 
original  contract;  and  this  is  so  regardless  of  whether 
such  subcontractor  actually  installs  the  material  in  the 
improvement  or  not. 

The  following  cases  illustrate  this  rule: 

Holt  V.  City  of  Melrose  {Mrs^.),  41  N.  E.  (2d) 
562; 


People — use  of  Youngs  v.  U.  S.  Fid.  &  Guar.  Co. 
(Mich.),  249  N.  W.  20;  following  Avery  v. 
Ionia  County  (Mich.),  39  N.  W.  742; 

Standard  Accident  Insurance  Co.  v.  Deep  Rock  Oil 
Corp.  (Okla.),  68  P.   (2d)  808. 

The  Supreme  Court  of  the  United  States  has  clearly 
adopted  and  applied  the  rule  announced  in  the  latter  group 
of  cases  in  construing  the  Miller  Act  in  the  case  of 
MacEvoy  v.  United  States,  supra.  In  that  case  the  Su- 
preme Court  laid  down  this  definition  of  a  subcontractor, 
(p.  108) : 

"A  subcontractor  is  one  who  performs  for  and 
takes  from  the  prime  contractor  a  specific  part  of 
the  labor  or  material  requirements  of  the  original 
contract." 

That  the  firm  of  Duque  &  Frazzini  were  subcontractors 
within  the  scope  of  this  rule  would  seem  to  require  no 
argument  in  the  light  of  this  record.  The  subcontract 
plainly  calls  for  the  performance  of  a  specific  part  of  the 
material  requirements  of  the  original  contract  to  be  per- 
formed in  accordance  with  "all  the  provisions  of  the  orig- 
inal contract  and  of  the  specifications  and  plans  referred 
to  therein,"  all  of  which  are  made  a  part  of  the  subcon- 
tract agreement.  [Tr.  pp.  14,  15. J  This  material  was  to 
be  produced  and  fabricated  on  the  premises  leased  to  and 
under  the  control  of  Basich  Brothers  Construction  Co. 
and   upon   which    they   had   two   plants   and   were   doing 
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part  of  the  work  under  the  prime  contract.  Not  only 
that,  but  the  prime  contractor  actually  paid  for  all  labor 
used  in  the  work  done  by  Duque  &  Frazzini  under  its  sub- 
contract and  required  of  said  subcontractors  a  perform- 
ance bond  upon  which  the  prime  contractor  has  brought 
suit  in  this  action  to  hold  the  surety  on  that  bond  liable 
to  it  for  the  plaintiff's  claim  herein  against  the  defendants.   ■ 

Appellants  mention  the  rule  laid  down  in  the  MacEvoy 
case  on  page  14  of  their  brief  and  follow  it  with  a  one- 
half  page  argument  to  the  effect  that  Duque  &  Frazzini 
were  not  subcontractors  under  the  rule  laid  down  in  the 
state  cases  first  above  mentioned,  because  Duque  &  Fraz-  ' 
zini  did  not  undertake  to  actually  install  the  material 
furnished  into  the  runways.  This  argument  is  made  in 
the  face  of  the  Supreme  Court's  definition  which  makes 
no  such  requirement. 

The  appellants  do  not  argue,  nor  could  they  in  good 
faith  argue  upon  this  record,  that  Duque  &  Frazzini  did 
not  take  from  the  prime  contractor  a  specific  part  of 
the  labor  or  material  requirements  of  the  original  con- 
tract. 

Duque  &  Frazzini  being  subcontractors  under  the  Mil- 
ler Act,  the  plaintiffs  are  entitled  to  recover  against  the 
prime  contractor  and  the  surety  on  its  payment  bond  for 
labor  and  materials  furnished  the  subcontractor,  under 
and  by  virtue  of  the  proviso  of  Section  270b  of  the 
Miller  Act. 
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Conclusion. 

The  appellants  concede  that  the  judgment  of  the  Dis- 
trict Court  was  correct  and  must  be  affirmed  if  Duque  & 
Frazzini  were  subcontractors  under  the  Miller  Act.  That 
they  were  such  under  the  rule  laid  down  in  the  MacEvoy 
case  clearly  appears  from  this  record.  The  appellees  re- 
spectfully submit,  therefore,  that  the  judgment  should  be 
affirmed. 

Respectfully  submitted, 

Clifford  R.  McFall, 
Attorney  for  Appellees. 
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